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THE INDIAN TRUSTEE ACT, 1866. 
(ACT XX vn OF 1866). 


Received the G. G.’s Assent on the 24th October 1866. 


An Act to consolidate and amend the law relating to the conveyance and 
transfer of property in British India vested m Mortgagees and Trustees , 
in cases to which English Laiv is applicable . 


Preamble l . 


Whereas it is expedient to consolidate and amend the laws relating 
to the conveyance and transfer of moveablG and 
immoveable property in British India vested in mort- 
gagees and trustees, in cases to which English law is applicable , It is 
hereby onacted as follows: — 

(Notes). 

“ Preamble 


(1) Preamble of an act— Importance. 

The preamblo of an act is usually of grc.it importance m cons ruing iTie extent 
of the operation of the law and should bo read with its sections, 4 
C.W.N. ccx vi, A 


(2) Preamble— Nature of. 

(а) It is the introiuction to the Act, “ a koy to open the meaning of the makers 

of tho Act and the mischiefs it was intended to remedy.” Tarquand 
v. Board of Trade , 11 A.C. 29G. B 

(б) It lays down the limitations and restrictions subject to which tho enactment 

is passed, it being always permissible to refer to it for tho purpose of 
keeping the effect of ihe Act within its real scope as it usually states" 
and professes to state the intention of the Logis’ature m passing the 
enactment. (Ibid.) C 

(c) But, unless there bo something which is inconsistent with the spirit of the 
Act, it cannot be said that the preamble has cut down its express 
provisions, Thistleton v. Fteioer, 31 L.J. Ex, 230 ; 3 Bom. L R. 548, D 

(3) Preamble— Use of. 

(а) Whore the language of the sections of a statute is clear, thBtorfnsofa 

preamble cannot be resorted to to io*trict their operation or to cut 
them down. Salkeld v. Johnson , 5 Q B. 313 ; 2 M.H.C.R. 322. E 

(б) The preamble should be referred to to ascertain the intention of an Act when 

tho enacting part of tho Act is ambiguous, although it is not conclusive 
as a statement of extrinsic fact. Ibid . ; 4 Bom.'L.R. 550 following 11 1 
A. 263 ; 9 Bom. H.C.R. 205 (215) f II B. 551. ' F ‘ 

(4) Preamble— Objeot of. 

The purpose for which a preamble is framed to a statute is to indicate what in 
general terms was the object of the Legislature in passing the Act. 
Taylor v* Corporation^ L.R. 4 Oh. D. 395. Q ■ 
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/ — ** Preamble "^(Concluded). 
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(&) Preamble— Effect of. 

Tbe effect of a preamble to an Act, must bo understood to overlie the whole 
« Act giving color to and controlling its provisions, and by showing the 

intention of tbe Legislature supplying pro tanto the rule for their 
interpretation, (Ibid .) ; 11 A. 262. H 


(6) Marginal notes— Nature and use of. 

The preamble is a necessary part of the Act, while the marginal notes are not. 
The latter should not bo looked into for the purpose of construirfg the 
sections of tbe Act. 2 A. 74 ; 5 C. 300 ; 8 C. 637 ; 14 A. 145. I 

1. [Repealed by Act XIV of 1870.] 


Inter potation 
clause, « 


2, In this Act, unless there be something repugnant 
in the subject or context, — 


“Immoveable property shall extend to and include messuages, 
tenements 2 » and hereditaments 3 > corporeal 4 and incorporeal 5 » of every 
tenure 6 or description, whatever may bo the estate or interest 7 therein : 


“Stock” shall mean any fund, annuity 8 or security transferable 
in books kept by any Company or Society established or to be established, or 
transferable by deed 9 alone, or by deed accompaniedby other formalities 10 , 
and any share or interest therein. It shall also include shares in ships 
* registered under the Merchant Shipping Act, 1854, or at any port in 
British India : 

“ Hold** and “Holding” shall be applicable to any vested 
estate 11 * whether for life 12 or of a greater or less description 13 * in 
possession 14 , futurity, or expectancy in any immoveable property 15 : 

“ Contingent right,” as applied to immoveable property i6 , shall 
mean a contingent or executory interest 17 , or possibility coupled with an 
interest whether the object of the gift or limitation of such interest or 
possibility be or fre not ascertained 18 ; also a right of entry, whether 
immediate or future, and whether vested or contingent 19 : 

“Copvey” and “Conveyance,” applied to any person, shall mean 
the execution by such person of every necessary or suitable assurance for 
conveying or disposing to another immoveable property which such person 
holds, or in which he is entitled to a contingent right, either for the whole 
estate of the person conveying or disposing, or for any less estate, to- 
gether with the performance of all formalities required by law to the 
validity of such conveyance 20 , including the acts to be performed" by 
married women and tenants-in-tail 21 in accordance with the provisions of 
A#XXXI; v oi 1854 » (to simplify the modes of conveying land in, cases to , 
which the English law is applicable) : 
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“ Transfer ” shall mean the execution and performance of every deed 
and act by which a person entitled to stock or Government securities 
can transfer such stock or Government securities from himself jo another; 

“ High Court ” shall mean every Court now or hereafter established 
under the Statute 24 and 25 Vic., cap. 104, and also the Chief Court of 
the Panjab, or such one or more Judges of the said Courts respectively as 
shall be appointed by the Chiei Justice or the senior Judge, as the case 
may be, to entertain applications and make orders under this Act : 

* Trust ” shall not mean the duties incident to an estate conveyed by 
way of mortgage, but, with this exception, the words “ Trust ” and 
“ Trustee ” shall extend to and includo implied and constructive trusts 2S , 
and shall extend to and include cases where the trustee has some bene- 
ficial estate or interest in the subject of the trust, and shall extend fo and 
include the duties incident to the ofhee of executor or administrator of a 
deceased person: 

“ Lunatic” shall mean any person who shall have been found by due 
course of law to bo of unsound mind and incapable of managing his 
affairs : 

“Person of unsound mind” shall mean any person not a minor who, not 
having been found to be a lunatic, shall be incapable from infirmity of 
mind to manage his own affairs : 

In the case of a will made or an intestacy occurring before the first 
day of January 1866, “ Heir” shall mean the person claiming an interest 
in the immoveable property of a deceased person 24 under the laws con- 
cerning descent applicable to such property: and “Devised” shall, in 
addition to its ordinary signification, mean the heir of a devisee and the 
devisee of an heir, and geneially anv person claiming an interest in the 
immoveable property of a deceased person, not as heir of such deceased 
person, but by a title dependent solely upon the operation of the laws 
concerning devise and descent 25 : 

In the case of a will made or an intestacy occurring on or after the 
first day of January 1866 “Heir” shall moan any person claiming an 
interest in the immoveable property of a deceased person under the rules 
for the distribution of an intestate’s estate , and “ Devisee” shall mean 
any person taking immoveable property under a bequest, and any person, 
other than an executor or administrator, claiming an interst in immove- 
able property, not as entitled thereto under the said rules, but by a title 
dependent solely upon the operation of the laws concerning intestate and # 
testamentary succession : 

“ Mortgage ” shall be applicable to every estate or interest in im- 
moveable or moveable property which would in the High Court be deemed 
merely a security for money 26 : 
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“ Person” shall include any company or associatidi), or body of 
persons whether incorporated or not : 

• Words importing the singular number only shall extend to several 
persons or things ; words importing the plural number shall apply to one 
person or thing ; words importing the masculine gender shall extend to a 
female. 


(Notes). 

“ Immoveable property . 99 

(1) Definition of the expression. 

(а) Immovoablo property shall include land, benefits to arise out of land, and 

« things attached to the earth, or permanently fastened to anything 

attached to the e*»rth. General Clauses Act, S. 3 (Act X of 1897). J 

( б ) Immoveables are tangible things which cannot bo moved, suoh as are 

lands and houses, whatever may be the interest or estate which a 
person has in them. Hence the term includes what English lawyers 
call "chattels real” tbat is to say, land, etc., in which a person has 
loss than a freehold interest, as, for instance leaseholds. Dicey, 
p. 71. K 

(l) Scope of the expressions “ Immoveables M and moveables. 

Immoveable property includes all rights over things, which cannot be moved, 
whatever may be the nature of such rights or interests. Moveable 
property includes both rights over moveable things, or goods, and 
rights which are not rights over a definite thing, but are claims by 
one person against another. Shortly stated, under English Law, 
* immoveable property is oquiva'ent to "realty” with the addition of 
“chattels real.” Moveable property is equivalent to "personalty” with 
the omission of "chattels real.” Dicey, p. 72. L 

(3) Analogous expression in English Law. 

4 The term immoveibie pr iporty does not occur in the English Law where suoh 

property is designated real property as distinguished from moveable or 
personal property. Gour’s Transfer of Property Act, Vol. I, p. 35 
(1904). M 

(4) Property— Meaning of. 

Property is an ambiguous term ; for it may denote either the things whioh are 
the objects of rights or ownership, or the rights over or ownership of 
suoh objects, Go^deve’s Real Property, p, 5 (1906) 5 th Ed. N 

(5) Moveable and immoveable property— Distinction between— English Law. 

fa) The main distinction between moveable and immoveable property is, that, 
as to the latter, the rules of devolution on the death of the owner 
follow the lex situs or lex lodrei sitae (t.*.), the law of the place where 
the immoveable propery is situate ; while, as to the former they are 
ascertained by the law of the domicile of the owner, or (as it is said) 
Mobiha Sequantur personam. Goodeve R, P. p. 17 (1906). 0 
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Immoveable property "—(Concluded). 

(6) It is a proposition of law that ‘‘personal property has no locality.” The 
meaning is, not that personal property has no visible locality but 
that it is subject to that law which governs the person of the owner. 
With respect to the disposition of it, with respect to the transmission 
of it, either by succession or by the act of the party it follows the law 
of the person. The owner m any country may dispose of bis personal 
property. If he dies, it is not the law of the country in which the 
property is, but the law of the country of which he was a subject, that 
will regulate the succession. For instance, if a foreigner having pro- 
perty in the funds in England, di s, that property is claimed accord- 
ing to the right of representation given by the law of his own coun ry. 
Stll v. Worswick , 1 H. Bl. C90 ; See Westlake s Private International 
Law, Ch. V. P 

2.— “Tenement." 

(1) Meaning of the word -English Law. 

(а) The word “ tenement” in its stnot legal signification is something which 

may be holden, that is, which may be the subject of tenure. Goodeve’s 
Real Property, p. 11 (1906) 5th Ed. Q 

(б) But popularly, it is often applied to designate houses or other buildings, 

(Ibid.) R 

(c) Thus, under the English Law, in a deed, a house is commonly described as 

“all that messuage or tenement. ” 2 Pav. Prec. n, 237. B 

(d) In Acts of Parliament, the word “tenement ” is sometimes used to mean 

a house, Yorkshn e Fite and Life Insurance Co, v. Clayton , 8 Q.B.I). 
421 ; Dashivoodv. Ayles , 16 Q.B.I). 295. T 

(2) Use of the word tenement in “ assurance.” 

The word “tenoment, ” when usod in an “ assurance ” may pass not only the 
land itself, but certain interests arising therefrom, as for example — 
(l) rents arising out of land, 

(ii) a right of common of pasture, that is, a right to turn out cattle to pasture 

on the land of another, 

(iii) a right of “ turbary,” that is, a right to take, from another’s soil, turf 

fit for burning. Co. Litt, 6 a, 19 b, Challis, R.P. 43. U 

3 —“Hereditament. " 

(1) Meaning of the word— English Law. 

(а) The word hereditament “is the largest word of all in that kind,” for, 

whatsoever may be inherited is a hereditament, be it corporeal or 
incorporeal, real or personal, or mixed. Co. Litt. 6 a. Y 

(б) The word 11 hereditament,” when used in relation to land, sometimes 

denotes the land itself as a physical object, and sometimes the estate 
in the land. Challis, R. P. 44. W 

(c) But in Tomkins v. Jones , 22 Q.B.I), 599, it was observed by Bowen L. 

that the word is not used as describing the quantum of interest in the 
subject-matter, but as describing the subject-matter itself, namely, 
the land, X 
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3,— “ Hereditament "-^(Concluded). 

(2) Chattels annexed to land are included in hereditaments. 

(<f) By the Common Law or by special looal custom, among hereditaments, 
the English Law recognises some chattels which are considered as 
annexed to the inheritance and devolving with it. Goodeve’s Real 
Property, p. 11 (1906). Y 

(b) The owner of chattels of this nature cannot separate them from the inherit- 
ance by will, though it is possible for him to sell or dispose of them 
during his life-time. Co. Litt. 185 b. , Z 

(3) Chattels annexed to land - Examples. 

(n) Doer in a lawful park unless they have boon reclaimed. The case of Swans, 
7 Rep. at 17 b. Morgan v. Abergavenny, 8 C.B. 768 ; Foul v. Tynte , 
* 2 J. and H. 150. A 

(b) Fish in a pond, rabbits in a warren, doves in a dovecot, muniments of title 

of an estate of inheritance. Sec the gases collected 33 Sol. J. 655. B 

(c) The chest or box containing the muniments of title. Godolphin, Pt. II, C. 

14, S. 1. C 

N.B.— All these pass to the heir with the land at Common Law. Goodeve’s 
Real Property p. 11 (1906). 

(d) “ Heirlooms ” — Such as pictures, plate, or furnituro, the enioyment where- 

of is annexed to mansion or land, so as to devolve with the inheritance. 
Co. Litt. 18 b. D 

N.B. — These devolve to the heir with the inheritance by special local custom. 
4.—** Corporeal .” 

(1) Corporeal hereditament -meaning of. 

(a) Corporeal lierodi Laments arc such as affect the senses, and maybe seen 
and handled by the body, as land, houses and so forth. Challis, 
R P.(47). E 

(5) (i) Corporeal hereditaments are fixed as to their definition by the legal 
maxim that at Common Law ( i . e., apart from the Act 8 and 9 Vio. C. 
106, S. 2) they lie in “ livery ” and not in grant. Challis R.P. 47. F 

(it) Tho phrase, therefore, includes only lands regarded as a physioal object, 
and legal estates of inheritance in possession. (Ibid.) 0 

(2) Corporeal hereditaments, how conveyed. 

The only conveyance in pais (i. e ., between party and party) by which these 
could, at Common Law, be conveyed to a stranger, was a 11 Feoffment” 
and the essence of a “ feoffment ” is the “livery of the seisin.” 
Challis R.P, 47. H 

* * Incorporeal 9 9 

(1) Meaning of the word. 

The words “ incorporeal hereditament ” apply to such as are not the objects 
of sensation, can neither be seen nor handled. They are “ creatures 
of the mind and exist only in contemplation.” Challis R.P. 47. I 
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5 * — u Incorporeal * — ( Concluded). 

(2) Incorporeal hereditaments— Examples. 

( (i ) A rout or annuity payable out of land . a right of fishing in a particular 
stream, or the benefit of tho flow of a particulai stream : a right of 
way or common: easoments in lcspcctof light and air. Challis B. 
P. 47. J 

(6) (i) Tho benefit of a condition annexed to an estate which devolves upon 
the heir. Winchesters’ ca*c 3 Rep. 2 b. See Challis R.P 175, 192. K 

* (ii) For legal purposrs a “ condition ” is definod to be “ a qualification or 
restriction annexed to a conveyance of lands, wheroby it is providod 
that, in case a particular event does or does not happen, or in case 
th'd g'rantor or grantee does or omits to do, a particular act, an estate 
shall commence, be enlarged, or defeated.” 2 Ciuise .Dig. ‘2; Co. Lilt. 
201 a. # L 

(c) (i) “ Choses iu action.” Sec Goodevo’s R.lJ.p. 14 (190C). M 

(n) A “ chose m action ” may be described as a right of action to recover 
money or to enforce some leL'al obligation. The most common instance 
of a “ chose in action” is a right to recover mon^y m respect of a debt. 

' ' (Ibid.) Cf. the definition of the expicssion “Actionable claim” in S. 3 

of Transfer of Proporty Act. N 

(3) Incorporeal hereditaments, how conveyed. 

At Common Law — arc said to “ lie m grant because they would pass by the 
more delivery of a deed puiportmg to convey them and the word 
“grant” was the most appropriate woid of conveyance for tho purpose. 
Co. Litt. 9 a. 3 Cruise Dig. 1, Williams R.P. pp 4, 30. 0 

(4) Classification of hereditaments into corporeal and incorporeal under English 
law— Criticism of Austin. 

(a) The classification is based on a confusion between rights and things which 

are tho subjects of rights. Austin’s Junsp. 371, 70^, 804 (4th Ed.) P 

(b) “ If the hereditament mean the right itself, that is always incorporeal, 

not less in the case of what are called corporeal than what arc called 
incorporeal hereditaments. If the hereditament mean that subject 
of the right, the subject of an lmoiporeal hcicditament is as corporeal 
as the subject of a corporeal hereditament.” (lbtd.) See Digby's R P. 
p. 305. Q 

6.— u Tenure 

(1) Conception of “ tenure,” the foundation of the English law of property. 

(a) Under the English Law, it cannot be said that a person is tho absolute 
owner of land but, ho could only be a “ tenant,” or bolder of it for 
an “ estate ” (i.e.), an interest giving hkn and his successors in title 
a right to the occupation and enjoyment of it, or its rents and profits, 
for a period which is indefinite or uncertain as to its duration, but is 
not perpetual; and upon tho determination of which tho land reverts 
to the person of whom it is held, who is called the “ lord.” Goodovo’s 
R.r.p 19 (1906). See Digby R.P. 60, Cl. R 
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6 Tenuft "—(Concluded)* 

(6) The common idea prevailing m England is that alt lands are vested in the 
Crown, which grants them to its subjects by the process known as 
“mfoudation ” {i. <?.), <o bold for various “estates” (i. <?.), to use and 
enjoy during the subsistence of those estates. Coko L)tt. la, 65a, 98a, 
Attorney-Genei al of Ontano v. Mercir, 8 A.C. 767, per Lord 
Selbourne, C. S 

( 2 ) Tenure -Meaning of. 

The manner by which one holds land of another, under English Law, is called 
“tenure.” Goodcvo’s R.J\ p. 20. v T 

7 . - “ Estate or interest," 

(1) “ Interest,” meaning of*~English Law. 

By the term — , is meant that amount of ownership which the law recognises as 
. confomng, what is technically termed, “ an estate ” in its subject- 

matter. See f\ and M. Ihst. n. 10. Williams, R.P. 7. U 

(2) Common meaning of “ Interest.” 

As tr — , soe Co. L»lt, 315 b , Elpli. N. and C. Iutcrp. 205. Y 

(3) Estate - Scope and meaning of the term. 

Estate sign i lies such mhentanco, freehold, term for years, tenancy by statute 
jnci chant, staple, deg it, or the like, as any man lias m lands or 
tenements. Co. Litt 345 a. W 

(1) “ Estates ” only in “ Realty No “estates ” in “ Personalty ” — English Law. 

(n) Peisonal ptopeity, uudu English Law, hemg essentially Urn subject of abso- 
lute owneu-hip, cannot be held foi any estate. Sec M.L.P.P.p. 7. X 

( b ) “ Realty ” only iouUI be held for various “estates.” Slc p. 30 Goodcvo’s 
R.P (1006). Y 

(5) Estates under English Law. 

(a) OlUJlNAla KhTAllflh. 

The ordinal y (stales .no estates of mhmianco (including under the term 
“ estates in foe simple ” and “estates in feetail ”), and estates for life. 
Goodove’s li P. p 19 (1900) % 

(A) KjSTATKB, IfOW CltUUm*. 

Under the English Jiaw, special «nd tcchmul words must be used to cicato 
the various estates. As tooiieh technical words or “ limitations ” as 
they arc called. See pp. 33, 7K and 120 of Goodcvc’s R.P. (1906), A 

8.—*' Annuity. " 

(1) What is “annuity.” 

An annul t.\ is a \eaily p lament of a certain sum of monoy granted to another 
it) foe for life or scars, charging the person only. Co. Litt. 144 b. B 

(2) Annuity -Common instance of. 

Tho most common instance of such “ annuities " is payment of rents, which, 
under Knglishlaw, is of thiee kinds (w.), “rent-service,” “ rent- 
charge” and “ient-seck.” Litt. S. 213. See Elph. N. and C. Inter, 
p. 617. c 

(3) Annuity, an “incorporeal hereditament.” 

Under tho English Law, an annuity is considered to bo an “incorporeal 
hereditament.” Goodcve B.P. p. 12. J) 



6 , 2 ] 


Act XX7II of 1866 (indian trustee act). 


9 


9.—“ Transferable by deed." 

Conveyance under English Law. 

(а) The most ancient mode of convey anco under English Law was a ,f feoff- 

ment,” See Butler’s note to Co. Litt. 271 b. 4 Cruise fiig. 46. E 

(б) As to the formalities therefor, seopp. 357 and 358 of Goodcve’s R.R. (1906). P 

(c) In England, after the year 1845, a “feoffment” could be evidcnco by a 

“ deed.” Soe Real Property Act (1845), 8 & 9 Vic., C. 106, S. 3, G 

10 “ By deed accompanied by other formalities . 99 
Formalities necessary for conveyance by “ deed English Law. 

(а) The transferor or his attorney, together with the transforce, or his attorney, 

come to the land or to the house (the subject of ti ansfer) ■ and there 
In the presence of witnesses declare the contents of the deed. 2 Bl. 
315 ; Challis R.P. 305 ; Co. Litt. 48a. H 

(б) And then, if the subject of ti ansfer he land, the tiansferor Actually delivers 

to the transferee, all other peisons*bemg out of ground at the time, a 
clod or turf, or a twig or bough there growing, with words to this 
effect “ 1 deliver these to you in the name of * seisin ’ of all the lands 
and tenements contained in this deed.” (Ibid.) I 

(c) But, if the subjoct of transfer be a house, the transferor must tr<kc the 

ring or latch of the door, the house being quite empty, and deliver 
the same to the transferee m the same form , and then the transferoo 
must enter alone, and shut the door and then open it, and let in the 
others. (Ibid.) J 

(d) If the conveyance be in respect of different lands, lying seattoiod in one 

and the same county , then in tlic transferor’s possession, more deli- 
very or “ seisin ” of any parcel m the name of the rest is sufiic ; cnt 
for all. (Ibid ) K 

(e) But, if the lands lie in several counties, thcic must bo as many deliveries 

as there aie counties, the reason being that, if the title to theso lands 
is subsequently disputed, there must be .is many trials as there arc 
counties. (Ibid.) L 

(f) Originally, the delivery was required to be nude before the peers or free- 

holders of tlie neighbourhood, who must attest such delivery in tho 
body or on the back of the deed. (Ibid.) M 

(g) Subsequently, the usual practice came to be established (vk.) to endorse tho 

“ livory ” or delivery of “ seism ” on the back of the deed, specifying 
the manner, place, and tune of making it together with tho names of 
the witnesses. (Ibid.) , N 

“ Vested estate M 

(1) “Yest,” meaning of. 

(a) Tho words “to vest” have several souses. Originally, the word had 
. reference only to real estate. As applied to “estates in land,” “ to 

vest ” signifies the acquisition of a portion of the actual ownership 
of tho land ; tho acquisition, not g£ an estate m possession, but of an * 
actual osfcate, The “fee simple” being supposed V, bo carved out into 
parts or divisions by tho creation of particular estates, a grant to any 
person of ono of these portions of the fco vested him with, or vested in 
him, an estate in the land. Thus “vested” is nearly equivalent to 
“ possessed.” Wills by Hawkins, p. 221. Q 
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II. — “Vested estate '*—( Concluded). 

(6) In this, its originabsonso, “vested * has no reference to the absence of 
condttionalncbs or contingency. For oxamplc, whero an estate is 
* limited to “A for lilo with rein under to B,” B*s estate is a vested estate, 
because such a run under vests m B an ivctuil portion of the <4 foo,” 
though tho tunc of its falling into possession is wholly oontingent 
and uuccitun B is invested with a portion of the ownership of 
the 1 ind ( Ibid ) P 

(2) Yesied estate distinguished from “estate in possession”— English Law. 

An estate in posscssi in is one conferring an immediate right to presentf enjoy 
ment A vested estite is, strictly speaking, an ‘ cstato in oxpiotancy” 
ot i “future estite’ conferiing a light to enjoyment at a future timo, 
Goodeve K I 200 (1000) Q 

(3) Yested estate, nature of 

A^ve-ntod o4ito ’ und # i tho Ln ,libli Liw, is othciwiso called a “vested 
remnndu such ostato bun* tu cstito in expect mey A vested 
estate do s n >t confer npc n the pei on to whom the est ito is “limited,” 
inimmcdutc picscnl right to uij3>muit but his enjoyment is post 
polled until tho h ipptning of i u rtun putiuilir event, which must 
lietesbinh lnppen one d i\ oi the othei Goodtve, p 211 (1906) R 

(4) Yested estate definition of 

(a) (loodevt defines the impression is follow — “ A vobted remainder is ono 

whuh jsneussuil) tipillc of t il i ng riled on the determination 
of the partial l u estite on which it ib expectant * Goodcvi p 211 
(1906) S 

(b) Tho person entitled to i ‘ vested umamdei 1 h is in immediate fixed right 

ot future enjoyment tint is an est iU injncusoiltt though it is only 
to 1 1 ) t clii < t in posst ssion ind penn money of profits at a future 
period 2 C LUib< Dig 204 T 

(5) Yested estate examples of 

If land be giuu to 

(rt) “A fot life , icmiiud t t> \> Hue the c tile pvcu to B is i vested es 
tile ft i is oon i the pn i lile i Lite of A diops B’s ostite takes 
effect in po e siou So thoinj yimntbvhof the ostite given to 
him l po tnomd until tin b ipp an of i putieulir event, on which 
it is cxptc* mt Goode vc, p 211(1906) U 

(6) ‘ lo A for tea yeirs, with remunda to B Here, is is mentioned in the 
li t lllusti ition, B s estite tikLb dioct, after ihoonjoyment by A, of 
tho ostite foi ten yoiLs (Ibid) y 

12 . Whether for life . M 


(1) Definition of 11 life estate ’ 

A is an estate hi Id oi cip ib o of bcin^ held duimg the subsistence of a life 

or lives Co Litt 41b Chillis BP 111 jy 

(2) Life-estate— Two kinds 

The Me for which tin estate is hold maj be cilbei that of the peison to whom 

tbc gr int is undo >i it m ly bi the lift of some other per* on, or even 
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i2.~“ Whether for Ufe "—(CojicIikM). 

(8) Life-estate, examples of* 

(a) The most ordinary form of 11 limitation ” in rcspeot of a life-estate is “ To 

A for life.** Goodove, p. 33 (1897), 4th Ed. Y 

(b) Another kind of “ limitation 1 ' in respect of the creation of a life-estate is 

“ To A for tho life of B.” Here the estate givon to A subsists as long 
* »9 B lives and the ostate drops as soon as B dies. (Ibid.) Z 

(4) Yqpted life-estate, example of. 

Where tho settler introduces the following ‘limitations’ in the settlement (viz., 

« To A, remainder to B for life ” the life-estate given to B is a vested 
*one, becauso it takes effect ( t.e .), B comes into enjoyment of property 
after the death of A. Goodeve, p. 240 (1897), 4th Ed. A 

• 

13.—** Or of a greater or less*description . " 

(1) Estates of greater description than an ‘‘estate for life”— English Law. 

(a) Under the English Law, “estates of inheritance” arc bigger than an 

“ estate for life.” By the term “ ostates of inheritance,” is meant 
those estates which aro descendible to the hens of tbo grantee, unlike 
the life-estate ” which could be enjoyed by the grantee only during 
bis life and which are not descendible to his heirs. Sec pp. 82 and 33 
of Goodeve (1897), 4th Ed. and Co. Litt. 1 b. B 

(b) Such “ estates of inheritance,” are of two kinds (mg.) “ostate in fee simple” 

and “estate tail.” Goodeve, pp. 81 and GO (4th Ed.) (1897). 0 

N.B.— Under the English Law, special technical words must be used to create 
“ estates in fco simple ” and “ ostates in fee-tail ” or (as it is generally 
called) “ estates tail.” Such technical words are called “words of 
limitations.” As to those “words of limitation,” sec pp. GO, 81, 82, 
Goodeve (1897). (R.P.) 

(2) Estates of less description than a “ life estate ’*— • Examples of. 

(i) Such estates are “ estates le-~s than freehold.” Gooucvc, p, 151 (1897), 4th 
Ed. j> 

(b) (i) Tho most ordinary form of an estate which is of a less description than a 

life-estate, is, what is termed “ an estate for years.” Goodeve, p. 158 
(1897), 4th Ed. E 

(n) An estate for years is “ a contract for the possesion of lands or tenements 
for some determinate period ; and it takes place where a man lets 
them to another for the term of a certain number of years, agreed 
upon between the lessor and the lessee, and the lessee enters thereon.” 
Vol. ii, Co. Litt. 43 b, g ( 

(c) Where the settlor introduces the following “ limitations” in a settlement 

(viz.), 41 To A, remainder to B for ten years,” the estate given to B 
under the settlement is a vested one, since the enjoyment of it is post- 
poned till after the death of A and it is less than a “ life-estate,” since 
it is only a “ term of years ” granted to B. Goodeve, p. 240 (1897). Q 

• . \ 
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!4.—“ In possession 

“Estate In possession,” definition of— Example. 

(a) 9 An estate m possession is one conferring an immediate right to present 

enjoyment. Goodevc, p. 227 (1897), 4th Ed. H 

(b) Where land is limited to “ To A for life, ” A acquires an estate in pos- 

session and he has got a present right to present enjoyment. (Ibid,) I 

/$.— u Futurity or expectancy in any immoveable property 

“ Estate in expectancy definition of— Example. * 

„ (a) An estate in expectancy is one confoning a r glit to enjoyment at a future 

time Goodevc, p. 2‘>7 (1897). J 

{b) Where an estate is limited to “ A for life, remainder to B for life, “ B’s 
• estate is nn “ estate in expectancy ” since B comes into enjoyment of 

the property at a future time (i, e.) after the dropping of the prior life 
oblate of A, Goodf-vo, pp. 228 and 210 (1897). K 

16. - “ * Contingent right * — property 

(1) “Contingent”— meaning of. 

(a) An eslatc »s contingent when a right of enjoyment is to accrue on an event 

which is dubious and uncertain. FcarncC.lt p. 2. L 

(6) A “contingent remainder ” is oro which will not come mLo effect on the 
determination of the “ particular estate” on which it is expectant, 
unless some event winch may i r maj not happen, does happen before, 
or simultaneously with, such determination. In other words, it is 
subject to a condition precedent. Fearno C.K. p. 2. M 

(2) Contingent right— Nature of. 

A person enti.led to a contingent remainder has no presont right of property, 
His right cannot arise until llic condition is performed, or, tho estate 
commences at a fufcuto time in interest as well as in possession. 
Goodevc R.P., p. 241 (1897). N 

17, Contingent or executory interest. 99 

(1) “Executory interest,” nature of- English Law. 

(</) At common law the land itself could not bo devised. But the Statute of 
Wills (32 lien. VIII G 1.) enacted that the land itself ( i.e ., tho legal 
‘■estate) could be disposed of by will. Devises of this nature which 
take effect m delegation of the rules of common law are called 
11 cxocut^ry devises. " Faiington v. Baity Y.B. 9 Hen. VI at 24 b. 0 

(b) The term “ executory devise ” projcrly indicates the mode in which the 

interest is created ; but it is commonly used to indicate the interest 
itself. Challis R.P. G5, 60. p 

(c) The earliost instance of an “executory devise 1 * occurred in the case of 

directions given by testators that their executors should sell their 
tenements, Farington v. DarU Y.B, 9 Hen. VI at 24 b, Q 
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IS.— “fir possibility — ascertained.” 

Executory devises— Possible, not actual, events considered. 

(а) Under English Law, m the case of all executory limitations, possible, 

and not actual evonts arc alono considered. Joe v. Andleij , 1 Cox. 
321. " R 

(б) If land bo limited to “ A and his lieirs, remainder, on failure of the issue 

of B, to C and his heirs, ” it is evident that, though the issue of B 
may fail m the life-time of A, it posibly may not fail for centuries ; 
and during that period tho propdty would be inalienablo, inasmuch 
« as A or his heirs cannot bar oi destroy tho interest limited to 0, as it 

is an executory deviso. Goodcvc p. 287 (1897). S 

-J9.—'*A right of entry.., vested or contingent 

(1) Alienability of rights of entry— English Law. 

Under the Real property Act, 1845 (8 and 9 Vie., 0. 100, S. 0), a right oLcn try 
whether immediate or future, and whether vested or contingent, into 
or upon any tenements or hereditaments m England of any tenure 
may be disposed of by deed, T 

(2) Provision for right of entry. 

In ordinary leases, it is usual to stipulate an express provision for a right to re- 
enter on non-payment of rent. Elphinstonc’s Introduction, p. 230; 
see p, 172, Goodcvc (1897). U 

20.— “Convey and conveyance... necessary or suitable assurance., together 
with. ..formalities., conveyance 

(1) The words “convey ” and “conveyances,” when used. 

The words arc popularly used m retard to “ assurances ” generally, whether 

of 11 freehold ” or “ leasehold ’’ Goodcvc, p. 375 (1897), Y 

(2) Several modes of “ conveyance ” or “assurance ” under English Law. 

In England, various modes of “ assurances ” have, from timo to time, been 
adopted for transferiing land from one person to another. Goodcve, 

I>, 364 (1897). W 

(3) Ancient mode of conveyance. 

(n) The most ancient, modo of conveyance by a subject was, what is known as, 
a “ feoffment.” Burton. Comp. Ch. I. S. 1. X 

(0) As to how a “ feoffment ” is usually mado in England, see Goodivt’s R.P. 

(1897) p. BGt. Y 

(4) Modes of “assurances” under the English Law, 

The most important of the several modes of eonvejaners under the Law of 
England arc — 

(1) “Feoffment ’’—see notes, w/pm Z 

(n) “ Grant ” ( i e.) a deed unaccompanied by “ livery of seisin.’* This form 

of conveyance was applicable only to “incorporeal hereditaments,” 
which are said to “ lie in grant and not in livery.” Co. Litt, 172 a; # 
4 Byth, and Jarn. 105 ; 2 Sand. Us, 29. A 

(iii) “ Release” (i.0.), the conveyance of a man’s interest or rigbfSwhich hchaB 
to a thing, to another, who las possession thereof, or somo estate 
therein. 4 Cruise Dig. 77 ; Challis R.P. 375. B 

N.B.— Such “release ” should be evidenced by “ deed,” Co, Litt, 264 b, 





; H • 11 1 * ' ' . . ^ , ^, <t| v, ( 

ll ’ Act XX7I1 of 1868 (indun tbuStbe act), ' : 

20, —“Convey and conveyance— necessary or suitable assurance— together 
h itb— formalities— conveyance. 9 ’—{Concluded) . 

(iv^ 44 Lease and release ” — As time advanced, the inconveniences involved in 
the ancient modes of transfer were keenly felt by the public and 
several dovices were im ented to obviate the difficulties ; one of them 
being the conveyance known as 14 Lease and release.” The process 
is this. A lease is made to the person to whom the land is to be 
conveyed ; and after ho had entered into possession under his lease, a 
44 Release ’ 4 is executed to him of the 44 fee.” He thus acquires an 
estate “in foe ” as effectually as if a regular conveyance had been 
made to him. Co. Litt. 270 a. Bee 2 Sand. Us. 74 ; 4 Cruise. Dig. 

113 ; Williams R.P. 154, 194. C *■ 

(v) Assignment of leases— which by the Real Property Act (1845), must be by 
dood. 8 and 9 Vic., C. 106, S. 3. D 

(5) Formalities to be observed in respect of the several “ assurances/' 

As to , sec pp. 3G4 to*3S0. Goodove (1897). E 

21.— “Tenants- in* tail, 9 ' 

(1) " Estate tail,” nature of— English Law. 

An 44 estate tail ” is an “estate of inheritance.” It devolves upon successive 
owners in a course of descent ; but it descends only to the heirs who 
issue from the bod) of the original donee, 4 Cruise. Dig. 51 (S. 33). F 

(2) Estate tail, how created. 

The technical 14 words of limitation ” generally used forcrcaton of such an 
estate are “heirs of the body of A.” For example if an estate tail be 
limited to “ A and the heirs of his body,” the estate descends succes- 
sively to the lmcal descendants issuing from the body of A (the donee). 

See pp GO, and 61, Goodove (1897). Q 

(3) Divisions and sub-divisions of “estate tail.” 

Seep, 61, Goodove (1897). • H 

(4) Tenant- in- tail after possibility of issue extinct. 

Whore a limitation is in “tail special,” as for instance “To A and the heirs of 
his body by his wife M,” it may happen that, under given circumstances, 
it becomes impossible that there should be any issue (heir of the body of 
the donee in tail) of the prescribed class (i. c.), the doneo A may not 
begot an heir by his wife M, and the wife may die leaving no issue* 

In such cases the tcnant-m-tail is termed 41 fcenant-in-tail after 
possibility of issue extinct ” Co. Litt, 27 b ; Challis R.P. 261, 263. I 

22.—“ including the acts — provisions of Act XXXI of 18&4. 99 

(1) Disposition by tenant- in- tail, how effected. 

Every tonant-in-tail or other owner of an estate of inheritance less than an 
estate in fee-simple, either at law or in equity, in any lands or heredi- 
taments shall have power to dispose them of, or to enlarge into an 
estate in feo simple by any deed declaring an intention so to dispose of 
the said lands or to onlarge his estate therein. See S. 2 of Act XXXI 
of 1854. • j 

( 2 ) Disposition by married woman— Acts, etc., to be performed for validating the 
transfer. 

For the acts to be performed and the formalities to be gone through, for 
validating any disposition by a married woman. See Ss. 3 to 12 (both 
inolusivo of Act XXXI of 1854), g 
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23.—“ The words 4 trust 9 and r trustee ’...constructive trusts. * 9 

(1) Trust, definition of. 

Soo S. 8 of Indian Trusts Act and notes thereto. • L 

(2) •* Implied” and “ constructive ” trusts, definitions of. 

For definition of , see notes on S. 3 of the Indian Trusts Act (II of 1882). M 

(3; Constructive trusts— Cases where such trusts are raised. 

For cases , and other dotails in connection therewith, see Ss. 87 to 91 (both 

inclusive) of the Indian Trusts Act and notes thereto. N 

24.— “Heir shall mean ..deceased person.” 

(1) Heir— Conception of the term— English Law. 

According to the Law of England, no inhontaucc can vest, nor can any person 
bo iho actual hoir of another till the ancestor is previously dead. 
Before that time, the person who is* next in the lme of succession is 
called an “hoir apparent” or “ heir presumptive.” 2 Blaekstonc 
208. 0 

(2) “ Heir apparent ” distinguished from ” heir presumptive ’’—English Law. 

“ Heirs apparent ” arc such, whose right of inheritance is indefeasible provided 
they outlive the ancestor. While “heirs presumptive” arc such, 
who, if the ancestor should die immediately, would m the present 
circumstances of things be his hens ; but whoso right of inheritance 
may bn defeated by the contingency of some ncaicr heir being born. 
2 Bl. 208. P 

25*— “Not as heir... laws concerning devise and descent .” 

(1) Rules or canons of descent— English Law. 

The rules of descent m England had been the same for about 100 jears, when 
Lord Hale reduced them to a sines of canons. These rules as modified 
subsequently by tho Inheritance Act (1883, 3 and 1 Will. 4, C. 100) 
still prescribe the course of de avut m England. Seeip. 143, 144 of 
Goode ve (1897). Q 

(2) Suoh canons of descent seven in number. 

For enunciation of the canons and oilier detu's m connection Ihciewith, see 
pp. 144 — 150, Goodevc (1897). R 

# 

26.— “ Mortgage shall. ..security for money." 

Mortgage, definition of. 

For the definition of a “mortgage of immoveable property,’ sec S. 58 of Act 
IV of 1882, and compare. B 

3. The powers and authorities givoti by this Act to the High Courts 
High Court to shall an( l nia y l ,e exercised only in cases to which 

have jurisdiction in English law is applicable 1 , and may be exercised 

wh*fc cases. with respect to property within the local limits of 

the extraordinary original civil jurisdiction of tho said 

Courts respectively 3 . 
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(Mdtea). 

(General). 

Scope and # effect of section. 

(a) Sec. 3 of the Indian Trubtce Act which providos that the power and 
authority given by tho Act to the High Court shall bo oxercisod only 
“ in cases to which English Law is applicable, cannot be intended to 
limit the operation of the Act only to cases to which, in their whole 
extent, tho law prevailing in England applies without qualification or 
reservo, as this would virtually oxclude the Act in any case on which 
an Act of the Indian Legislature has any bearing. 5 B. 154. T 

(b) The cases referred to in the section must bo cases to which English Law 

is, in some measure, applicable, but m what measure, is not indicated' 
iu the Act. (Ibid.) U 

(c) English Law must be regarded as applicable m tho senso intended if tho 

B principles recognised by the English Equity Courts are applicable, 

(Ibid,) « Y 

/.— “ The powers and authorities .to which the English law is applicable.” 

(1) Establishment of Supreme Courts in India— Effect of, on the administering of 

Law in India. 

(a) At the date of the grant of the Charter for establishment of supreme 

Courts in India, English Equity had become a system which would 
dca' with a body of tpiasi common law m a scientific manner, and in 
obedience to known and uniform rules. 5 B, 151. W * 

(b) When it applied its method to the determination or constitution of a right, 

even based on Hindu and Malioinedan Law, it administered English 
Law. (Ibid ) X 

(c) In this sense “ English Law” was applicable at the date of the passing 

of the Indian Trustee Act, 1SC6, to all cases in which peculiarly equit- 
able doctrines had obtained recognition in the relations between the 
native inhabitants. Those doctrines could not be employed to sub- 
vert tho native substantive laws, but they afforded a moans of ame- 
liorating them by a system of rules boriowed from the English Court 
of Equity. (Ibid ) Y 

(2) Trusts in Hindu and English Law- How Courts give effect to them. 

(a) Tmsts arc recognised in the Hindu as well us in the English system of 

Law. But, while tho substantive Hindu law insists strongly on the 
suppression of fraud and the fulfilment of promises, it fails to furnish 
the detailed rules by which effect is to be given to its principles in 
cases of trusts 5 B. 154. jj 

(b) If the Court is called upon to give effect to a trust in any given case, it 

looks to the Hindu law of property to determine the estate of the 
trustoe, but with reference to the duties of the trustee and tho rights 
of beneficiaries, it is governed by the rules of English Equity. Thor© 
are no others that it can apply. (Ibid ) X 

(c) In meeting an exigency or m taking cognizance of a form of right, not 

directly provided for in the Shastras, the Court in exercising i*s. juris- 
diction under S, 41 of tho Charter Act of 1823, may apply Hindu 
Law. But, taking Hindu Law as one of its data, it applies “ English 
Law” also in the form of equity to all or neatly all the questions that 
arise. (Ibid.) JJ 
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Hindu Trusts— Powers of High Court under the Indian TruBtee Act In respect of. 

In the case of Hindu Trusts, it is competent to the High Oougt to exercise 
summary powers conferred upon it by the Indian Trustee Act (XXVII 
of 1866). 5 B. 154. , C 


A. When any lunatic or person of unsound mind shall hold any 
Hi h Court ma immoveable property upon any trust or by way of 
convey estates”^ mortgage, it shall be lawful for the High Court to 
lunatm trustees and ma ke an order that such property be vested in such 
mortgagees , person or persons in such manner and for such estate 

as the said Cfourt shall direct : and the order shall have the same effect 


as if the trustee or mortgagee had been sane, and had duly executed a 
conveyance of the property in the same manner for the same estate*. 


8. When any lunatic or porson of unsound mind shall bo entitled to 
any contingent right 1 in any immoveable property 
contingent righ ts upon any trust or by way of mortgage, it shall be law- 
ful for the High Court to make an order wholly 
releasing such property from such contingent right or disposing of the same 
to such person or persons as the said High Court shall direct ; and the 
order shall have the same effect as if the trustee or mortgagee had been 
sane, and had duly executed a deed so releasing or disposing of the 
contingent right. 


(Note). 

I.— “ Shall be entitled to any contingent right . 99 

See notes on S. 2, supra. 

6 . When any lunatic or porson of unsound mind shall be solely 
H^h Court may entitled to any stock or Government securities, or to 
tranbfer stock or anything in action upon any trust or by way of mort- 
rities rnl of nt lunat?c gage, it shall bo lawful for tbo High Court to mako an 
trustees and mort- order vesting in any person or persons the right to 
saeees ’ transfer such stock or Government securities, or to 

receive the dividends, interest, or income thereof, or to sue for and recover 
such thing in action, or any interest, in respect thereof ; 

and when any person or persons shall he entitled jointly with any 
lunatic or person of unsound mind to any stock or Government securities, 
or thing in action, upon any trust or by way of mortgage, it shall be law- * 
ful for the said Court to make an order vesting the right to transfer such 
stock or Government securities, or to receive the dividends, interest, or 
income thereof, or to sue for and recover such thing in action, or any 
interest in respect thereof, either in such person or persons so jointly 
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entitled as aforesaid, or in such last-ifientioned person or persons together 
with any other person or persons the said High Court may appoint. 


7. When any stock or Government securities shall be standing in the 
Power to transfer naiI3e °f any deceased person whose executor or 
stock or Government administrator Is a lunatic or person of unsound mind, 
ed C person8° f dooea8 ’ or when anything in action shall be vested in any 
lunatic or person of unsound mind as the executor or 
administrator of a deceased person, it shall be lawful for the High Court 
to make an order vesting the right to transfer such stock or Government 
securities, or to receive the dividends, interest, or income thereof, or to 
sue for and recover such tiling in action, or any interest in respect thereof 
in any person or persons the said Court may appoint. 


8 . Whenever any minor shall hold any immoveable property upon 


High Court may 
convoy estatos of 
minor trustees and 
mortgagees. 


any trust or by way of mortgage, it shall be lawful for 
the High Court to make an order vesting such proper- 
ty in such person or persons in such manner and for 
such estate as the said Court shall direct , and the 


order shall have the same effect as if the minor trustee or mortgagee had 
attained his majority, and had duly executed a conveyance of the property 


in the same manner for the same estate. 


9. Where any minor shall he entitled to any contingent right 1 in any 
immoveable property upon any trust or by way of mort- 
of C minor en trultees gage, it shall bo lawful for the High Court to make an 
and mortgagees. order wholly releasing such property from such contin- 

gent right, or disposing of the same to such person or persons as 
the said Court shall direct , and the order shall have the same effect as if 
the minor had attained his majority, and hail duly executed a deed so 
releasing or disposing of the contingent right. 


(Note). 

/.— “ Where any minor.... contingent right.” 

See notes on S. 2, supra. 

10. When any person solely holding any immoveable property upon 
any trust shall be out of the jurisdiction of the High 
convey Estate” 1 of Court, or cannot be found, it shall be lawful for the 
^trustee ont of juris- 8a id Court to make an order vesting such property in 
diction of Court. 8UC j 1 person or persons, in such manner and for such 
estate as the said Court shall direct, and the order shall have the same 
effect as if the trustee had duly executed a conveyance of the property 
in the same manner and for the same estate 1 . 
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(Note). 

/.—“For the same estate 

See notes on S, 2, supra. 

li. When any person or persons shall hold any immoveable property 

Hi h Cou t ma * n ^ rus ^ jointly with a person not within the jurisdic- 

make 8 order r whoM tion of the High Court, or who cannot be found, it 

persona hold im- R hall be lawful for the said Court to make an order 
moveable property A . . . ,, . . ,, 

in trust jointly with vesting the property in the person or persons so jointly 

Section ° Ut ° f JUnS holding, or in such last-mentioned person or persons 

together with any other person or persons, in such 

manner and for*' such estate as the said Court shall diroet ; and the order 

shall have the same effect as if the trustoe out of the jurisdiction, or 

who cannot be found, had duly executed a conveyance of the property in 

the same manner for the same estate 1 . 


(Note). 

“ For the same estate . " 

See notes on S. 2, snpin. 

12. When any person solely entitled to a contingent right in any im- 

Contingent rights 1T] oveable property upon any trust shall be out of the 

of|trusteesi. jurisdiction of the High Court, or cannot be found, it 

shall be lawful for the said Court to make an order 
wholly releasing such property from such contingent right, or disposing 
of the same to such person or persons as the said Court shall direct ; and 
the order shall have the same effect as if the trustee had duly executed a 
conveyance so releasing or disposing of the contingent right. 


(Note). 

“ Contingent rights of trustees." 

See notes on S. 2, supra. 


IS* When any person jointly entitled with any other person or 
persons to a contingent right in any immoveable pro- 
perty upon any trust shall he out of the jurisdiction of 
the High Court, or cannot be found, it shall be lawful 
for the said Court to make an order disposing of the 
contingent right of the person out of the jurisdiction, 
or who cannot be found, to the person or persons so 
jointly entitled as afore&id, or to such last-mentioned 9 


High Court may 
make order where 
persons jointly en- 
titled with others 
out of jurisdiction 
to contingent right 
in immoveable pro- 
perty. 


person or persons together with any other person or persons; and the order 
shall have the same effect as if the trustee out of the jurisdiction, or who 
cannot be found, had duly executed a conveyance so releasing or disposing 


of the contingent right. 
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When uncertain 
which of several 
trustees survived. 


14. Where there shall have been two or more persons jointly holding 
any immoveable property upon any trust, and it shall 
be uncertain which of such trustees was the survivor, 
it shall be lawful for the High Court to make an order 
vesting sucli property *in such person or persons, 

in such manner and for such estate as the said Court shall direct ; and the 
order shall have the same effect as if the survivor of such trustees had 
duly executed a conveyance of the property in the same manner for the 
same estate. • 

15. Where any one or more person or persons shall have hold any im- 
When uncertain moveable properly upon any trust, and it shall not 

whether last trust ec he known, as to the trustee last known to have held 
living or dead. such properly, whether he bo living or dead, it shall 

be lawful for the High Court* to make an ovdci vesting such property in 
sucli person or persons, in such manner and for such estate, as the said 
Court shall direct ; and the order shall have the same eff ect as if the last 
trustee had duly executed a conveyance of the property in the same 
manner for the same estate 1 . 

(Note). 

/.— “Executed a conveyance of the — estate 99 

For notes on “ conyfaancf ” and “ estate,” see S. 2, supra. 

16. When any poison holding anv immoveable property upon any trust 

h t tee dies s ^ ia ^ ^ iavc t*° S110 h property without 

without heir. an heir, or shall liavo died, and it shall not be known 

who is his heir or devisee 1 , it shall be lawful for the 
High Court to make an order vesting such property in sucli person or per- 
sons, in such manner and for sucli estate, as the said Court shall direct ; 
and the ordoi shall have the same effect as it the heir or devisee of such 
trustee had duly executed a conveyance of tho property in the same manner 
for the same estate. 

(Note). 

/. — “ft shall not be known — devisee - 99 

Heir, definition of. 

See notes on P. 2, supi ( - 

i 

17. Whon any immoveable property is subject to a contingent right 1 

in an unborn person, or class of unborn persons, who, 
of unborn Trustee! 11 u l )fm coming into existence, would in respect thereof 
hold such property upon any trust, it shall be lawful 
for the High Court to make an order which shall wholly release and 
' discharge such property from ‘such contingent right, in such unborn per- 
son or class of unborn persons, or to make an order which shall vest in 
any person or persons tho estate or estates which such unborn person 
or class of unborn persons would, upon coming into existence, hold in 
such property. 



(Hot*}. ’ ' 

/«— “ Contingent right 99 

See notes on S. 2, siqyra . # 

18. In every case where any person holds or shall hold jointly or 

solely any immoveable property, or is or shall be en- 
orderfor veaUn’g^ titled to a contingent right therein upon any trust, and 
tatc* on refusd o» a demand shall have boon made upon such trustee by 
convey o*r rel a'e . t0 a l ierson entitled to require a conveyance of suoh pro- 
pcrty, or a duly-authorized agent ol such last- mentioned 
person, requiring*sucli trustee to convey the same, or to release such con- 
tingent right, it shall be lawful for the High Court, if the said Court shall 
be satisfied that sucli trustee has wilfully refused or noglected to convey 
the said property for the space of twenty-eightMays after such demand, to 
make an order vesting such property in such person or persons, in such 
manner and for such estate as the Court shall direct, or releasing such 
contingent right in such manner as the Court shall direct ; and the said 
order shall have the same effect as if the trustee had duly executed a 
conveyance of the property, or a release of such right, in the same manner 
and for the same estate. 

19. When any person to whom any immoveable property has been 
Power to convoy conveyed by way of moitgago shall have died without 

in place of morfc- having entered into the possession or into the receipt 
86 * of the rents and profits thereof, and the money due in 

respect of such mortgage shall have been paid to a person entitled to 
receive the same, or such last-mentionod person shall consent to an order 
for the reconveyance or vesting of such property, then in any of the 
following cases it shall be lawful for the High Court to make an order 
vesting such property in such person oi persons, in such manner and for 
such estate as the said Court shall direct, that is to say, — 

when an heir or devisee of such mortgagee shall be out of the jurisdic- 
tion of the High Court, or cannot he found : 

when an heir or devisee of such mortgagee shall, upon a demand by a 
person entitled to require a conveyance of such property, or a duly-authoriz- 
ed agent of such last-mentioned person, have stated in writing that he 
will not ednvey the same, or shall not convey tho same for the space of 
twenty -eight days next after a proper deed fdr conveying such property 
shall have been tendered 1 to him by a person entitled as aforesaid, or a 
duly-authorized agent of such last-mentioned person : 

when it shall be uncertain which of several devisees of sueh mort- 
gagee was the survivor : 
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* 

when it shall be uncertain as to the survivor of several devisees of 
such mortgagee or as to the heir of such mortgagee, whether he be living 
or dead: r 

when such mortgagee shall have died intestate as to such property 
and without an heir, or shall have died, and it shall not be known who is 
his heir or devisee : 

and the oJBorof the said High Court made in any one of the foregoing 
cases shall have the same effect as if the heir or devisee, or surviving 
devisee, as the case may he, had duly executed a conveyance of the 
property in the same manner and for the same estate. 

• (Notes). 

N B. r — See notes on S. ‘JO, mfia. 

1.—“ After a proper deed . .tendered." 

Conveyances under the English law. 

Soe notes on S. 2, supi a. 

20. In ovory case where the High Court shall, under the provisions 
of this Act, be enabled to make an order having the 
pe^onTo^con voy 1 in effpet of a conveyance of any immoveable property , 
certain cases. or having the effect of a release or disposition of the 

contingent right of any person or persons, born or 
unborn, it shall also he lawful for the High Court, should it be deemed 
more convenient to make an order appointing a person to convey such 
property, or lease or dispose of such contingent right ; 

and the conveyance, or release or disposition of the person so ap- 
pointed, shall, when in conformity with the terms of the order by which 
he is appointed, have the same effect, in conveying the property, or releas- 
ing or disposing of the contingent right, as an order of the High Court 
would in tho particular case have had under the provisions of this Act. 

In every case where the High Court shall, under the provisions 
of this Act, be enabled to make an order vesting in any person or persons 
the right to transfer any stock transferable in the books of any company 
or society established or to be established, it shall also be lawful for the 
High Court, if it bo deemed more convenient, to make an order directing 
the secretary or any officer of such company or society at once to transfer, 
or join in transferring, the^tock to the person or persons to be named in 
the order : 

and this Act shall be a full and completo indemnity and discharge to 
all companies or societies and their officers and servants for all acts done 
or permitted to be done pursuant thereto, 
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(Notts). 

U— u Power to appoint person to convey in certain cases . ' ' 

Persons out of jurisdiction and under other disabilities -Courts .power t< 
appoint person to convey property on behalf of. 

(a) Where property has been, by an order of Court, directed io be sold anc 

where somo of the parties interested in such property arc either out o> 
the jurisdiction, married womau or minors, and the place of abode oi 
others of them is unknown, the Court, wil 1 , on putition, under the 
Indian Trustee Act appoint a person to convoy the interest of surli per- 

• sons to rny purchaser, notwithstanding that, at the tune the ordci is 

applied for, no contract for the sale of the property has been cut red 
into. 7 C. 32. D 

(b) But the* Court cannot make an order with respect to the interest of a party 

who has not been served, and who has not entered appcaiancc. {Ibid .) E 

21 . When any poison or persons shall bp jointly entitled with an> 

person out of the jurisdiction of the High Court, 
Whe i trustees of , , , , , , 

stock or Govern* or w,1 ° cannot he round, or concerning whom it 

mont securities shall be uncertain whether he be living or dead, 

joined wi i h trustees . . , ... 

w dut of jurisdiction. to ilD Y stock or Government securities 01 thing in 

action upon any tiust, it shall be lawful for the said 

Court to make an order vesting the right to transfer such stock or 
Government securities, 01 to receive the dividends, interest, or income 
thereof, or to sue for or recover such thing in action or any intorest in 
respect thereof, cither m such person or persons so jointly entitled as 
aforesaid, or in such last-mentioned person or persons togethei with any 
person or persons the said Court may apj joint. 

When any sole trustee ot any stock, Government securities, or thing 
in action shall be out of the jurisdiction of the said Court, or cannot ho 
found, or it shall be uncertain whether he bo living or dead, it shall bo 
lawful for the said Court to make an oidci vesting the right to transfer 
such stock or Government securities, or to receive the dividends, interest, 
or income thereof, or to sue for and recover such thing in action, or any 
interest in respect thereof, in any person or persons the said Court may 
appoint. 


22. Where any sole trustee of any stock, Government securities, or 
thing in action, shall neglect or refuse to transfer such 
stook^eto ^refuses 8 ^ oc ^ or Government securities, or to receive the divi- 
to transfer. dends, interest, or income thereof, or to sue for or 

recover such thing in action, or any interest in respect 
thereof, according to the direction of the persorf absolutely entitled there- 
to, for the space of twenty-eight days next after a roquest in writing for 
that purpose shall have been made to him by the person absolutely entitled 
thereto, it shall be lawful for the High Cout to make an order vesting the 
sole right to transfer such stock or Government securities, or to receive 
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the dividends, interest, or income thereof, or to sue for and recover such 
thing in action, or any interest in respect thereof, in such person or persons 
as the said Court may appoint. 

23 . Where any one of the trustees of any stock, Government securi- 
When one of or thing in action, shall neglect or refuse to 

several trustees of transfer such stock or Government securities, or to 
to transferor receive roCQ i v e the dividends, interest, or income thereof, or 
an<Tpay over divi- to sue for or recover such thing in action according 
611 s * to the direction of the person absolutely entitled 

thereto, for the space of twenty-eight days next after a request in 
writing for that purpose shall have been made to him by such person, it 
shall be lawful for the High Court to make an order vesting the right to 
transfer such stock or Government securities, or to receive the dividends, 
interest, or income thereof, or to sue for and recover such thing in action, 
in the other trustee or trustees of the said stock, Government securities, 
or thing in action, or in any person or persons whom the said Court may 
appoint jointly with such other trustee or trustees. 


24 . When any stock 01 Government securities shall be standing in 
When stock, otc., the 8 ° 1 0 name of a deceased person, and his executor 
standing in name of or administrator shall be out of the jurisdiction of the 
deceased person. High Court, or cannot be found, or it shall be uncer- 
tain whether such executor or administrator lie living or dead, or such 
executor or administrator shall neglect or refuse to transfer such stock or 
Government securities, or receive the dividends, interest, or income there- 
of, according to the direction of the person absolutely entitled thereto, for 
the space of twenty-eight days next after a request in writing for that 
purpose shall have been made to him by the person entitled as aforesaid, 
it shall be lawful for Iho said Court to make an order vesting the right to 
transfer such stock or Government securities, or to receive the dividends, 
interest, or income thereof, in any person or persons whom the said Court 
may appoint. 


26 . Where any order shall have been made under this Act vesting 
d the right to any stock or Government securities 1 in any 
vesting 1 legal right person or persons appointed by the High Court, such 
to transfer stock, i e g a i right shall vest accordingly, and thereupon the 
person or persons so appointed are hereby authorized 
and empowered to execute all deeds and powers-of attorney, and to 
perform all acts relating to the transfer of such stock and Government 
securities into his or their own name or names or otherwise, or relating to 
the receipt of the dividends, interest, or income thereof, to the extent and 
in conformity- with the terms of such order. 

• 
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Indemnity. 


All companies and associations whatever, and all persons, shall be equal- 

Obligation to com an ^ ° om pellable to 'comply with the requisi- 

ply with requisition tions of such person or persons so appointed as aforesaid, 
of person invested, ^ f^e ex fc en t and in confirmity with the terms of such 
order, as such companies, associations, or persons 
would have been bound and compellable to comply with the requisitions 
of the person in whose place such appointment shall have been made, and 
shall be equally indemnified in complying with the re- 
quisition of such person or porsons so appointed as 
they would have been indemnified in complying with the requisition of 
the person in whose place such appointmont shall have been made. 

After notice in writing of any such order of the High Court concern - 
T m' ati n of * n S an y stock or Government securities shall have been 
powers of person given, it shall not be lawful for any company or 
replaced. association, or any person havfng rocoived such notice, 

to act upon tho requisition of the person in whoso place 
an appointment shall have been made, in any matter relating to the 
transfer of such stock or Government securities, or tho payment of the 
dividends* interest, or income thereof. 

(Notes). 

I,— “Where any order.. .Government securities 

(1) Yest, meaning of. 

See notes on Sec 2, supra. P 

(2) Distinction between “Vested” “ and contingent.” 

See notes on Sec. 2, supra . 0 

26. Where any order shall have been made under this Act by the 
High Court, vesting the legal right to sue for or re- 
legal right cover an y thing in action, or any interest in respect 
inching inaction. thereof, in any person or persons, such legal right shall 
vest accordingly , and thereupon it shall bo lawful for 
the person or persons so appointed to carry on, commence, and prosecute, 
in his or their own name or names, any suit or other proceeding for the 
recovery of such thing in action, in tho same manner in all respects as 
the person in whose place an appointment shall have been made could 
have sued for or recovered such thing in action. 

Where any person shall neglect or refuse to transfer any stock 
or Government securities, or to receive the dividends, 
interest, or income thereof, or to sue for or recover 
anything in action, or any ihterest in respect there- 
of, for the space of twenty-eight days next after an 
order of the High Court for that purpose shall have 
been served upon him, it shall be lawful for the said 
Court to make an order vesting all the right of such person to transfer 


27. 


On neglect to tran- 
sfer stook, &c., for 
twenty-eight days, 
order made vesting 
right to transfer in 
suoh person as Court 
appoints. 
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such stock or Government securities, or to receive the dividends, interest, 
or income thereof, or to sue for and recover such thing in action, or 
any interest in respect thereof, in such person or persons as the said 
Court may appoint. 


28. When any stock or Government securities shall be standing in 
the sole name of a doceased person, and his executor 

Similar order on or administrator shall refuse or neglect to transfer such 
like neglect by cxc- ... 

outor. stock or Government securities, or recoive the divi- 

dends, interest, or income thereof for the space of 
twenty-eight days next after an order of the High Court for that purpose 
shall have been served upon him, it shall be lawful for the said Court to 
makp an order vesting the right to transfer such stock or Government 
securities, or to receive the dividends, interest, or income thereof, in any 
person or persons whom the said Court may appoint. 


29. When any order being or purporting to bo under this Act shall be 
Legal right to made by the High Court, vesting the right to any stock 
transfer stock to 0 r Government securities, or vesting the rights to trans- 
ported S ° High for any stock or Government securities, or vesting the 
Court right to call for the transfer of any stock or Govern- 

ment securities, in any person or persons, in every such case the legal 
right to transfer such stock or Government securities shall vest accord- 
ingly ; 

and the person or persons so appointed shall be authorized and em- 
powers of person powered to execute all deeds and powers-of-attorney,and 
appointed. to perform all actsrelating to the transfer of such stock or 

Government securities into his or their own name or names or otherwise, to 
the extent and in conformity with the terms of the order. 


All companies and associations, and all persons, shall be equally 

Obligation to bound and co. 'pellablo to comply with the requisi- 
comply with 
requisitions. 


his 


tions of such person or persons so appointed as afore- 
said, to the extent and in conformity with the terms of 
such order, as such companies, associations, or persons would have been 
bound and compellable to comply with the requisitions of the person in 
whose place such appointment shall have been made. 


Power to make 
order for transfer or 
receipt of dividends 
of stock, &o M in 
name of minor 
trustee. 


30. When any minor shall be solely entitled to any 
stock or Government securities upon any trust, it shall 
be lawful for the High Court to make an order vesting 
in any person or persons the right to transfer such stock 
or Government securities, or to receive the dividends* 
interest, or income thereof. 
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When any minor shall be entitled jointly with any other person or 
persons to any stock or Government securities upon any trust, it shall be 
lawful for the said Court to make an order vesting the right tQ transfer 
such stock or Government securities, or to receive the dividends, interest, 
or income thereof, either in the person or persons jointly entitled with the 
minor, or in him or them together with any other person or persons the 
said Court may appoint. 

31. When a decree or order shall have been made by the High 
Whon decre ® our ^ directing the sale of any immovcablo property 

made for salo of im- for the payment of the debts of a deceased person, 
moveaMo ^property every person holding such property, or entitled to a 
debts. contingent right therein, as heir, or under tho wilj 

of such deceased debtor, shall bo doomed so to hold 
or be entitled (as the case may be) upon a trust within the meaning of 
this Act 1 : 

and tho High Court is hereby empowered to make an order wholly 
discharging the contingent right, under tho will of such docoasod debtor, of 
any unborn person. 

(Note). 

I,— “Shall be... .meaning of this Act “ 

Trust for payment of debts. 

For detailed notes in respect of particulars in connection with , See 

notes on Ss. 11, and 15 of Indian Trusts Act (II of 1882). H 

32. When any decree or order shall have been made by tho High 

Court, whether before or after the passing of this Act, 
able° property, the directing the sale of any immoveable property for any 
Bale of which has purpose whatevei , every person holding such property. 

been ordered by High , . 

C our t. or entitled to a contingent right therein, being a party 

to the suit or pioceeding in which such decree or 
order shall have been made, and bound thereby, or being otherwise bound 
by such decree or order, shall be doomed so to hold or be entitled (as the 
case may be) upon a trust within the moaning of this Act 1 . 

In every such case, it shall be lawful for the High Court, if the said 
Court shall think it expedient for the purpose of carry- 
estate^ in heuTcon 8 in & such sale into effect, to make an order vesting 
veyance by party to such property or any part thereof, for such estate as 
ouUale^ 100 *” 5 the Court shall think fit, either in any purchaser or 
in such other person as tjie Court shall direct. 

Every such order shall hate the same effect as if the person so hold- 
ing or entitled had been free lrom all disability, and 
Effect had duly executed all proper conveyances and assign- 

ments of such property for such estate 


Holding immove- 
able property, the 
Bale of which has 
been ordered by High 
Court. 


Order for vesting 
estate in lieu of con- 
veyance by party to 
suit in order to carrj 
out sale. 


Effect of order. 
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* (koto). 

Shall be.... this Act . " * 

Trustees for sale. 

As to liabilities and disabilities, &c. of See notes on 8s. 4, 11, 22, 37 

to 39, 52 and 53 of Indian Trusts Act (II of 1882). 1 

33. Where any decree or order shall be made by the High Court for 
the specific performance of a contract concerning any 
immoveable property, or for the partition or exchange 
of any immoveable property, or generally when any 
decree shall be made for the conveyance of any im- 
moveable property, either in cases arising out of the 
doctrine of election or otherwise, it shall be lawful for 
the said, Court to declare that any of the parties to the 
said suit, wherein such decree is made are trusteosof such property, or 
any part thereof, within the meaning of this Act, or to declare concerning 
the interests of unborn persons who might claim under any party to the 
said suit, or under the will or voluntary settlement of apy person de- 
ceased who was during his lifetime a party to the contract or transac- 
tions concerning which such decree is made, that such interests of un- 
born persons are the interests of persons who, upon coming into existence, 
would be trustees within the moaning of this Act. 

Thereupon it shall be lawful for the High Court to make such order 
or orders as to tho estates, rights, and interests of such persons, born or 
unborn, as the said Court might, under the provisions of this Act, make 
concerning the estates, rights, and interests of trustees born or unborn. 


Court to declare 
wbat parties are 
trustees of immove- 
able property com- 
prised in suit, and as 
to interests of per- 
sons unborn. 


34. It shall be lawful for the High Court to make declarations and 


Power to direct 
bow right to transfer 
stock shall bo exer- 
cised. 


give directions concerning the manner in which the 
right to any stock, Government securities, or thing in 
action vested undor the provisions of this Act shall be 
exercised, and thereupon the person or persons in 


whom such right shall be vested shall be compellable to obey such- direc- 
tions and declarations by the same process as that by which other orders 


under this Act are enforced. 


35. In all cases in which it shall be expedient to appoint a new trustee 
or new trustees, and it shall be found inexpedient, diffi- 
Power toCourt to cu lt, or impracticable so to dowithout the assistance of 
iog new ttuatees 1 . the Higlf Court, it shall be lawful for the said Court to 
make an order appointing a new trustee or new trustees, 
whether there be any existing trustee or trustees or not at the time of 
making such order, and if there be such trustee or trustees, either in substi- 
tution for, or in addition to, him or them. 
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The person or persons who, upon the making of such orJ*r, shall be 
^ trustee or trustees shall have the same rights and 

trustees”. ^ n6W Powers as he or they would have had if appointed by 
decree in a suit duly instituted. 

(Notes). 

General. 

Mature and source of section. 

*(a) Tho Act (XXVII of 18C6) S. 35 is ana lag* us to the English statute 13 & 
14, Victoria Chapter 60 : Tho terms of the section are almost identical 
latfth the terms of S. 32 of the English Act. 6 N.W.P. 54 (56). J 

(6) In cases to which English Law is applicable, Courts in India although they 
may not be bound to accept tho rulings of tho highest Courts in 
England, cannot but regard such ralings as important authorities. 
(Ibid.) K 

/.— “ Power to Court to make order appointing new trustees 
'(1) Appointment of new trustees— Rules. 

See notes on Ss. 60, 73 and 74 of the Indian Trusts Act. L 

(2) Application for removal of trustee— Grounds therefor— Institution of suit. 

(а) Where an application was made to tho High Court, undor S. 35 of Act 

XXVII of If- 66 for removal of certain trustees under a will on tho 
grounds inter alia of non-payment of logacies, misappropriation, waste 
and broach of trust, it was held that matters mentioned abovo aro 
much too grave to bo disposed of on a mere application. 6 N.W.P. 
54 (56). M 

(б) Where, in such cases, there is aLo opposition for tho appointment of new 

trustees, tho applicant should be referred to a regular suit. (Ibid.) N 

(c) Tho Court of Chancery in England has considered the scope and effect of 
tho corresponding section in the English Act and has hold that tho 
Court cannot under that section remove a trustee who is willing to 
act, and that if there bo ground for removing a trustee for misconduct 
or other causes, the applicalion to Court should bo by bill, (ibid.) 0 

2.—“ Powers of new trustees . ” 

See notes on Ss. 73 and 75 of tho Indian Trusts Act (II of 1882). P 

36. It shall be lawful for the High Court, upon making any order for 
appointing a new trustee or new trustees, either by 
▼ /s'ThMn^eabto the same or by any subsequent order to diroct that 

property in new any i mm0 veable property subject to the trust shall 41 

trustee. ve8 t j n the person or persons who, upon the appoint* 

ment, sha ll be the trustee or trustees, for such estate as the Court shall 

direct 1. 
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Suchlbrder shall have the same effect as ii the person or persons, who, 
before such order, was or were the trustee or trustees (if any), had duly 
executed pH proper conveyances of such property for such estate. 

/.— M That any immoveable property . . ..for such estate shall direct 99 

Yestlng of trust property in new trustees. 

Sec notes on S.{75 of the Indian Trusts Act (Act II of 1882). Q 


Power to Court to 
vest right to sue in 
now trustoos 1. 


87 . It shall be lawful for the High Court, upon makirfg any 
order for appointing a now trustee or now trustoos, 
either by tho same or by any subsequent order, 
to vest the right to call fui a transfer of any stock or 
* Government securities subject to the trust, or to re- 

ceive the dividends, interest ’or income thereof, or to sue for or recover 
any thing in action subject to tho trust, or any interost in respect thereof, 
in the person or persons who, upon tho appointment, shall be the trustee 
or trustees. 


I.—' 1 Power to Court to vest right to sue in new trustees 

See notes on S. 75 of the In <ian Trusts Act (II of 1882) 


R 


38 . Any such appointment by the High Court of new trustees, and 
Old trustees not an y suc ^ conveyance or transfer as aforesaid, shall 


discharged from lia 
bility 1. 


operate no further or otherwise as a discharge to any 
former or continuing trustee, than an appointment of 
new trustees under any power for that purpose contained in any instru- 
ment would have done. 


Old trustees not discharged from liability . 99 

See note? on see Sb. 73 and 75 of the Indian Trusts Act (II of 1882), S 

39 . An order under any of tho hereinbefore contained provisions, for 
Who may apply. ^hc appointment of a new tiustee or new trustees, or 

concerning any immoveable property, stock, or Govern- 
ment securities, or thing in action subject to a trust, may be made upon 
the application of any person, 1 beneficially interested in such immoveable 
property, stock, Government securities, or thing in action, whether under 
disability or not, or upon tho application of any person duly appointed as 
a trustee thereof ; aud an order under any of the provisions hereinbefore 
contained, concerning any. immoveable property, stock, Government 
securities, or thing in action subject to a mortgage, may be made on the 
application of any person beneficially interested in the equity of redemption, 
whether under disability or not, or of any person interested in the monies 
secured by such mortgage. 
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l.-“ An order . . . . for appointment of View trustee, maybe madb upon the 
application of any person . 99 

(1) Application for new trustees. , 

See notes on S. 74 of the Indian Trusts Act, (II of 1882). 

(2) Trustees for partnership business— Close of partnership business and sale 
thereof by new trustee appointed— Deed of transfer by new trustee to vendee. 

On the closing of a partnership business subject to a trust, tho shareholders 
appointed A a now trustee to soil tho business, who accordingly sold 
• it to B. In^ tho meanwhile, the old trustees had loft the country. 

Where an application with consent of all parti s, was put in that A 
* might sign the deed of conveyance to B, it was held that if was 

necessary to show that the old trus ees had no lien on any other 
property in tho business before tho order asked for could 
be made. In the matter of Fort CHloucestei Mills Co , v. Boftstec, 
0.0. 260. . U 

40. Whet) any person shall deem himself entitled to an order under 

, . any of the provisions hereinbefore contained, it shall 

Application may / . , 

be by petition i . he lawful for him to present a petition to the High 

Court for such order as he inay deem himself entitled 
to, and he may give evidence by affidavit or otherwise in support of sucli 
petition before the said Court, and may serve such person or persons with 
notice of such petition as he may deem entitled to service thereof. 


/. — " Application may be by petition. 99 

(Note). 

See Notes on S. 74 of the Indian Trusts Act (TI of 1882). 

41. Upon the hearing of any such petition, it shall be lawful for the 

Whatmay bedone sa ^ Court, should it be deemed necessary, to 

upon petition. direct a reference to one of the Judges of the Court to 

inquire into any facts which require such an investi- 
gation, or it shall be lawful for the said Court to direct such petition to 
stand over, to enable tho petitioner to adduce evidence or further evi- 
dence before tho Court, or to enable notice or any furthor notice of such 
petition to be served upon any person or persons. 


Court may dis- 
miss petition with or 
without costs. 


42. Upon the hearing of any such petition, it 
shall be lawful for the High Court to dismiss such 
petition with or without costs, or to make an order 


thereupon in conformity with the provisions of this Act, 


43. • Whensoever in any cause or matter,* either by the evidence 


Power to make 
order in cause. 


adduced therein, or by the admissions of the parties, or 
by report of one of the Judges of the Court, the facts 
necessary for an order under this Act shall appear to 


the High Court to be sufficiently proved, it shall be lawful for the sqid 
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Court, either upon the hearing of 'the said cause or of any petition Or 
application in the said cause or matter, to make such order under this 
Act. 

H. Whenever any order shall be made under this Act by the High 
Court for the purpose of conveying any immoveable 

Court ^founded^^n P ro P er ty» or f° r the purpose of releasing or disposing 
certain allegations of any contingent right, and such order shall be found- 

of matteTcontamed ed 0n an a ^ e £ a ^ on ^he personal incapacity of a 

therein. trustee or mortgagee or an allegation that a trustee or 

the heir or devisee of a mortgagee is out of the juris- 
diction of the High Court, or cannot be found, or that it is uncertain which" 
of several trustees, or which of several devisees of a mortgagee, was the 
suryivor, or whether the last trustee, or the heir, or last surviving devisee 
of a mortgagee, bo living or dead, or on an allegation that any trustee or 
mortgagee lias died intestate without an heir, or has died, and it is not 
known who is his heir or devisee, then in any of such cases the facts that 
the Eight Court has made an order upon such an allegation shall be 
conclusive evidence of the matter so alleged in any Court of Civil Judicature 
upon any question as to the legal validity of the order : 

Provided always that nothing heroin contained shall prevent the High 
f Court directing a re-conveyance of any immoveable 

Powers as to re- property conveyed or assigned by any order under 
moveable°property* this Acfc » or a re-disposition of any contigent right 
&o. conveyed or disposed of by such order ; and it shall be 

lawful for the said Court to direct any of the parties to 
any suit concerning such property or contingent right, to pay any costs 
occasioned by the order under this Act, when the same shall appear to have 
been improperly obtained. 


45. It shall be lawful for the High Court to exercise the powers herein 

Trustee of charity. conferred for the P ur P ose of vesting any immoveable 
property, stock, Government securities, or thing in 
action, in the trustee or trustees of any charity or society, over 
which charity or society the High Court would have jurisdiction upon 
suit duly instituted, whether such trustee or trustees shall have been 
duly appointed by any power contained in any deed or instrument, or by 
the decree of the said Court, or by order made upon a petition to the said 
Court. 

46. Where any minor or person of unsound mind shall be entitled 


'Money of minors to an y Efoney payable in discharge of any immoveable 
soun^mind 0 to U be P ro P er ^’ stock, Government securities, or thing in 
paid into Court. action conveyed or transferred under this Act, it shall 
be lawful for the person by whom such money is 


payable to pay the same into the High Court, in trust in any causa then 
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depending concerning such money, or ,*if there shall he no such cause, to the 
credit of.suoh minor or person of unsound mind, subject to the order or 
disposition of the said Court ; , 

and it shall be lawful for the said Court, upon petition in a summary 
way, to order any money so paid to be invested in Government securities, 
and to order payment or distribution thereof, or payment of the dividends 
or interest thereof, as to the said Court shall seem reasonable. 

47. Where, in any suit commenced or to be commenced in the High 

* Court, it shall be ihade to appear to the Court that 

Conti may make diligent search and enquiry have been mado, after any 
al>sence °* * person made a defendant, who is only a trustee, to 
serve him with the process of the Court, and that he 
cannot be found, it shall bo lawful for the said Court to hear and deter- 
mine such cause, and to make such absolute •decree therein against every 
person who shall appear to it to bo only a trustee, and not otherwise 
concerned in interest in the matter in question, in such and the same man- 
ner as if such trustee had been duly served with the process of the Court, 
and had appeared at the hearing of such cause : 

Provided always that no such decree shall bind, affect, or in any wise 
prejudice any person against whom the same shall be 
made, without service of process upon him as aforesaid, 
his heirs, executors, or administrators for or in respect 
of any estate, right, or interest which such person shall 
have at the time of making such decree for his own use or benefit, or other- 
wise than as a trustee as aforesaid. 

48. Every order to be made under this Act, which shall have the 
effeot of a conveyance of any immoveable property, or 
a transfer of any such stock, Government securities, 
or thing in action as can only be transferred by stamp- 
ed deed, or for the transfer of which a stamp is neces- 
sary, shall be chargeable with the like v mount of stamp-duty as it would 
have been chargeable with if it had been a deed executed, or a transfer 
made, by the person or persons holding such property or entitled to such 
stock, Government securities, or thing in action. 

Every such order shall be duly stamped for denoting the payment 6f 
the said duty. 

49. The High Court may order the costs and expenses of and relating 

to petitions, orders, directions, conveyances, and trans- 
ou^Uatate? 56 ^ * ers to ma ^° * n P ursu ance of this Act, or any of 
them, to be paid and raised out of or from the immove- 
able or moveable property, or the rents or produce thereof, in respect of 
which the same respectively shall be made, or in such manner as the said 
Court shall think proper. 


Orders under Act 
chargeable with 
same stamp-duty as 
deeds of conveyance. 


Decree not effec- 
tive without service 
of process. 
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Power to order 
enquiry concerning 
person of unsound 
mind. 


Effect of order. 


00. Upon any petition being presented under this Act to the High 
Court concerning a person of unsound mind, it shall 
be lawful for the said Court to make an order directing 
an enquiry whether such person is or is not of unsound 
mind, and incapable of managing himself and his 
affairs. 

Such order shall have the same effect as the like order made under 
section 1 of Act XXXIV of 1858 (to regulate proceeding 
in Lunacy m the Courts of Judicature established by 
Royal Charter ), and the enquiry directed to be made shall be made in all 
respects in the manner declared and prescribed for making enquiry under 
the last mentioned Act. 

Postponement of The High Court may postpone making any order 
order pending en- upon the petition presented as aforesaid, until any 
qUiry ’ enquiry so directed to be made shall have been finally 

concluded. 

51. Upon any petition under this Act being presented to the High 

s k £. Court, it shall he lawful for the said Court to postpone 

^Suitmay be direct raa ki n g any order upon such petition, until the right 

of the petitioner shall have been declared in a suit 
duly instituted for that purpose. 

52. Evory order made or purporting to he made under this Act by 
Indemnity to per- the High Court shall be a complete indemnity to all 

sons obeying orders persons whatsoever for any act done pursuant there- 
under Act. . an( ] jf, shall not be necessary for such persons to 

enquire concerning the propriety of such order, or whether the High Court 
has jurisdiction to make the same. 

53. Any older made by the Piigh Court under this Act shall have the 
Execution and same effect, and be executed in the same manner, as a 

decree. 

54. This Act may be cited as “ The Indian Trustee 
Act, 18G6. " 


effect of orders. 


Short title. 
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THE 


TRUSTEES’ AND MORTGAGE E S’ POWERS 

ACT. 


ACT XXVin OF 186(5. 

JllSCKIVKl) TH K G.-G.’s ASSENI ON THU ‘24TH OcTOlfEK 18()() 

• 

An Act to (five Trustees, Moriqaqces, and othc%s, m eases to which bUujlisk 
Lau is applicable, ccitain powers now commonly inserted in Settle- 
ments, Moriqaqcs, and Wills , and to amend the Lau of property, and 
relieve Tuts lees. 

.Whereas it is expedient that, in cases to which English law is 
I’rcimblc applicable, certain powers and provisions usually insoit- 

ed in settlements, nioitgages, w ills, and other instru- 
ments, should he made incident to the estates ol the persons intei estod 
so as to dispense with the necessity ol inserting the same in tcims m cveiy 
such instrument, and that in such cases trustees should he relieved , It is 
enacted as follows . — 


(Note). 

/. — “ Estates of the persons interested . 99 

Estates in English Law— Their creation— “ Words of Limitation ” necessary for 
their creation. 

See S. 2 of the Indian Tiustee Act (XWIT of 18GG). A 

Interpolation- 1. In the eonsi l net ion of this Act, unless there 

he something repugnant in the subject or context, — 

“ Immoveable property ” shall include land 1 , any benefit to arise 
out of land 2 , and things attached to the earth oi permanently fastened 
to anything which is attached to the earth . 

11 Mortgage ” shall he taken to include every instrument by virtue 
whereof immoveable property is in any manner conveyed, pledged, or 
charged as secuiity for the repayment of money or money’s worth lent, 
and to be reconveyed or roloased on satisfaction ol the debt 4 . 

“ Mortgagor” shall he taken to include every peison 5 by whom any 
such conveyance 6 , pledge, or charge 7 as aforesaid shall be made : 
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“ Mortgagee ” shall be taken to include every person to whom or in 
whose favour any such conveyance, pledge, or charge as aforesaid is made 
or transferred 8 : and 

11 High Court ” means any Court established or to be established 
under Statute 24 and 25 Vic., cap. 104, and includes the Chief Court of the 
Panjab. 


(Notes). 

1 . — ** Immoveable property. . . . land 

N. B. — See notes on S. 2 of the Indian Trustoc Act (XXVII of 1866). 

(3) Definition of immoveable property. 

The definition of—, givon in the section is taken ftom the Genorsl Clauses Act, 
S. 3(ActXofJh97). ' B 

(2) Land— Significance of the word— English Law. 

(a) The popular bense of the word “ land ” is not so extensive as its legal mean- 

ing, which includes not only the mere surface soil, but all above and 
below it. Goodeve K 1\ p. 9 (4th Ed.) , C 

(b) By the grant of the land or ground itself all that is mpui y as, houses, 

trees, and the like, is granted ; and also all that is infra , as, mines, 
earth, clay, quarries, and the like. Shep. T. 90. D 

(c) A structure on the land, as a house, or trees growing out of it, are legally 

included under the torm “land,” and so is everything lying beneath 
its surface, as ores, fossils, mines, etc. Allaway v. and 

N. 307 ; A . G. v. Tomhne , 5 Ch. D. 750. E 

(d) ( 1 ) Where land is covered by water and where the owner of the land makes 

a grant thereof to another, the grant cannot pass a right to the 
water, for “ thero is no property m water.” 2. Bl. 18. F 

(n) ” Water is a moveable wandering thing, and must of necessity continue 
common by the law of nature, so that one can only have a temporary 
transient usufructuary property therein , wherefore, if a body of water 
runs out of one’s pond into another man’s, he has no right to reclaim 
it, but the land which that water covers is permanent, fixed, and im- 
moveable, and, ihcrefoic, in this he may have a certain substantial 
property of which the law will take notice and not of the other. 2 Bl. 
18. See, also, Co. Litt. 4 a and 4 6. 0 

(e) But a grant of the land carries with it all rights in respect of the use of the 

water, subject to such rights, if any, as are vested in third persons. 
While a grant of water, without tho land covered by it, passes aright 
of fishery only. * 4 Cruise Dig , p. 268. H 

(3) Extensive meaning of the word “ land” sometimes cut down by context. 

(a) Where “ land” is spoken of in plain contradistinction to houses, it will not 
be taken to comprise other things. So, mines lying under a piece of land 
may be excepted out of a conveyance of such “ land.” Shep.T.94. I 
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/.— " Immoveable properly.. .land (Concluded). 

(6) On the other hand, under a gift or grant of a “ house,” or, of a “ messuage,” 
land commonly occupied with it will not pass unless immediately 
annexed to and enjoyed with the house, as outbuildings, orchard, gard- 
en, and curtilage (or courtyard). (Ibtd.) J 

(4) Purchase of land by Railway Companies— what passes under the purchase. 

Where a Railway Company purchases la r id under the Railways Clauses Consol- 
idation Act, the Company is rot entitled to the minerals unless ex- 
pressly purchased, and minerals are deemed to be excepted out of the 

• conveyance unless expressly named and conveyed. 8 and 9 Vic.O. 20, 

S, 77. K 

(5) Significance of the word “ land ” under statutes. 

(a) Under Conveyancing and law of Property Act 1881. 

Under—, unloss a contrary intention appeals, the woid “land ” includes land 
of any tenure, and tenements and hereditaments, corporeal or incor- 
poreal, and houses and other buildings. 44 and 45 Vic, C. 41, S. 2. L 

( b ) UNDER ACTS PASSED AFTER THE YEAR 1850. 

In every act passed after the year 1850, the expression “ land ” shall, unless 
the contrary intention appears, include messuages, tenements, and 
hereditaments, houses and buildings, of any tenure. Interpretation 
Act 62 & 53 Vic. C. G3, S. 3. M 

2.— “Any benefit to arise out of land. 99 

(1) Scope of the expression “ land ” under English Law. 

Under the English Law, the expression “ land ** includes all that would be 
“ real property” and possibly many things which are m the nature 
of benefits or rights arising out of land, such rights being termed 
“ incorporeal rights ”, 13 B.L.R. 254 (P. C.) N 

(2) Toda glras hak , included in the conception of immoveable property. 

Toda giras hak, which is a right io receive an annual payment, and which 
attaches to the inamdar into whose hands the village may pass, is an 
interest in immoveable property and as such it is a benefit which arises 
out of land. 8 M.I.A. 1 , 23 A. 209 . N. W. P. H. C. R. (1807) 03 
(F.B.) 0 

( 3 ) Haq l-chaharum, an incident attaching to land. 

Similarly—, or liability to pay customary dues is an incident attaching to land 
and where the land is alienated, it can be enforced against the vendee 
unless it is limited to right available only as against the vendor. 13 
B.L.R. 254 (P.C.). P 

(4) Allowances charged on immoveable property. 

Annual— , are included within the definition of immoveable property.28 B. 22. Q 

(5) Hereditary offices— Hindu Law. 

Under the Hindu Law, hereditary offices Src considered to be immoveable 
property. 9 B.H.C.R 99 ; 13 B.L.R 254 (P.C.). R 

(G) Interest of “ widow” in immoveable property— Hindu Law. 

Under the Hindu law, the life interest of a Hindu widow in the income of her 
husband’s immoveable property is construed as immoveable. 23 B, l.g 
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2. — “ Any benefit to arise out of land 99 — (Continued), 

(7) Mat , a benefit arising out of land. 

(а) A hat is — and as such it is included in the notion of immoveable property. 

22 C. 752. T 

(б) So, a lease of a hat must be made as provided m S. 107 of ihe Transfer of 

Property Act (IV of 1882). (Ibid t ) U 

(S) Other examples of benefits, construed as immoveable property. 

Rights of common, rights of way, and other profits m alieno solo , rents, pen- 
sions, and annuities secured upon land would fall within Che term 
“immoveable property.” Gour’s Tr. Pro. Act, p. 37, Yol. I. V 

(0) Claim to maintenance, if included in the notion of Immoveable property. 

A claim to maintenance, if charged on the family property of the person 
against whom it is claimed, is a species of property 21 ]». 387. W 

(10) Debt secured by a mortgage of immoveable property — Nature of — Divergent 
views of High Courts. 

(a) Bombay High Court. 

In cases decided under the Code of Civil Procedure (Act XIV of 1882), a debt 
seemed by 3 mortgage of immoveable property h*s been regarded as 
moveable property, because it is a “ debt not secured by a negotiable 
instrument ’ within the meaning of S. 2G8 of the Code. 10 B. 414 ; 
1913. 121 . 21 B. 22G ; 4 Born. L R. 18 (S C.) ; 26 B. 305 , 9 B 64. X 

(b) Calcutta Htgh Court. 

( 1 ) In one case the High Court observed thus : — “A mortgage is not a mere 
debt, it represents a substantial interest in the moitgaged property 
7 '13., the right of selling it under certain conditions in realization of 
the debt”. In this case, it was held that such a debt fell into the 
category of immoveable property. 9 C. 511. Y 

(n) But the High Court held contra in the following subsequent cases * — 12 C 
546 , 20 C. 895 , 23 C. 150 , 5 C,W.N. ccvm ; G C. W. N. 5, Z 

(c) Madras High Court. 

The view of the Madras High Court is similar to the earlier view taken by the 
Calcutta High Court. Their Lordships of the Madras High Court 
observed “regarded as a debt, it is undoubtedly moveable property, 
but seeing that a debt is made a charge on land, wo cannot say that 
it is not a benefit to arise out of land ” within the moaniug of the 
General Clauses Act (X of 1897), and we are constrained to hold that 
it is immoveable property. 9 M. 5. following 9 0. 511; 6 N.W.P. 
ll.C.R. 129 ; 1 A. 348 , 9. B.H. C. R. 64 , 10 M. 1C9. A 


N.B. — But see 18 M, 437. 

(d) Allahabad High Court. 

View similar to that of the Calcutta High Court taken in the later oases pre- 
vails in Allahabad That is, a debt secured by a mortgage of immove- 
able property, has been held to be, in its nature, a moveable property. 
13 A. 89 ; 15 A, 134. B 
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2.— “Any benefit to arise out of tand “—(Continued). 

11) Mortgage decree, if included in the conception of immoveable property. 

(а) A mortgage decree is not included m the term “ liiimoveablp property.” 

9 A. 108 (F.B.). C 

(б) So, it was held that, since a mortgage decree does not m ihelf purport or 

operate to create any right, title nr interest, in immoveable property 
an assignment thereof by one person to another nood not be register- 
ed under the Registration Act. 13 A. 89 ; ‘23 C. 450, dissenting from 
1 B. 2G7. D 

(12) Mortgaged property— Equity of redemption, if construed as immoveable 
property. 

(n) Equity of redemption, nature of — English Law. 

(i) At Common Law, a mortgagor was bound to repay the mortgage money to 
the mortgagee on the appointed daj mentioned in the instrument of 
mortgage. Under the Common Liyv the inoi tgagor had no legal right 
to redeem except upon payment on the day named in the “ proviso for 
redemption,” and if default was made in payment on that day, the 
estate was considered to belong to the mortgagee absolutely. Sec 
Ooodeve pp. 19G, 197, 200 and 201 (1897). E 

(h) This stringent rule of the Common Law was mitigated by equity, for 

xvas considered that the enforcement of such a rule worked a serious 
hardship on the mortgagor, because equity saul that the mortgagee 
had possession of the mortgaged pioperty, merelj as a security for the 
money lent and for nothing more. So, since the time of James I in 
England, the rule was established that, although the mortgagor makes 
default in payment of the money advanced to him on the appointed 
day mentioned in the proviso for icdeniption, he has a right to pay 
the money to his creditor (mortgagee), pmvided he comes within a 
leawnable time after default is made ” This right of the mortgagor, is 
called “ the equity of redemption,” because it wan only through the 
instrumentality of equity, that he had got the right. See pp. 201 and 
202, Ooodevc’s R.P (1897) 

(6) Equity of redemption is immovf.au le propfrtv. F 

(i) The “equity of redemption ” in mortgaged property is considered as im- 

movoablo property, Cfisbonie v. Scarfc , 1 Atk. 003 

(u) An “ equity of redemption ” has always been considered as an estate in 
the land, for it may bo devised, granted or entailed with remainders, 
and such cutail and remainders max be barred by fine and recovery, 
and therefore cannot bo considered as a mere right only , but such an 
estate whereof there ma) be a “seisin.” The person, therefore 
entitled to the “ equity of redemption ” is considered as the owner of 
the land. Per Hardivick L.C. m Casbome v. Scmfe , 1 Atk. G03 ; see, 
also, 18 B 730 , 21 B 220, 22 0. .334 ; 18 C. 161 (P.C.) ; 1 A. 240 ; 8 A. 
705 , 1 M. 203 ; 8 M. 246. G 

(N. BA— But see 3 A. 682 ; 4 A. 196 ; 6 B. 4C& ; A W.N. (1885) 155. ' 

(13) The following have been held to be included in the conception of immoveable 
property. 

(а) A claim to an easement. 24 W.R. 300, 

(б) A right of ferry. 13 M. 54. » 
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2.—" Any benefit to arise\>ut of land "—(Concluded). 

(c) A right of fishery, 3 0. 276 , 20 C, 44C ; 24 C. 449. 

(d) A right to open a water-course. 4 W.R. 107. 

(e) A right to hold land rent-free. 11 B.H C.R. 1 ; 3 A, 40. 

(/) A right for mahkana . 5 0. 921 , 9 A. 591. 

(g) A right to possession and management of saranjani. 15 B. 247. H to J 

(14) The following have been excluded from the category of immoveable 
property. 

(a) a right to customary dues of an hereditary office. 22 M. 351. 

(b) a right of a purcha^or to have lands registered in his name. 19 B. 43. K 

3. — "Things attached . . . . anything which is attached to the earth . " 

(1) Meaning of the expression ‘‘attached to the earth/' 

• The expression — , means 

(ft) rooted in the oarth, a* in the case of trees and shrubs ; 

(b) imbedded m the earth, as m the case of walls or buildings; and 

(<p attached to what is so imbodded for the permanent beneficial enjoyment 
of that to which it is attached. Sec S. S of Act IV of 1882. L 

(2) General rule in respect of things attached to the earth. 

As a rule, what is affixed to the soil, becomos, in the contemplation of law 
a part of it, and is subjected to the same rights of property as the soil 
itself. Hour’s Transfer of Property Act Vol I, p. 42. M 

(3) Trees and shrubs, if immoveable property. 

(a) As trees and shrubs are rooted in the earth, they are considered to be attach- 
ed thereto, and so long as they arc so attached, they are construed 
as immoveable property and form part of the soil to which they are 
affixed. 23 A. 291 (F.B.), 23 A. 126 , 13 M. 15. N 

(L) But they lose their character immediately on severance. Re Analie , 30 
Ch. T>. 485 , Re . Llewelltn , 37 Ch. I>. 324. 0 

(c) So long as such trees and shrubs aic not cut, they are prima facie to be 

takou as passing with the land on which they are grown. 2 N.W.P.H 
C R. 251. P 

(d) So, whe^o a cortain house (with its compound) was sold it was held that 

the conveyance comprised the trees growing in the compound at the 
time, unless they were expressly excoptod. (Ibid.) 24 A. 294. PI 

(’) Where a mutwalh of a shrine planted fruit trees on land, which admittedly ' 
belonged to the tribe, and where a creditor of the mutwalli having 
obtained a money decree against him sought to attach the trees in 
execution thereof it was held that, (i) although the predeoessor of the 
judginont-dcbtor planted the trees while acting as mutwalh , he could 
not acquire any property m the trees in so doing apart from the land 
(u) that, although the mutwalh who originally planted the grove, and 
his successors might have derived some benefit by taking the fruits 
of the trees, they could not acquire any right of ownership in the 
trees d s against the shrine and (lii) that consequently, such trees, 
until the contrary is established, belonged to the shrine to which the 
land belonged. 16 B, 547. Q 
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J - “ Things attached — anything which is attached to the earth** 

— (Continued,) 

(f) Similarly where a tenant plants trees on his holding, he cannot acquire any 
right to sell or otherwise dispose of them at any rate bcydhd the term 
of his own tenancy. 10 A, 159 , 21 A. 297 , 23 A. 211 , 22 C. 742, R 

(<7) Where a tenant holding land for a term only hypothecates trees standing 
thereon , the benefit of the hypothecation would enure to the encum- 
brancer only for the term of the tenancy and would cease to be enforce- 
able with the cessation of the tenancy and tenant’s ejectment. 3 A. 567 
• 2 A. 896 ; I N. W. P. H. C. R. 213. S 

(4) Things attached to the earth— Conveyance, effect of. 

(a) TrcoB and shrubs being attached to the soil pass by a conveyance without 

any express mention. Willis, P. P. (15th Ed.) 133. T 

(b) But, if under the conveyance they are reserved and excepted, the law con- 

siders them to have been severed froifi the soil on which they grow, 
and they would then cease to be immoveable property. Uarla1cenden*s 
case, 4 Rep. 63 (b). U 

(c) Where, under a yaddasl , a grant was made to A “to cut and enjoy the trees, 

etc., and the grass, korai, green nuts, from this day till the close of 
Pasli 1304,” itewas held that what was granted was not a mere lease of 
existing things but also, of what might grow on the ground within the 
penod named, that is, of an interest in immoveable property, inasmuch 
as it was contemplated that the vendee should derive a benefit from 
the further growth of the thing sold, from furthci vegetation and from 
the nutriment to bo afforded by the land. Marshall v. Green l C. P. 

. C. 35. Y 

(d) Where a document creates a right of use over growing trees for a term of 

yoars, it was held that the cficct of the document was to create an in- 
terest in land, and not only in the forest produce which it purports to 
lease. 12 M. 203. (F.B.). W 

(5) 11 Emblements ” under English Law, if things attached to the earth. 

(n) Emblements, what are. 

The term “ emblements ” is used to designate the giowing crops cultivated by 
the labor, and at the cost of the tenant m possession, which arc treat- 
ed m law for many purposes as moveable chattels, and as thcpcisonal 
property of the tenant, because his intention in cultivating than is to 
increase his personal ostato rather than to benefit fho heir or successor 
to the land. Leake Us. and Prof. p. 44. X 

(6) What are included in emblements. 

(i) The class of things thus designated includes the annual crops of corn and 
grain, hemp and flax, hops, potatoes, turnips and the like, clover and 
artificial grasses. (Ibid.) 

(n) Emblements or the annual crops comprise not only corn and gram sown, 
but also roots planted and other annual artificial products of the land. 
Uowlattam v. Gulabchand , (1885) B.P.J, 151. Y ft Z 
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— (Continued). 

(c) Things kxclldkd. 

(i) f Tho expression doc*' not include growing grass which is the natural and per- 
manent produce of the Jaud renewed from time to time without culti- 
vation. Co. Litt 55b , Evans v. Robc/ts, 5 B. and C. 832. A 

(u) Nor docs it include timber oi other trees, whether mature or immature , 
the growing fruit of tices and the growing crops of apples and pears 
are also excluded from the term (Ib'id.) And see, Rodivill v. Phillips , 
9 M and W. 505. , B 

(in) Tho expression does not comprise fiuit tiees, such as panmala and figs, 
which pass with the lard. Doirlatiaw \. ( Mttbchand , (1885) B.P.J. 
151. C 

(d) SlGNll U INCH OF Til t: TJUt M AS UhKlI IN HAW. 

The tot in, as used m law, moans onlv the present annual crop and not the 
future crops of cultivated products which bear annual et ops for several 
successive years, as of clo\cr and atlifici.il grasses Craves v. Weld, 5 

13 and Ad. 119. D 

(e) FjMuljimmnts, nathui. of— Its dksouution - Ruvsonk. 

(i) “ Kniblcmcnts ” or growing ciops unlike growing trees and other permanent 
giowths, devolve on the peisonal representatives, and noton the hn» 
of a deceased owner of the mhe.iiam c who dies befoic they are reaped. 
( rood eve p 2*3 (1897). E 

(n) The l cason foi the emblements de\olvmg on the demise of the owner to 
his personal representatives is that they ate mainly the icsult of the 
expenditure of the ownei’s peisonal estate. Coojtei v. Wool fit, 2 11. 
A N. 12G. F 

(in) Tho pi inciple is that the tenant should be encouraged to cultivate, by 
being sure of leoeiving the fi uits of his laboi . Tho tenant is entitled 
to such products only as grow by the industry and manuranco of man 
and to one crop only of those pioducts , and the crop must bo of a 
species which oidinaiilv Lcpays the labor by which it is produced 
within the >eai in which that labour is bestowed. Graves v. Weld, 
5 B. and \d 117. G 

(n) Whcie a tenant foi life sows the land, but dies bcfoie haivcst, his exccu- 
tois have a right to the crop as a return to the tenant for his outlay, 
(loodove p 40 (1897). H 

(7) FmhlK'viknts, mit iaimoveaiiIjE piioruirv. 

(i) r l he products known as “omblemcnts” arc not considered as fart of 
immoveable proputy. Giaoes v Wt Id, 5 B. and Ad. 105. I 

(n) But, ou the oihoi hand they belong to the tenant who has grown them, 
and which lie is allowed to gather and take away even on ejectment. 

14 C IMj R. 89 following Evans v. Robeits , 29 R. R. 421. J 

(5) Sale of crops trees, in a growing state -Nature of interest conveyed. 

(a) In a sale of crops or trees or other things existing in a growing state m the 
land, the question whether tho interest conveyed to the vendee is or is 
not an mtcicst m land depends upon the nature of tho agreement 
between the parties and the lights which such an agreement may give. 
bnnth v. Samian , 9 B. and C. 561. ]( 
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(Continued). 

(6) The bole tost in such cases is that of intention which should bo gathered 
from the terms of the conveyance. Mat shall v. Urden, L. R. 1 
C .P.D. 35 (44). L 

(c) Where the vendee is not to derive any benefit from the soil, but is only to 

remove, as soon as possible, so much timber as happened to be affixed 
to the land at the time of the conveyance, it cannot be said that 
the intontion of tho parties to the contract was to convey any interest 
m tho land to the vondee. Gour, p. 45 (1904) Vol. 1. M 

• 

(d) But whore the subject of the conveyance is a young plantation of some 

rapidly-growing timber which was not to be cut down until it had 
become substantially changed and derived benefit from tho land, it was 
held that the intention of the parties to tho conveyance was to vest in 
the vondeo an interest in the immovoabic property, Marshall v. 
Green , L.R. 1 O.P.D. 35. # N 

(7) If things imbedded in the earth are things attached thereto, and as such im- 
moveable property 

It is a woll-known legal maxim that “ all that is built, on the soil follows, or 
belongs to, iho soil.” So houses and other erections on the land be- 
long to the owner of the land on which they arc built. See Klwes v. 
Mawc , 2 Sm. L C. 7th (Ed.) 185, 3 East. 38. 0 

(8) Erections put up on land by trespasser— To whom such erections belong. 

(а) A ME LIE TRESPASSER I 

If the person putting up the elections is a meic trespasser, then they will be 
considered to ba accretions to the land. Gour, p. 15 (Vol. 1). P 

(б) Innocent trespasser . 

But, whore a trepasser builds innocently, or under ti.c belief that the owner 
would compensate him for it, although tho owner is entitled to the 
improvements on the land (they being things imbedded in the eatth), 
the person who made the improvements is entitled to get compensation 
from the owner. See S. 51 of Act IV of 1882. Q 

(9) Machinery, planted in the earth, if immoveable property. 

Besides the erections imbedded id the earth, other fixtures such as machinery, 
and tho buildings accessory thereto, are also to he considered as 
immoveable property. Pet Lot d Fillet aid in Wake v. Hall, 8 A.G, 
195. R 

(10) Trade fixtures, nature of— Whether they are immoveable property or not. 

(a) Fixtures, definition of. 

(i) Tho term “fixtures” has the peculiar meaning of personal chattels which 
have been annexed to the freehold, but which arc removable at the 
will of the person who has annexed them.. Hallen v. Bender , 1 C.M. 
and R. 276. 8 

. (li) Anything annexed or affixed to any building (and not merely laid upon or 
brought into contact with the building) was, under the Common Law 
in England, treated as an addition to the property of tho owner of 
the inheritance in the soil and was termed a“fixtuie.” Goodeve 
p. 24 (1897). I 
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Things attached anything which Is attached to the earth 99 

— ( Continued). 

(6) General Rule. 

(i) '(The general rule in respect of buildings and trade fixturos is that, whatever 
has boon annexed to the land for the purpose of its better enjoyment, 
the intention must clearly bo presumed to be to annex the erections to 
tho property in the land, Walce v. Hall , 8 A.C. 195. U 

(n) But, where the nature of the annexation is such as to show that tho inten- 
tion was to annex them only temporarily, then they may be detached 
and removed from tho corpus. Wake v. Hall , 7 Q.B.I). 295. Y 

(in) With rcgai d to the permanent lixturcs tho law is that they must be deem- 
ed to be added to the principal from which they may not bo removed. 
Buckland v. Butterfield , 2 J3rod. and Bing. 54. W 

(c) Exceptions. 

(i) The Increasing cost and importance of tiade fixtures have led to the in- 
corp jration of several exceptions to this general rule. So where a lease 
of a certain land was mado to A, for a certain number of yeaisand he 
makes on the land a furnace fixed with mortar for his advantage, it 
was held that he was entitled to remove them after the expiration of 
the lease. (Year Book. 20, Hon VII. 1‘5, A and B, Poole’s Case Salk 
368). X 

(li) Similarly a dyor who makes his vats or vessels, has been held to bo entitled 
to remove them. (Ibid.) Y 

N.B. — But, if cither allowcs them to bo fixed to the earth after the term, then 
they belong to the lessor. (Ibid.) 

(m) Where a fire engine is erected to work a colliery, or a C)der mill to make 
cyder, it was held that tho machineries were accessories to tho carrying 
on of the tra^e. Lawson v. Lawson , 3 Atk. 13 , Lord Dudley v. Lord 
Waul Ambler , 11‘3. • Y1 

(i\) Matters of ornament, as ornamental marble chimney-pieces, pier glasses, 
hangings, wainscot fixed only by scicws, have been considered to be 
chattels of a personal nature and a& such to belong to tho outgoing 
tcoant. Beck v. Rebow, 1 J\ Wms. 94 , Exparte Qumcey , 1 Atk. 477. Z 

(v) Gardeners and nursen men erecting grccn-houses or hot-houses have been 
held to be entitled to disanucx the structures. Penetonv , Robert , 2 
East 88. g 

(11) Whether things attached to imbedded things can be said to be ‘ attached to 
earth. ’ 

(a) When sigh things >ark not immoveable property Examples. 

(i) Such things if not attached for the permanent beneficial enjoyment of that 
to which they are annexed are excluded from the category of immove- 
able property, Gour p. 47 (Vol. i), 1904. 

(h) Window blinds. Amos and V. HO, 326, 371, Wood L and T. (16th Ed.) 670. 

(m) Window sashes. Rtor v. Hedges , 2 East (P.C.) 590. 

(iv) Shutters, fastenings, hangings, tapestiy and pier glasses, whether nailed 
or not. Buckland v. Butterfield, 22 R. R, 649. 
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— “ Things attached. anything which Is attached to the earth ” — 

{ Concluded ). 

(v) Bods fastened to the walls or ceilings. Ex- parte Quinary , 1 AtU 477. 

(vi) Fixed tables, wate --tubes, cup-boards, bock cases screwed to the walls. 

Rex v. St. Dunstan , 4 13. and C. G8G. 

(vii) Clock-cases, iron ovens, grates, ranges and stoves, although fixed in brick 

work, iron back to chimneys. ITaivcy v. Harvey, 2 Stra. 1141. 

(viu) Things placed in juxtaposition to each other, cannot be said to be “attach- 
# ed to earth,’* (e.q ) a gn nary erected on straddles is not “attached 

to land.” Wiltshcai v. Cothell, 1 E. and 1* G74. 

(6) When such things are immoveable froferty. 

(i) They are considered to bo immoveable property when they arc permanently 
attached to houses and arc necessary for their permanent beneficial 
enjoyment, Gour p. 47 (Vol. Ij, 1904. 

(n) Doors, windows, shutters of a building, wl?en permanently attached thereto. 
11 C. 164 ; 13 M. 518 ; 14 M. 4G7. B ft C 

4 "Mortgage shall debt . 99 

Mortgage, definition of. 

See S. 58 of Act IV of 1882. D 

5 Mortgagor person . 99 

Mortgagor, definition of. 

See S. 58 of Act IV of 1882. E 

6.—" Conveyance. 99 

Conveyance, definition of— Various forms of conveyance under English Law- 
Formalities requisite for such conveyance— What passes under such convey- 
ance. 

See notos on S. 2 of the Indian Trustee Act (XXVII of 18GG), F 

7 .—“ Charge. 99 

(1) Charge, definition of. 

See S. 100 of Act IV of 1882. Q 

(2) Charge distinguished from mortgage. 

(a) A mortgage imports the transfer of an interest in immovcablo property, 
while a charge holder has not such an interest. He is entitled to have 
his claim satisfied out of particular property but that property is not 
transferred to him. It is onlj in virtue of the decree for sale that an 
interest passes to the person entitled. Sancred v. Delagoa Bay Co., 
23 Q.B.D. 239. Burlmson v, Hall , 12 Q.B.I). 350 ; 13 B. 100 ; 13 A. 
28. H 

(5) A mortgage is created only by act of parties while a charge may be created 
either by act of parties or operation of law. See Ss. 58 and 100 of Act 
IV of 1882. I 

(c) A charge should be enforced within 3 years, but the period for enforcing 
a mortgage is 12 years. Seo p. 325 of Act IV of 1882 (Shepperd and 
Brown's Commentaries). j 
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8 t — * * Mortgagee . . . . transferred . 99 
Mortgage, definition of. 

• See S. 58 of Act IV of 1882. K 

Powers of Trustees for Sale , tfc., and Trustees of renewable Leaseholds, 

2. In all cases where, by any will, deed, or other instrument of settle- 
rnent, it is expressly declared that trustees or other 

ed to sell may soil persons therein named or indicated shall have a power 

in lots, and either 0 f sale 1 , either generally or in any particular o event, 
by public auction or . ,, . , „ , , . 

private contract. over any immoveable property named or referred to in, 

or from time to time subject to the uses or trusts of, 
such will, deed, or other instrument, it shall be lawful for such trustees 
or other persons, whether such property be vested in them or not, to ex- 
ercise such power of sale by* selling such property either together or in 
lots, and either by public auction or private contract, and either at one 
time or at several times 2 . 

(Notes) . 

/. — •* It is expressly. . .power of sale.” 

Trustees for sale— Their disabilities. 

See notes on Ss. 4, 52 and 53 of the Indian Trusts Act (II of 1882). L 

" By selling such times,” 

Sale of truBt property in lots— Trustee’s power in respect of. 

See notes on S. 37 of tho Indian Trusts Act (II of 1882). M 

3. ft shall ho lawful for the persons making any such sale to insert 
any such special or other stipulations, 1 either as to title 
or evidence of title, or otherwise, in any conditions of 
sale, or contract for sale, as they shall think fit; and also 
to buy in the property or any part thereof at any sale by 

auction, and to rescind or vary any contract for sale and to re-sell the pro- 
perty which shall be so bought in, or as to which the contract shall be so 
rescinded, without being responsible for any loss which may be occasioned 
thereby 2 . 

and no purchaser under any such sale shall be bound to enquire whe- 
ther the persons making the same may or may not have in contemplation 
any particular re-investment of the purchase-money in the purchase of any 
• other property or otherwise/ 

(Notes). 

I.— “It shall he* •..stipulations, ” 

Power of trustees to sell under special conditions. 

Bee notes on S. 38 of the Indian Trusts Aot (II of 1882). 


Sale may be made 
under special condi- 
tions, and trustees 
may buy in, &c. 


N 
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2>— "Also to buy /a. . . ‘occasioned thereby. ” 

Power of trustee* to buy in and re-sell. 

See notes on S. 38 of the Indian Trusts Aet (II of 1882.) 0 


Trustees exercib- 
ing power of sale, Ac, 
empowered to con- 
vey. 


4. For the purpose of completing any such sale as 
aforesaid, the persons empowered to sell as aforesaid 
shall have full power to convey or otherwise dispose 
of the property in question in such manner as may be 
necessary. 1 


(Notes). 


“ For the necessary. 99 

■ 

Trustees for s&le—Power to convey. • 

See S. 39 of the Indian Trusts Act (II of 1882), and notes thereunder P 


Money arising 
from sales to bo laid 
out in manner indi- 
cated in will, Ac. 


5. The money so received upon any such sale 
as aforesaid shall belaid out in the manner indicated 
in that behalf in the will, deed, or instrument contain- 
ing the power of sale ; 


and, until the money to be received upon any sale as aforesaid shall 
be so disposed of, the same shall be invested at inter 
money to^^mvest- estin Government securities 1 for the benefit of such 
ed in Government persons as would be entitled to the benefit of the 
money, and the interest and profits thereof, in case 
such money wore then actually laid out as aforesaid : 

Provided that, if the will, deed, or instrument shall contain no such 
indication, the persons empowered to sell as aforesaid shall invest the money 
so received upon any such sale in their names upon Government securi- 
ties in India, and the interest of such securities shall be paid and applied 
to such person or persons for such purposes and in such manner as the 
rents and profits of the property sold as aforesaid, would have been pay- 
able or applicable in case such sale had not been made. 


(Notes). 

“ The same. ..securities 

(1) Investment of trust monies — Securities for such investment. • 

See S. 20 of the Indin Trusts Act (II of 1882) and notes thereto. Q 

(2) Power of trustees to vary investments. 

See S. 40 of the Indian;Trusts Act (II of 1882) and notes thereto. R 
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Powers of Mortgagee, 

6 . Where any principal-money is secured or charged by deed on any 

t immoveable property, 1 or on any interest 2 therein, 

Powers incident ,, , . . , „ , .. 

to mortgages. the person to whom such money shall for the time 

being be payable, his executors, administrators, and 
assigns, shall, at any time after the expiration of one year from the time 
when such principal-money shall have become payable, according to the 
terms of the deed, or after any interest on such principal money shajl have 
been in arrearfor six months, or after any omission to pay any premium on 
any insurance which by the terms of the deed ought to be paid by the person 
entitled to the property subject to the charge, have the following powers 
to tli & same extent (but no more) as if they had been in terms conferred by 
the person creating the charge, namely - 


1st, a power to sell, or concur with any other person in selling, the 
whole or any part of the property by public auction or private contract 
subject to any reasonable conditions he may think fit to make and to res- 
cind or vary contracts for sale, or buy in and resell the property, from 
time to time, in like manner : 

2nd , a power to appoint or obtain the appointment of a receiver of the 
rents and profits of the whole or any part of the property in manner herein- 
after mentioned. 

(Notes). 

1.— “Where any — property 

(1) Charge, what is. 

See notes on S. 1 , supra . g 

(2) Distinction between charge and mortgage. 

Bee notes on S. 1, supia. X 


2.— “Interest. 99 

“Interest” synonymous with “ estate” under English Law— Various “estates” 
under English Law— How they are created— Nature of such estates— How 
such estates are conveyed. 

See notes on 8. 2 of tho Indian Trustee Aot (XXVII of 1866). U 

7. Receipts for purchdse-money given by the person or persons 
Receipts for pur- exercising the power of sale hereby conferred shall be 
chase-money suffi- sufficient discharges to the purchasers, who shall not 
be bound to see to the application of such purchase- 
money. 
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(Motes). 

General. 

Section analogous to S. 42 of the Indian Trusts Act. • 

See S. 42 of Act II of 1882. Y 

/.— M Receipts — discharges . 99 

See notes on S. 42 of the Indian Truslb Act (II of 1882). W 

8 . No such sale as last aforesaid shall be made until after six months’ 

Notip© to be given no ^ ce m writing given to the person or one of the 
before sale ;\ x '• ■ persons entitled to the property subject to the charge 

' . or affixed on some conspicuous part of such property ; 

» 

but, when a sale has boon effected in professed excicise of the powers 
hereby conferred, the title^of the purchaser shall not 
but purchaser re- be liable to be impeached on the ground that no case 
as to circumstances had arisen to authorize the exorcise of such power, 

Qf sale - or that no such notice as aforesaid had been given , 

but any person damnified by any such unauthorized 
exercise of such power shall have his remedy in damages against the person 
or persons soiling. 

9. The money arising by any sale effected as aforesaid shall be 
Applic ation of pur- applied by the person receiving the same as fol- 

chase-monoy. lows:-- 

first, in payment of all the expenses incident to the sale or incurred in 
any attempted sale ; 

secondly, in discharge of all interest and costs then due in respect 
of the charge in consequence whereof the sale was made , and 

thirdly, in discharge of all the principal-moneys then due in respect 
of such charge ; 

and the residue of such money shall be paid to the person entitled to 
the property subject to the charge, his executors, administratois, or assigns, 
as the case may be. 

10. The person exercising the power of sale hereby conferred shall 

have power by deed to convey or assign to and vest in 
Conveyance to pur- j.j ie p Urc h aser the property sold, for all the estate and 
interest therein 1 which the person who created the 
charge had power to dispose of : — • 

Provided that nothing herein contained shall be construed to autho- 
rize the mortgagee of a term of years to sell and convey the fee simple of 
the property comprised therein in cases where the mortgagor could have 
disposed of such fee simple at the date of the mortgage 2 , 
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(Nates). 


/.—“For all the estate and Interest therein 
Estates’ 1 "under English Law— Their creation -Nature of such estates. 

See notes on S. 2 of the Indian Trustco Act (XXVII of 186G). X 

2 .—“ Convey the fee simple — mortgage 

Estates in “ fee simple” under English Law—' “ Words of limitation” necessary for 
their creation : How they are conveyed, 

See notes on S. 2 of the Indian Trustee Act (XXVII of 18GG). L, Y 

11. At any time after the power of sale hereby confern^Kslioll 

^ # . become oxerciseable, the person entitled totpxcrcise the 

Owner of charge \ 

may -call for title- same shall be entitled to demand and recover from 

Sof legaleSi thc l ,el ' son entitlod to tlle > ,r0 l ievty . sub j 0ct to the 

charge, all the deeds and documents in his possession 
or power relating to the same property, or to the title thereto, which he 
would have been entitled to demand and recover if the same property had 
been conveyed, appointed, or so ordered to and wore then vested in him 
for all the estate and interest which the person creating the charge had 
power to dispose of ; 


and whore the legal estate shall bo outstanding in a trustee, the per- 
son entitled to a charge created by a person equitably entitled, or any 
purchaser from such person, shall be entitled to call for a conveyance of 
the legal estate to the same extent as the poison creating the charge could 
have called for such a conveyance if the charge had not been made. 

(Notes) 

/.- “Ownerlof.*.- legal estate 
Charge, definition of— Charge distinguished from mortgage. 

See notes on S. 1, &upra. Z 

12. Any person entitlod to appoint or obtain the appointment of a 
... . . receiver as aforesaid may from time to time, if any 

receiver. person or persons has or have been named m the deed 

of charge for that purpose, appoint such person or any 
one of such persons to be receiver, or if no person be so named, then may, 
by writing delivered to the person or any one of the persons entitled to 
the property subject to the Charge, or affixed on some conspicuous part of 
the property, require such last-mentioned person or persons to appoint a 
fit and proper person as receiver, and if no such appointment be made 
within ten days after such requisition, then may in writing appoint any 
person he may think fit. 
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No person shall be ineligible for the office of receiver merely because 
he is an officer of the High Court. 

13. Every receiver appointed as aforesaid shall be deemed to be the 
agent of the porson entitled to the property subject to 
Receiver deemed the charge, who shall be solely responsible for his acts 
agent of mortgagor. ^ defaults, unless otherwise provided for in tho 

charge. 


ltf. Every receiver appointed as aforesaid shall have power to demand 
*' \ * and recover and givo effectual receipts ior all the rents, 

ver. Cra °^ ccci ' issues, and profits of the property of which ho is ap- 
pointed receiver, by suit, distress, or otherwise, in tho 
name either of the person entitled to the property subject to the charge, 
or of the person entitled to the money secured by the charge, to the full 
extent of the estate or interest which the person who created the charge 
had power to dispose of 1 . 

(Notes). 


/.— ** To the full ...dispose of 99 

(1) Estates under English Law— Their nature, creation and how they arc conveyed. 

See full notes in respect thereto, under S. 2 of the Indian Trustee Act (XXVII of 
1866). A 

(2) Charge, nature of— Charge distinguished from mortgage A 1 

See notes on S. 1 , supra* 


15. Every receiver appointed as aforesaid may lie removed by tho 

like authority, or on tho like requisition as before pro- 

Receiyer may be v ided with respect to the oiiginal appointment of a 
removed, and new . . J , „ 

receivers appointed, receiver, and now receivers may be appointed from 

time to time. 


16. Every receiver appointed as aforesaid shall be entitled to retain 

Receiver to rrceno oufc of !in y mono >’ ^oooivoA by him, in lieu of all 
commission not ox- costs, charges, and expenses whatsoever, such a 
ceeding five per cent. commission, not exceeding Jive per centum on the 
gross amount of all money received, as shall bo specified in his appoint- 
ment, and if no amount shall be so specified, then five per centum on such 
gross amount. 

17. Every receiver appointed as aforesaid shall, if so directed in 

writing by the person entitled to the money secured 

Receiver to insure y the charge 1 , insure and keep insured from loss or 
if required. / , ° ’ . 

damage by lire out of the money received by him the 
whole or any part of the property included in the charge which is in its 
nature insurable. 
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(N8te). 

/.— " Money secured by the charge ” 

Charge, definition of— How it differs from “ mortgage.” 

See notes on S. 1 , supra . 

18 . Every receiver appointed as aforesaid shall pay and apply all fcho 

money received by him in the first place in dis- 

Applioation of charg0 of Government revenue, and of all .taxes, 
moneys received by ° . 

him. rates, and assessments whatsover, and m payment of 

his commission as aforesaid, and of the premiums* on 
the insurances, if any , and in the next place in payment of alKthe interest 
accruing duo in respect of any principal-money then charged on the pro- 
perty over which he is receiver, or oti any part thereof ; and, subject as 
aforesaid, shall pay all the residue of such money to the person for the time 
being entitled to the property subject to the charge, his executors, adminis- 
trators, or assigns. 

19 . Tho powers and provisions contained in sections 6 to 18 of this 
Act, both inclusive, relate only to mortgages or 
charges made to secure money advanced or to 
bo advanced by way of loan, or to secure an existing 
or future debt. 

Leases. 

20 . Where any license 1 to do any act which, without such license, 

would create a forfeiture, or give a right to re-enter, 
effect of license to under a condition or power reserved in any lease 2 here. 
aIien - tofore granted, or to he hereafter granted, shall, at any 

time after this Act conics into operation, he given to any lessee or his 
assigns, every such license shall, unless otherwise expressed extend only to 
the permission actually given, or to any specific breach of any proviso or 
covenant made or to be made, or to the actual assignment, under-lease or 
other mattor thereby specifically authorized to lie done, but not so as to 
prevent any proceeding for any subsequent breach (unless otherwise speci- 
fied in such license) ; 

and all rights under covenants and powers of forfeiture and re-entry 
in the lease contained shall remain in full force, and shall be available as 
against any subsequent breach of covenant or condition, assignment, under- 
lease, or other matter not specifically authorized or made dispunishable by 
such license, in the same manner as if no such license had been given; and 
the condition or right of re-entry shall be and remain in all respects as 
if such license hod not been given, except in respect of the particular 
matter authorized to be done. 


This Part to re- 
late to charges by 
way of mortgage 
only. 
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(No'te). 

/.—“License.” 


License f definition of 

Where one person grants to another, or to a definite number of other persons, a 
right to do, or continue to do, in or upon the immoveable property 
of the grantor, something which would, in the absence of such right, 
be unlawful, and such right does not amount to an easement or an 
• interest in the property, the right is called a “ license. ” 

See S. 52 ctf the Indian Easements Act (V of 1882.) C 


2 Which , without such license — lease.” 

Forfeiture of leases by lessee— Ways by which forfeiture takeB place. 

See S. Ill of the Transfer of Property Act (IV of 1882), D 

21. Where in any lease heretofore granted or to be hereafter granted 

there is or shall be a power or condition of re-entry 

ti<m*of partial *hcon- on assigning or under-lotting, or doing any other 
ses. Specified act without license, and a license at any time 

after the passing of this Act shall be given to one of 
several lessees or co-owners to assign or under-let his share or interest, or 
to do any other act prohibited to he done without license , or shall be 
given to any lessee or owner, or any one of several lessees or owners, to 
assign or under-let part only of the property, or to do any other such act 
as aforesaid in respect of part only of such property, such license shall not 
operate to destroy or extinguish the right of re-entry in case of any breach 
of the covenant or condition by the co-lessee or co-lessees, or owner or 
owners, of the other shares or interests in the property, or by the lessee 
or owner of the rest of the property (as the case may be) over or in res- 
pect of such shares or interests or remaining property, but such right of 
re-entry shall remain in full force over or in respect of the shares or 
interests or property not the subject for such license. 

22. Where the reversion upon a lease is reserved, 1 and the rent or 

other reservation is legally apportioned, the assignee of 
condHions ni of nt ro- each part of the reversion shall, in respect of the ap„ 
entry in • certain portioned rent or other reservation allotted or belonging 


to him, have and be entitled to the benefit of all condi- 
tions or powers of re-entry for non-payment of the original rent or other 
reservation, in like manner as if such conditions or powers had been 
reserved to him as incident to his part of the reversion in respect of the 
apportioned rent or other reservation alloted or belonging to him. 
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(Notes). 

!.—** Where the reversion — reserved 

(1) Reversion, what is— English Law. 

A reversion is where the residue of the estate does always continuo in him that 
made the particular estate, or where the particular estate is derived 
out of his estato, Co. Litt. 22b. E 

( 2 ) Reversion— examples of 

(а) Where A, an owner of an estate in fee-simple, grants an estate for life to 

B, B’s estate is called a “particular estate”, and that part of AV? estate 
in fee-simple which is left in him and which will not take effect in 
possession till the determination of B\, estate is called a “reversion.” 
(roodeve’s Law of Property, p. 228 (1897). F 

(б) Similarly if a termor creates by sub-lease out of his own term, a term 

8 smaller than his own term, and the sub-lessee perfects his sub-lease 

by entry, the interest which remains in the termor in right of his 
superior term is called a reversion. (Ibid.) G 

(3) Reversion, nature of. 

A — under English Law, is an “estate in expectancy” ora “future estate.” For 
the person entitled to a “reversion” has only a vested interest which 
takes effect in possession at a future time only, i.e. t after the estate, on 
which the reversion is expectant, falls to the ground. Goodcve's R.P. 
p.227, 228 (1897). * H 

Rcnt-chanjes. 

23. The release from a rent-charge of part oi the immoveable property 

charged therewith 1 shall not extinguish the whole rent- 

land'chargod^not char S e > bufc sha11 operate only to bar the right to 
an extinguishment, recover any part of the rent-charge out of the property 
released, without prejudice, nevertheless, to the rights 
of all persons interested in the property remaining unreleased and not 
concurring in or confirming the release. 

(Note). 

f.— 44 The release from — therewith. 99 

See notes on S. 2 of the Indian Trustee Act (XXVII of 1866). I 

Powers. 

24. A deed hereafter executed in the presence of and attested by two 
Mode of execution 01 moie witnesses in the manner in which deeds are 

of powers i. ordinarily executed and attested shall, so far as respects 

the execution and attestation thereof, be a valid execu- 
tion of a power of appointment by deed or by any instrument in writing 
not testamentary, notwithstanding it shall have been expressly required 
that s deed or instrument in writing made in exercise of such power should 
be executed or attested witli some additional or other form of execution or 
attestation or solemnity : 
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• 

Provided always that this provision shall not operate to defeat any 
direction in the instrument creating the power, that the consent of any 
particular person shall he necessary to a valid execution, or that any act 
shall be performed in order to give validity to any appointment, having no 
relation to the mode of executing and attesting the instrument. 

and nothing herein contained shall prevent the donee of a power from 
executing it conformably to the power by writing or otherwise than by 
an instrument executed and attested as an ordinary deed, and to any such 
execution of a power this provision shall not extend. 

(Notes). 

“Mode of execution of powers ” 

(1) “ Power ” distinguished from “estate ’’—English Law. 

An estate in land is equivalent to the ownership of the land cither foi what is 
practically an absolute interest, as in the case of an estate in fee- 
simple, or for some limited interest, as in the case of an estate for life 
or in tail. A power exercisable with respect to land is an authority to 
disposo of some interest in the land. Goodevc H P.p. 298 (1897). J 

( 2 ) Certain expressions explained with respect to “powers ’’ 

(a) .Hon E l.. 

The person to whom tho power is given is called the “donee” of the power. 
Goodevp p. 298 (1897) K 

(fc) Appointor. 

Tho ‘donee’ of the ‘power’ when he exercises it is called the ‘appointor’. (Ibid.) L 
(c) “Ar POINTER.” 

The person in whose favour the power is exeicsed is called the ‘appointee’ 
(Ibid.) M 

( 8 ) Powers, general and special. 

A power may be cither “general” or “special” Under a “general” power, the 
“donee” may appoint to any person including himself, under a 
“special” power an appointment can be mado only for tho purposes 
and to the persons or class of persons specified by the donor of the 
power. Goodove R.P. (1897) p. 298. N 

(4) Division of “powers'— English Law. 

(а) Powers under Common Law. 

(б) Powers under Statute of Uses. 

(c) Statutory Powers. 

(d) Equitable Powers. 

See pp. 299, 800 Goodove R.P (1897..) 0 

23. Where, by any will which shall come into operation after the 
passing of this Act, the testator shall have charged his 
ma^raise nioney'by hnmoveable property, oi any specific poition thereof, 
sale, notwithstand- w ifjh the payment of his debts or with the payment of 
powerTn will!* 1 * 088 any legacy or other specific sum of money, and shall 
have bequeathed the property so charged to any trustee 
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or trustees for the whole of his estate or interest therein 2 , and shall 
not have made any express provision for the raising of such debt, legacy, 
or sum of money out of such property, it shall be lawful for the said lega- 
tee or legatees in trust, notwithstanding any trusts actually declared by 
the testator, to raise such debts, legacy, or money as aforesaid by sale and 
absolute disposition by public auction or private contract, of the said pro- 
perty or any part thereof, or by a mortgage of the same, or partly in one 
mode and partly in the other , 

» 

and any deed or deeds of mortgage so executed may reserve such rate 
of interest and fix such poiiod or periods of repayment as the person or per- 
sons executing tho same shall think proper. 


• (Notes). 

" The testator — payment of his debts." 

Trust for payment of debts— How such debts are paid— Powers of such trustees. 

See notes on Ss. 11 A 43 of the Indian Trusts Act (IT of 1882). P 

2 . — u Whole of his estate or interest therein . 99 

“ Estates ” under English Law— Their creation— “ Words of limitation” necessary 
for their creation— How such estates are conveyed. 

See notes on S. 2 of the Indian Trustee Act (XXVII of 1866.) Q 

26. The powers conferred by the last preceding section shall extend to 
Powers given by to ft U amlevery person oi persons in whom the property 
last section extendod bequeathed in trust shall for the time being be vested 
toe S ,T. J '° ,S 1CfrV by survivorship, or under the laws relating to intes- 
tate or testamentary succession, or to any person or 
persons who may be appointed under any power in the will, or by the 
High Court, to succeed to the trusteeship vested in such legatee or legatees 
in tiust as aforesaid. 


27. If any testator who shall have created such a charge as is des- 
cribed in section 25 of this Act shall not have bequeath- 
powe^of ' a raiung 6(1 the P ro Perty charged as aforesaid in such terms as 

money, Ac., where no that his whole estate and interest 1 therein shall be- 

auflioient bequest. eome vested in any trustee or trustees, the executor or 
% executors (if any) for the tiyie being named in such will shall have the 
same or the like power of raising the said moneys as is hereinbefore vested 
in the legatee or legatees in trust of the said property, and such power shall 
from time to time devolve on, and become vested in, the person or per- 
sons (if any) in whom the executorship shall for the time being be 
vested. 
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(Note*. 

/. — “ Whole estate or interest . " 

See notes of S. 2 of the Indian Trustee Act (XXVII of 1866). # R 

28. Purchasers or mortgagees shall not ho hound to enquire whether 

the powers conferred by sections 25, 26, and 27 of this 

norboundto r enqiure Act ’ 0r !iny .° f thonl ’ sha11 havc bo0n <lu, V and cor ' 

as to powers. rcctly exercised by the person or persons acting in 

virtue thereof. 

Inheritance . 

29. In cases oi intestacies occurring before the first day of Jammy 

1866, where there shall bo a total failure of hoi is of 
^Descent how t ra- ^ p Uro haser, oi whore any immoveable property 

shall be descendible as if# an ancestor had been the 
purchaser thereof, and there shall be a total failuie ol the heirs of such 
ancestor, then and in every such case the property shall descend, and the 
descent shall thenceforth be traced, from the person last entitled to the 
property as if he had been the purchaser thereof 2 . 

This section shall be read as part of Act No. XXX. of 1839 (jor the 
amendment of the taw of inheritance ). 

(Notes). 

/.— 44 Descent how traced . " 

(1) Tracing of descent under English Law. 

(а) Bpforc the year 1883 in England, descent was to bo tiaccd from the ‘pur- 

chaser,’ the person who last acquired the land otherwise than by 
descent. Inheritance Act (3 & 1 William IV. G. 106), 1833. S 

(б) Considerable difficulty was expciienccd m finding out the real “purchaser” 

for the purpose of tracing the descent. It was ’practically found that 
how far so ever high in the gcneological tree, a pen on tried to find 
out the real “ pui chase. ” he did not succeed in tracing him. Ill order 
to obviate this difficulty, the Inheritance Act of 1833 provided that 
“ In every case of tracing descent, the person who is found to be last 
entitled to the land shall bo considered to be the “ purchaser ”, unless 
the contrary is proved, t.e M unless it is shown that ho has acquired 
the land by descent.” (Ibid.) T 

(2) DeviseB to ” heir”— English Law. 

(а) By the Common Law of England, where a man devised land to his heir, 

the hoir was considered to have taken the land by descent and not as 
devisee. Goodeve p. 145 R.P. (1897). U 

(б) But, the Inheritance Act (1833) provided # that the heir shall bo considered 

to have taken the land as devisee, i.e. t as “ purchaser.” (Ibid.) Y # 

(3) Limitation to heirs of settlor— English Law. 

(a) Where by any assurance (other than a will) land was limited to the person 
or to heirs of the person who thereby conveyed the same land, such 
person acquired no now estate. (Ibid.) W 
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/.— “ Descent how traced "—(Concluded). 

(b) But, the Inheritance Act (18)3) provided that, in the case of assurances 
executed after the yoar 1833, the person to whom or to whose heirs 
• the land is limited shall be considered to have acquired tho same as 
“purchaser.” Inheritance Act (3 and 4 Will. IV. C. 106), 1 R 33. X 

2.— 41 Where there shall— thereof " 

(1) Failure of heirs of the purchaser - English Law. 

Where there shall be a total failure of heirs of the purchaser, or where any 
land shall be descendible as if an ancestor had been the “ purchaser” 
and there shall be a total failure of the heirs of such ancestor, tho land 
shall descend as if the person last entitled had been tho “ puichascr.” 
Law of Properly Amendment Act 1859 (22 and 23 Vic. C. 35. S. 19). Y 

(2) Canons of descent under English Law— Changes made by the Inheritance Act 

41883 ). 

See pp. 144- 150, Goodie R.l\ (1897) Z 

Assnpimcnt of Moveables and Terms foi yeais . 

30. Any person shall have powei to assign moveable property now 
by law assignable, terms foi years ol immoveable pro- 

Assignmcnt to self 1 t . , . ... 

and others. perty \ and estates bv eleifU -, directly to mmseil and 

another poison or other persons or corporation, by the 

like means as be might assign the same to another. 

(Notes). 

/. — “ Terms for years of immoveable property . 99 

(1) Estate for years under English Law— definition of. 

An estate for years is a contract for Ibo possession of lands or tenements for 
some determinate period , and it takes place where a man lets them to 
another foi the term of a certain number of ycuis, agreed upon bet- 
ween tho lessor and the lessee, and the lessee enters thereon. Co. 
Litt. 13 0. A 

(2) Assignment of “ terms for years”— English Law. 

(а) Tho Statute of Frauds provided that no leases should he assigned or 

surrendered unless by deed or note, m writing, signed by the party 
assigning or surrendering the same or his agents thereunto lawfully 
authorised by writing. Jiottmq v. Mm tin , 1 Camp, 318. B 

(i) By the Real Propeity Act (1845) any lease required by law to be in 
writing of any tenements or hereditaments, and an assignment of a 
“ chattel-interest, 1 ’ not being copyhold, in any tenements or heredit- 
aments are t.n be void at law unless made by deed. 8 and 9 Vic C. 
106, S. 3. C 

(ti) But though an instrument be void as a lease, as not being by deed, it may 
be good as an agreement, and where possession has been given, the 
tenant will hold under the same terms, as if a lease had been granted. 
Parker v. Tasnell , 2 l)e. G. and J. 559. D 

(б) The leases which arc excepted from the Statute of Frauds, are not required 

by law to be in writing, and therefore need not bo made by deed : but 
all assignments of leases must be by doed. Goodevc R.P. (152) 1897. E 
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2.—" Estates by eleglt. " 

(1) “Elegit, ” what is-Engli»h Law. 

The writ of eligit is a remedy whicb was originally given to the, judgment- 
creditor by the Statute of Westminster the second, but it has been 
greatly modified by modern legislation. 13 Ed. I.C. 18 ; 1 and 2 Vic. 
C. 110. F 

(2) Elegit, nature of— Present form under English Law. 

In its present form, it is a royal command to the sheriff directing him to deliver 
to the judgment-creditor all the lands of the judgment-debtor, to hold 
• the same until the amount of his debt with interest shall be levied. 

Goodeve, p. 383 (1897), K. P. 0 

(3) Procedure to be adopted by the sheriff under the writ of “ elegit. ” 

(а) On the receipt of the writ, the sherifi, holds an enquiry, called an Inquisi- 

tion, before a jury, for the purpose of ascertaining what lands in his 
baili-wick belong to the debtor, what estate he has in them, and their 
annual value. This proceeding is enftrely ex parte , and no notice is 
given to the dobtor, and nothing is done on the land itself. (Ibid.) H 

(б) On completing the Inquisition, a formal statement of the proceedings under 

it is drawn up and sealed by the sheiiff and the jurors. [Ibid.) I 

(c) The sheriff then makes up and signs a formal statement of all that ho has 
done in obedience to the writ, which statement when signed, is called 
the “return to the writ and he afterwards sends the wilt and “ the 
return to the writ ” to the Supremo Court. This final act of the 
sheriff is sometimes called the “return of the writ.” (Ibid.) J 

(4) “Elegit”— Effect of the “ return to the writ” - English Law. 

As soon as the sheriff sends his “ return to the writ, ” the lands comprised in 
it are said to be a “ delivered m execution ” to the execution-creditor ; 
the effect of this is to confer on him a legal right of entry, which he 
can enforce against the execution-debtor by an action to recover pos- 
session. Goodeve, p. 383. 1897 K.P K 

(5) “ Tenant by elegit,” meaning of— Nature of his interest 

The execution-creditor who obtains possession or receipt of the lents and pro- 
fits is said to be “ tenant by elegit . ” and he has a chattel interest 
which he may hold till his debt with interest is satisfied out of the 
rents and profits. Co. Litt 43 b ; 2 Cruise Dig. 54. L 

(G) Elegit, what could be seized under. 

Under an elegit, all land can bo seized in which the dobtor has a legal estate m 
possession, or subject only to a term of years, or to an equitable mort- 
gage ; or tho entire equitable fee , or a legal term of years, or a copy- 
hold estate, or land over which he has a disposing power which he 
can exorcise for his own benefit. Goodeve p 384, 1897, R.P, M 

Purchasers. 

31. The bona hde payment to and the receipt of any person 
to whom any purchase* or mortgage- money shall ‘ 

Not bound to see ]j 0 payable upon any express or implied trust shall 
chjse-money,°e£! r effectually discharge the person paying the same from 
seeing to the application, or being answerable for the 

misapplication thereof 1 . 
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(Ndtes.) 

1. —"Tbe bona tide... . thereof." 

i See notes on Ss. 12 and 42 of the Indian Trusts Act (II of 1882), Ml 

S 

Investment of Tmst-funds. 

32. Trustees having trust-money in their hands, which it is their duty 
to invest at interest, shall bo at liberty, at their discretion, 
On what securr to invest the same in any Government securities 1 , and 
be mvebted! ndb such trustees shall also bo at liberty, at their discre- 
tion, to call in any trust- funds invested in any other 
securities than as aforesaid, anti to invest the same on any such securities 
as aforesaid, and also from time to time, at their discretion, to vary any 
sucji investments as aforesaid for others of the same nature 2 . 

Provided always that no such original investment as aforesaid, and no 
such change of investment as aforesaid, shall bo made where there is a per- 
son under no disability entitled in possession to rcceivo the income of the 
trust-fund for his life, or for a term oi years determinable with his life, 
or for any greater estate, without the consent in writing of such per- 
son 3 . 

(Notes). 

/. — 1 * Shall be — securities . ' ’ 

Investment of trust moneys by trustees— Securities. 

See S. 20 of the Indian Trusts Act (II of 1882), and notes thereunder. N 

2. —“ To vary ...same nature . 99 
Power of trustees to vary investments. 

See S. 40 of the Indian Trusts Act (11 of 1882) and notes thercundor. 0 

3 -** Provided always — such person ." 

Sec S. 40 of the Indian Trusts Act (II of 1882) and notes thereunder. P 

T/ustees and Executors. 

S3. In all casos where any property is hold by trustees in trust for a 
Trustees may minor, either absolutely or contingently on his attaining 
property 1 '^ 0 muiorsl majority, or on the occurrence of any event previously 

&o., for their main- to his attaining majority, it shall be lawful for such 
tonan ce. trustees, at their sole discretion, to pay to the guardians 

fif any) of such minor, or otherwise to apply for or 
towards the maintenance o» education of such minor, the whole or any 
part of the income to which such minor may be entitled in respect of 
such property whether there be any other fund applicable to the same 
purpose, or any otlior person bound by law to provide for such mainten- 
ance dr education or not ; 



Ss. 33 ft 34] Act XXYIII of 1866 (t. and m. powers act). 


27 


and such trustees shall accumulate all the residue of such income by 
way of compound interest, by investing the same and the resulting income 
thereof from time to time, in proper securities 2 , for the bene^t cff the per- 
son who shall ultimately become entitled to the property from which such 
accumulations shall have arisen • 

Provided always that it shall he lawful for such trustees at any time, 
if it shall appear to them expedient, to apply the whole or any part of such 
accumulations as if the same were part of the income arising in the then 
current* year. 

(Notes). 

/. — “ Trustee may apply — maintenance. 99 
Power of trustees to give maintenance to minor beneficiaries. 

See full notes under Ss. 30 and 11 of the Indian Trusts Act (II of 1882). * Q 

2 —Proper securities 

Proper securities for investment of trust moneys- 

See S. 20 of the Indian Trusts Act (II of 1882) find noteR thereunder. Q 1 

34. Whenever any trustee, oitlioi original or substituted, and whether 

„ appointed by any High Court or otherwise, shall die. 

Provisions for ap- , . „ _ . _ . . t r ’ . ’ 

pointment of new or ho six months absent from British India, or desire 

trustees, on death, to he discharged from, or refuse, or become unfit or 
etc.i. 

incapable, to act in the trusts or powers in him reposed, 
before the same shall have been fully discharged and performed, it shall 
be lawful for the person or persons nominated for that purpose by the 
deed, will, or other instrument creating the trust (if an>), or if there be no 
such person, or no such person able and willing to act, then for the surviv- 
ing or continuing trustees or trustee for the time being, or the acting 
executors or executor, or administrators or administrator, of the last 
surviving and continuing trustee, or for the retiring trustees, if they shall 
all retire simultaneously, or for the last retiring trustee, or where there 
are two or more classes of trustees of the instrument creating the trust, 
then for the surviving or continuing trustees or trustee of the class in 
which any such vacancy or disqualification shall occur (and for this pur- 
pose any refusing or retiring trustee shall, if willing to act in the execution 
of the power, be considered a continuing trustee), by writing to appoint any 
other person or persons to be a trustee or trustees in the place 
of the trustee or trustees so dying, or being absent from British India, or 
desiring to be discharged, or refusing or becoming unfit or incapable to 
act as aforesaid. , 

So often as any new trustee or trustees shall be so appointed as 

T an ferof trust aforesaid > a11 tbe trust P ro P° rt y an v)» which for the 
property to new time being shall be vested in the surviving or continuing 
trustees2. trustees or trustee, or in the heirs, executors, or adfcnin- 

istrators of any trustee, shall with all convgnient speed 
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be conveyed and transferred so that the same may be legally and effectually 
vested in such new trustee or trustees, either solely or jointly with the 
surviving*or continuing trustees or trustee as the case may require. 

Every new trustee to be appointed as aforesaid, as well before as after 
such conveyance or transfer as aforesaid, and also 
new°lrustees 3? ’’ ° every trustee appointed by any High Court, either be- 
fore or after the passing of this Act, shall have the 
same powers, authorities, and discretions, and shall in all respects act as if 
he had been originally nominated a trustee by the deed, will, or other 
instrument (if any) creating the trust. 


The Official Trustee may with his consent, and by the order of the 
A ‘ntm t of C' our *'» be appointed under this section in any 

Official Truster* to case in which onl> one trustee is to be appointed, and 
be a trustee 4 . such tru*stee is to be the sole trustee. 


(Notes). 

/. — “Provision for appointment of new trustees on death , etc 99 


(1) Death of a trustee or trustees -New trustees, appointment of. 

See Ss. 73 and 74 of the Indian Trusts Ant (II ot 1882) and rotes thereunder. R 

(2) Appointment of new trustees by Court. 

See notes on S. 74 of the Indian Trusts Act (II of 1882). S 

(3) Rules for selecting new trustees. 

See notes on Ss. 73 and 74 of the Indian Trusts Act (II of 1882). T 


2. — “ Transfer of trust property to new trustees 

See notes on S. 75 of the Indian Trusts Act (IT of 1882). U 

3.— “Powers of new trutees 99 ¥ 


See notes on S. 75 of the Indian Trusts Act (II of 1882). 

4. — “Appointment... . trustee 
See S. 73 of the Indian Trusts Act (II of 1832). W 

35. The power of appointing new trustees here- 
trustee pre- m before contained may he exercised in cases where 
deceasing testator i. a trustee nominated in a will has died in the lifetime 

of the testator. 

(Notes). 

I '—“Appointment — testator.” 

See S. 73 of the Indian Trusts Act (II of 1882). X 

36. The receipts in writing of any trustees or trustee for any money 

Trustees* receipts P a y able . to ^em or him by reason, or in the exercise, 
to be discharges l. of any trusts or powers reposed or vested in them or 
him, shall be sufficient discharges for the money therein 
expressed to be received, and shall effectually exonerate the persons 
p&yirfg such money from seeing to the application"thereof, or from being 
answerable for any loss or misapplication thereof. 
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(NcAes). 

/.—“Trustees' receipt to be discharges 
Power of trustees to give receipts— Effect of such receipts. - * 

See S. 42 of the Indian Trusts Act, (II of 1882) and notes thereto. Y 

Every trust-instru- 37. Every deed, will, or other instrument creating 

contain cla^f for a fcrust ’ either expressly or by implication *, shall, with- 

reuX^somc t am f ° Ut l )re J utlice to the clauses actually contained 
trustees. ^ ° ^ therein, be deemed to contain a clause in the words 

or to the effect following, that is to say 

“that the trustees or trustee for the time being of the said deed, will, 
or other instrument, shall be respectively chargeable only for such moneys, 
stocks, funds, and securities as they shall respectively actually receive, 
notwithstanding their respectively signing any receipt for the sake of con- 
formity, and shall be answerable and accountable only for their own acts, 
receipts, neglects, or defaults, and not for those of each other, nor for any 
banker, broker, or other person with whom anv trust-moneys or secu- 
rities ma\ lie deposited, nor for the insufficiency or deficieny of any stocks, 
funds, or securities, nor for any other loss 2 , unless the same shall happen 
through their own wilful default respectively ; and also that it shall be 
lawful for the trustees or trustee for the time being of the said deed, will, 
or other instrument, to reimburse themselves or himself, or pay or dis- 
charge out of the trust-promises all expenses incurred in or about the 
execution of the trusts or powers of the said deed, will, or other 
instrument 3 . 

(Notes). 

/ - “Every deed . - . implication . ” 

Trusts, express and implied— Definition and nature of. 

See notes under S. 3 of the Indian Trusts Act (II of 1882). % 

2.— “ That the trustees. ..actually receive., sake of conformity., other loss,” 

(1) Indemnity of trustees. 

See S. 30 of the Indian Trusts Act (II of 1882) and notes thereto. A 

(2) Non-liability for co-trustee’B default. 

See notes under S. 2G of the Indian Trusts Act (II of 1882). B 

(3) Trustee joining in receipt for conformity. 

See notes under S. 2G of the Indian Trusts Act (II of 1882). (f 

3.— “ To re-imburse or other instrument 


Right to re-imbnrsement of expenses. 

See notes under Ss. 32 and 3G of the Indian Trusts Act (II of 1882). 


D 
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38. It shall be lawful for any executors to pay any debts or claims 
upon any evidence that they may think sufficient, and 
compound, I ©to. ttcce P t any composition, or any security for any 

debts due to the deceased, and to allow any time for 
payment of any sucli debts as they shall think fit, tmd also to compromise, 
compound, or submit to arbitration all debts, accounts, claims, and things 
whatsoever relating to the estate of the deceased, and for any of the pur- 
poses aforesaid to enter into, give, and execute such agreements, instru- 
ments of composition, releases and other things as theyshall think expedient, 
without being responsible for any loss to be occasioned thereby. 

(Notes.) 


/.-—“Executors may compound .* 9 


See S. 43 of the Indian Trusts Act (II of 1882) and notes thereto. fi 


Trustee, etc., mak- 
ing payment under 
p owe r-of-attorney, 
not liable by reason 
of death of party 
giving power. 


39. Repealed bv the Powers-of- Attorney Act (VII of 
18813 ), S. G. 


As to liability of 
executor or admin- 
istrator in respect of 
rents, covenants, 
or agreements. 


40. Where an executor or administrator liable as such to the rents f 
covenants, or agreements contained in any lease or 
agreement for a lease granted or assigned, whether be- 
fore or after the passing of this Act, to the testator 
or intestate whose estate is being administered, shall 
have satisfied all such liabilities under the said lease, 
or agreement for a lease, as may have accrued due and been claimed up 
to the time of the assignment hereinafter mentioned, and shall have set 
apart a sufficient fund to answer any future claim that may be made in 
respect of any fixed and ascertained sum covenanted or agreed by the 
lessee to be laid out on the property demised, or agreed to be demised, 
although the period for laying out the same may not have arrived, and 
shall have assigned the lease or agreement for a lease to a purchaser 
thereof, he shall be at liberty to distribute the residuary estate of the 
deceased to and amongst the parties entitled thereto, respectively, without 
appropriating any part, or any further part (as the case may be), of the' 
estate of the deceased to meet any future liability under the said lease or 
agreement for a lease. 


The executor or administrator so distributing the residuary estate 
shall not, after having assigned the said lease or agreement for a lease, and 
having, where necessary, set apart such sufficient fund as aforesaid, be 
personally liable in respect of any subsequent claim under the said lease or 
agreemont for & lease. 
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Nothing herein contained shalf prejudice the right of the lessor or 
those claiming under him to follow the assets of the deceased into the 
hands of the person or persons to or amongst whom the said assets may 
have been distributed. 


41. In like manner, whore an executor or administrator liable as such 


As to liability of 
executor, etc., in 
respect of rent, etc. 
in convey a uce on 
rent- charge. 


Co tho rent, covenants, or agreements contained in any 
conveyance on chief rent or rent-charge (whether any 
such rent be by limitation of use 1 , grant, or reservation, 
or agreement for such conveyance, granted or assigned 


• to or made and entered into with the testator or intestate 


whose estate is being administered, shall have satisfied all such liabilities 
under the said conveyance or agreement for a conveyance, as may have 
accrued due and been claimed up to the time of the conveyance hereinafter 
mentioned, and shall have set apart a sufficient fund to answer any future 
claim that may be made in respect of any fixed and ascertained sum covenant- 
ed or agreed by the grantee to be laid out on the property conveyed, or agreed 
to be conveyed, although the period for laying out the same may not have 
arrived, and shall have conveyed such property, or assigned the said agree- 
ment for such conveyance as aforesaid, to a purchaser thereof, he shall be 
at liberty to distribute the residuary estate ot the deceased to and amongst 
tho parties entitled thereto, respectively without appropriating any part or 
any further part fas the case may be) of such estate to meet any future lia- 
bility under the said conveyance or agreement for a conveyance. 


The executor or administrator so distributing the residuary estate 
shall not, after having made or executed such conveyance or assignment, and 
having, where necessary, set apart such sufficient fund as aforesaid, be 
personally liable in respect of any subsequent claim under the said 
conveyance or agreement for conveyance. 

Nothing herein contained shall prejudice the right of the grantor, or 
those claiming under him, to follow the assets of the deceased into tho 
hands of the person or persons, to or among whom the said assets may 
have been distributed. 

(Notes). 


/.— 44 Whether any such rent — use . 49 

(1) “ Ubs,” what is— English Law. 

« (a) The purpose for uhich property whs held b) the person having tho legal 

estate for the benefit of another, was termed a “ use. *’ Cioodcvc’b R.I\ 
( 1897 ). F 

(6) A “use ” has been defined by Lord Coke^thus — . “ A trust f r confidence, 
which is not issuing out of land, but as a thiug collateral annexed in 
privity to the estate, and to the person, touching the land: the cestui 
que use” shall take the profits, and “ the feofee to uses ” shall make 
estates according to his direction. So that, he who had an "use" 
had only a confidence and trust, for which he had remedies under 
equity and not under Common Law. Chudleigh’b Case, 1 Rep. 121 b. Q 
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/. — “ W hether any such bent — use ” — (Concluded), 

(2) *' Uses, ” examples of— Statute of uses ’—English Law. 

(а) Where there is a limitation in this manner vis ., — 14 To A to the use of B, ” 

before the Statute of uses, the legal estate in the land will vest in A, 
who must apply the rents and profits arising therofrom to tho benefit 
of B, B being the owner of the equitable estate : but after the passing 
of the Statute of uses (27 Henry VIII, c. 10), the legal estate would no 
longer remain in A, and it would pass through A and become vested in 
B. Or in other words, B would himself be the owner of the Jand in 
law as well as in equity. See pp. 274 — 277 of Goodeve’s R.F. (1897). H 

(б) Tho “Statute of uses ” (27 Henry VIII, c. 10), was passed with the express 

object of abolishing the doctrine of “uses.” It unites the “legal 
seisin” or interest to the “ oquifcable or beneficial interost.” It 
provides that the cestui que uso shall have the same estate in the land 
as bo has in thfi “use,” but also divests the person who is “seised to 
the use” of a corresponding portion of his estate and vests it m the 
cestui 7 we use. In othci words, tho Statute “executes” tho “use;” 
that is, it convoys the possession to the “ use,” and transfers the 
“use” into possession, thereby making the c eUui quo uso complete 
ownei o f the lands and tenements at law and equity. I 

Sec pp. 270 and 277, Goodcve (1897). J 

N B. — For full history of the doctunc of “uses” — sccpp. 268 — 297, of Goodevc’s 
R.I\ 1897. 


42. Where an executor or administrator shall have given such or the 
As to distribution l^e notices as in the opinion of the Court in which such 


of assets of testator 
or intestate after 
notice ghen by exe- 
cutor and adminis- 
trator. 


executor or administrator is sought to be charged would 
have been given by the High Court in an administration- 
suit, for creditors and others to send in to the executor 
or administiator their claims against the estate of the 
testator oi intestate, such executor or administrator shall, at the expiration 
of the time named in the said notices, or the last of the said notices, for 
sending in such claims, be at liberty to distribute the assets of the testator 
or intestate, or any part thereof, amongst the parties entitled thereto, 
having regard to the claims of which sucli executor or administrator has 
then notice, and shall not be liable for the assets or any pait thereof so/ 
distributed to any person of whose claim such executor or administi$b$$r 
shall not have had notice at the time of distribution of the said assets, or 
a part thereof as the case may be. 


Nothing in the present Act contained shall prejudice the right 
of any creditor or claimant to follow the assets or any part thereof into 
tho hands of the person or persons who may have received tho same 
respectively. 
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^Trustee, executor, 43 Any' trustee, executor, or administrator shall 

peVit/on ' toTuhe oV l ,e liberty. without the institution of a su#, to apply 

H 144 I 1 Court for opm- by petition to any Judge of the High Court for the 

ion advice, etc., in . 

management, etc!, opinion, advice, or direction of such Judge on any 
of trust-property 1. question respecting the management 01 administration 
of the tiust-property or the assets of any testator or intestate. 

Such application shall he served upon, or the hearing thereof shall be 
attended by, all persons inteiested in such apppheatiou, or such of them 
as the said Judge shall think expedient 

The trustee, executor, or administiator acting upon the opinion, ad- 
vice or direction given by the said Judge, shall be deemod, so far a*s re- 
gards his own responsibility, to have discharged his duty as such trustee, 
executor, or administrator in the subject-matter of the said application : 

** * Provided, nevertheless, that this Act shall not extend to indemnify 
any trustee, executor, or administrator, in respect of any act done in ac- 
cordance with such opinion, advice, or direction as aforesaid, if such trust- 
ee, executor, or administrator shall have been guiltv of any fraud or wilful 
concealment 01 misrepresentation in obtaining such opinion, advice, or 
direction , and the costs of such application as aforesaid shall be in the 
discretion of the Judge to whom the said application shall be made. 

(Notes) 

General. 

(L) Scope of section. 

(a) It is no part of the duty of a Judge, iindei S 43 of the Trustee’s and 
Mortgagee’s Act, to gi\e any opinion on a point on the decision of which 
may depend questions of right or title. 7 B. 381 at 384. K 

(/>) The questions arising 111 the administration contemplated by S. 43 are not 
questions which, involve difficulty in determining them. Ibid, L 

(c*) The object of the section is to assist trustees m the execution of the trusts 
as to little matters of discretion. 7 B. 381 M 

(d) The Court should not deal, under the power givon to it under S. 43, with 
a point of law, which is full of difficulty, 7 B. 381 at 385. N 

(c) Under S. 43, a trustee may apply, without instituting a suit, to any j'udge 
of the High Court, for his opinion, advice or direction, and by acting # 
on such opinion, the trustee is deemed to have properly discharged 
his duty. 12 B. 638 at G44. 0 

(2) English Law analogous provision. 

The section is substantially the same as S. 30 of Lord St. Leonards Act 122 and 
23 Vic. C. 35). 


5 
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Act XXYIII of 1866 (T. e AND M. POWERS AC*). [S. 48 

I .— 94 Trustee , executor, etc ., .... may apply by* petition . . . . trust 
property . 99 

(1) Advice and direction in management of trust estate— Right to apply to Court 
for: 

See S. 34 of the Indian Trusts Act (II of 1882) and notes thereto. P i 

(2) Powers of the Court under Section . 

A, a Hindu, died in 1865, possessed of a temple and of a piece of land near it 
which he bought in his life-time. By his vwill, he directed his 
executors to apply the income arising from the land in defraying the 
expenses connected with tho temple. This was accordingly done by 
his son, whom ho had appointed his executor. ITis son died in 
1873, and in 1879, the petitioner, who was the son’s widow, took out 
* letters of administration, with the will annexed, to the estate of A, 

still unadmmistered. As administratrix, she continued to apply the 
income of the said land as directed in the will. 

She subsequently filed another petition alleging that the Slid income, which 
amounted to about Rs 900 per mensem was insufficient to keep up the 
said charity. She stated that a sum of Rs. 1*2, 600 was urgently re- 
quired for certain purposes connected with the said chanty, and that 
she had agreed with ono V that he should advance the said slim to her, 
to be expended as aforesaid, and that she should grant to him a lease 
of the sud land tor 99 years, with a proviso for renewal, at a rent of 
Rs. 350 per mensem Subsequently her adopted son served her with 
a notice to desist from granting the said lease. She therefore, 
presented a petition, to the Court under S. 41 of the Trustees* ‘and 
Mortgi gees’ Poweis Act (XXVII 1 of 1S60) praying 

(a) that she might be adviced whether she had power to grant the said pio- 
posed lease, 

(/ ) that tho said lease might be sanctioned cr directed by tho Court; and 

(c) that the Court might give such opinion, advice or direction in the circum- 
stances of the case as the Court might think fit. 

Held . — 

(1) that, under the section, the Court had no power to sanction the proposed 

lease, or to advise as to whether the petitioner had the power to grant 
it. 

(2) The Court will not under this section advise trustees as to disputed points 

of law or fact, but will do so only as to undisputed matters of manage- 
ment, such as questions of advancement, maintenance, change of in- 
vestment, sale of a house, compromises, taking proceedings etc., and 

(3) that, as a matter of general principle, the trustee of the property in ques- 

tion could make a lease thoroof for the benefit of the trust, or raise 
money by way o$ charge for the purposes of necessary repairs and 
maintenance ; but with regard to the details of the amount, or as to 
the work to be done, the Court cannot give any opinion. 12 B, 638. Q 

(3) Restrictions imposed upon the Court by the section. 

Obviously the Court must act with caution, and only advise in matters when 
the rights of the parties inter se are not in dispute either in law or in 
•fact, 12 B. 636 at 044. £ 
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Ss. 43 to 47J Act XXYIII of 1866 j(t. aud m. powers act). 

/. — “ Trustee , executor, etc., — may apply by petition. ..trust 
property ’ ’—(Concluded). 

(4) Admin istra top 'General taking opinion of Court on questions respecting the ad- 
ministration— Refusal of Court to express opinion 

The Admimstrator-Oeneral of Bombay having taken out letters of administra- 
tion (having effect throughout the Bombay Presidency) to the estate 
of the deceased A, and having a balance m his hands to the credit of 
the said estate, after having fully administered the same, was applied 
• to by X (the brother of the said A deceased), who had taken out letters 

of administration in England to the estate of Ins deceased bi other, to 
hand over to him (the said X), the balance in question, — the said X 
claiming to be the administrator of the domicile of the deceased anti, 
as such, to be entitled to all the puisoual assets of his estate whenso- 
ever situate. 

Being in doubt as to whether be might s*folv accede to the request, the 
Admmistiator (General of Bombay by petition under S 43 (1) of the 
Indian Trustees’ and Moifcgagecs* Act XWI1I of lflGG, submitted the 
question to the High Court lor its opinion, advice and direction. 

Held that the question being one of considerable difficulty and importance, and 
involving, moreovei, in its decision, questions which might seriously 
affect the rights of the p.utics inter sc, it was not a question such as 
was contemplated by S. 4 3 of the I ndiau Trustees’ and Mortgagees’ 
Act XXVIII of 18GG, nor one upon which the Court ought togive any 
opinion merely on an e* putt' petition of this character. 7 B. 381. S 

General Procts/ons 


44. For the purposes of this \ct, a person shall be deemed to he 
entitled to the possession m to the receipt of the lents 
etJ^may execute and- income oi immoveable ot moveable properly, 
powers, not with- although his estate may he charged or incumbered, 
brancebf incum either by himself or by any former owner, or otherwise 

howsoever to any extent, but the estate or interests 
of the parties entitled to anv such charge or incumbrance shall not be 
affected bv the acts of the person entitled to the possession or to the 
receipt of the rents and income as aforesaid, unless they shall concur 
therein. 


45. The provisions contained in tin’s Act shall, except as hereinbefore 
Operation of Act otherwise provided, extend only to persons entitled or 
acting under a deed, will, codicil, or other instrument 
executed after this Act comes into operation, or under a will or codicil 
confirmed or revived by a codicil executed after that date, and onl> to ^ 
property in British India and to cases to which English Law is applicable. 

46. This Act may be called “The Trustees* and 
Mortgagees’ Powers Act, 1866.” 

47. Eepealed by the Repealing Act 1874 (XVI of 
1874). 


Short title. 
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THE INDIAN RAILWAYS ACT, 1890. 

ACT IX OF 1890. 


Received th e G-G.’s Assent on the 21st March, 1890 

An Act to consolidate , amend , and add to the Law relating to 
Railways in India. 

Wjiereas it is expedient to consolidate, amend, and add to the 
law relating to railways m India ; It is hereby enacted as follows* : — 


CHAPTER I 

Preliminary. 

Titio, extent, and 1. (I) This Act may be called the Indian 

commencement*. K ai l W ays Act, 1890 1 

(2) It extends to the whole ol British India 42 inclusive . 

. . (m so far as it has been or may be extended under the provisions 

of the Smdh-Pishin Kailway Act, 1887 3 of British Baluchistan, and 
applies also to all subjects of Her Majesty within the dominions of 
Princes and States in India 4 in alliance with Her Majesty, and to all 
native subjects of Pier Majesty without and beyond British India and 
those dominions 5 ; and 

(3) It shall come into force on the lit'st day of May, 1890. 

N.B. — The words “of Upper Burma, and “ after the word “ inclusive,” were 
ropealed by the Burma Laws Act, 1898 (XIII of 1898), Burma Code. 

(Old Acts) 

Act IV of 1879 S. 1 (Corresponding to S. 1 (1) (2) A (3), present Act). 

Act XVIII of 1854 No corresponding provision. 

(Notes). 

/. — “Indian Railways Act, 1890 
(1) Preparation of an Indian Railway Code. 

The — consistent, so far as public mterebts permit, with the letter, of the 
contracts subsisting between the Government and Railway Companies, * 
has been under consideration for many years, and 1 6 e Indian Rail- 
ways Bill has boen drawn with special reference to the x objections to 
which the drafts prepared in 1866 and in 1884 were considered both 
m India, and in England to be open. (See Statements of objects 
and Reasons). 
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/. — " Indian Railway a A cl, 1890 9 — (Continued ) . 

(2) Public General Acte of Parliament applicable to Railway Companies in India. 

(a) 31 and 32 Vict. C. 26. 

Thia statute enables certain Guaranteed Indian Railway Companies, e <7., the 
G.l.I*. Ry. Co., E.I. Ry. Co., B. B. & C I. Ry. Co., 8c:ndc Ry. Co., 
* Eastern Bengal Ry. Co , ,md the O & R. Ry. Co., Ld., to raiao money 
on Debenture Stock. B 

( b ) 36 AND 37 Vict. C. 43. 

This statute enables all Railway Companies to issue and register shares and 
securities in India. • C 

( c ) 42 vnd 43 Vict. 0. 11. This Indian Guaranteed Railways Act (1879). 

This Act enables the Guaranteed Railway Com j»mcs in India and the Secre- 
tary of State for India in Council 10 enter into agreements with res- 
pect to the working of Railways and with respect to telegraphs, and 
confeis upon those companies additional powers with respect to then 
undertakings.* D 

(d) 46 and 47 Vic. C. 30. 

This Act authorises companies registered under the English Companies’ Act, 
1862, to keep loca’ registers of their members m British Colonics (in- 
cluding India) E 

(<•) 57 and 58 Vict. C 12. 

Thib Act enables Indian Railwa) Companies (registered under the English 
Companies’ Act (1862 — 1890), to pay interest out of capital durir 
construction. 

(3) Spocial Acts of Parliament applying to or which have applied to Railway 
Companies in India. 

(a) Assam Railways and Trading Co.— 

60 and 61 Vict., eh. xvn. 

(b) B. B ana C. 1. Ry. Co.— 

(I) 18 and 19 Vict , ch., cxui ; 

(II) 22 and 23 Vict., ch., cu , 

(III) 61 and 62 Vict., ch,, xlix. 

(c) Calcutta and Sodth-Eastern Ry. Co — 

20 and 21 Vict., ch , xxn. 

(<!) E.I. Ry. Co.— 

(i; 12 and 13 Vit., ch. xcin , 

(11) 16 and 17 Vict. ch. ecxxvi , 

(lii) 18 and 19 Vict., ch. xxxmii , 

(iv) 19 and 20 Vict., ch. cxxi; 

(v) 27 and 28 Vict., ch. civn ; 

(vi) 42 and 43 Vict., ch. 43 . ch. ccm 
( vu) 43 Vict., ch. 10 ; • 

(vin) f4 and 45 Vict., ch. 53 ; 

(ix) 48 and 49 Vict., ch. 25 , 

(x) 55 and 56 Vict., ch. x , 

- (xi) 58 and 5 9/ Vict., ch. xx. 


*1 



S, 1] Act IX of 1800 (INDIAN RAILWAYS ACT). 

/• — “Indian Railways ‘Act, 1890 ’’—(Cone uded). 

<e) E. B. Rv. Co.— 

(i) 20 and 21 Vict. y ch. clix ; 

(u) 29 and 30 Vict. y ch. cxxxvi ; 

(lii) 47 and 48 Viet., ch. cciv. 

(fl G J.P. Ry. Co.— 

(i) 12 and 13 Viet., ch. lxxxni ; 

(ii) 17 and 18 Viot., ch. xliv 

# (‘ii) 63 and 64 Viet., ch. cxxxvm ; 

(iv) 1 Edw. vn., ch. 25. 

((/) Great Southern India Ry. Co.— 

(i) 21 and 22 Viet., ch. cxxxvm , 

(ii) 23 and 24 Viet., ch. xxix ; 

(in) 37 and 38 Viet,, ch. cxn. 

(h) Madras Railway Co. — 

(i) 16 and 17 Viet., ch. xlvi : 

„ . (n) 17 and 18 Viet., eh. xxix ; 

(iii) 18 and 19 Viet., ch. xi. 

(») O. and R. Ry. Co.— 

(i) 21 and 22 Viet., ch. lxxxm , 

(u) 51 and 52 Viet., ch. 1. 

(7) Scindf. Uy. Co.- 

(1) 1H and 19 Viet., ch. cxv , 

(ii) 20 and 21 Viet., ch. clx ; 

(111) 32 and 33 Viet., ch. lxxx. 

(k) South Indian Ry. Go.— 

(I) 21 and 22 Viet., oh. cxxxvm , 

(II) 37 and 38 Viet., ch. cxn ; 

(III) 51 and 52 Viet., ch. v ; 

(iv) 53 and 54 Viet,, ch. 6. 

2 .— “ Extends to the whole of British India. 99 

(1) “ British India ” meaning. 

The term shall mean “ all territories and places within Her Majesty’s domi- 

nions, which are for the tune being governed by Her Majesty through 
the Governor-General of India, or through any Governor or other 
Officer subordinate to the Governor- General of India. See S, 3, 
cl. p), General Clauses Act (X of 1897). H 

(2) Scope of the term M British India.” 

By Acts XIV and XV of 1874, not only Aden,* but the Laccadive Islands m the - 
Indian Ocean, the Andaman and Nicobar Islands, aW Ajmere and 
Merwara in the centre of Rajaputana, are declared to be parts of 
British India, which shows that the Indian Legislature has g*ven to 
the words “ British India” a much more extended meaning than, at 
first sight, they would appear to indicate. 9 B. 244 (249). | 
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2, —“Extends to the whole ot British India ” — ( Concluded ). 


[Si 


i) 

(3) Railway station in Native State-Cession of jurisdiction— Cession of territory. 

The applicant was charged with having imported bhang into the Presidency 
of Bombay, inasmuch as a parcel containing tho bhang and bearing 
§ his name and address was received at Kalol, a railway station in a 
Native State. It appeared that the criminal jurisdiction along the 
line of railway was ceded to the Government of India, but there had 
been no cession of territory. Held, that no offence was cpmmitted 
unless the importation was into the Presidency of Bombay,' that is, 
into the territories which formed part of British India, and if tho land 
on which the offe -co was alleged to have been committed had non act- 
ually been ceded, it could not form part of British India. 5 Bom.L.R. 
873. J 

• 3.—“ Extended . . .Sind Plshin Railway Act, 1887," 

Application of the Railway Act* 


See S. 3, Sind Pishin Railway Act, XI of 1887 and S. 150, in/m. 


Ji 


4.— “India." 

(1) India— Definition in General Clauses Act. 

(n) “India "shall mo in British India, together with any territories of any 
Native Prince or Chief under the Suzerainty of Her Majesty, exercised 
through the Governor-General of India or through any Governor or 
other Officer subordinate to the Governor-General of India (See 
S. 3, cl. 27, General Clauses Act, X of 1897). R 

(5) “ India," as distinguished from British India, includes the territories of 
Nativo States. 24 and 25 Viet., C. 67, S. 22 ; 28 and 29 Viet., C. 15, 
S. 3, etc , cited in Ilbert’s Government of India, 2nd Ed., p. 2G4. L 

( 2 ) Penal Code, applicability of, to such parts of railways as run through Native 
States. 

The Penal Code h is been extended, or rondered applicable to such parts of the 
following railways as pass through Native States — 

(a) Bhaunagar-Gondal. 

Bhaunagar-Gondal- J unagad-Porbander Railway. 

Jetalsar Virawal section — Dhorap-Porbandor section. 

Jetalsar-Rnjkot section. , 

(fc) Bombay, Baroda and Central India Railway. 

(r) Great India Peninsula Railway. 

(d) Madras Railway. 

( e ) Mysore. 

Kolar Gold Fields Railway. 

Mysore section of Southern Maharatta Railway. 

Mysore State Railway. 

(/) Western Rajaputana Railway. 

Rajaputana-Malwa Railway. 

Rewari^Feiozpur section. 

• {g) Indian Midland Railway. 
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4. — “India (Concluded). 

(h) Morvi State Railway. 

(i) Bengal-Nagpore Railway, 

(}) Delhi-Umballa-Kalk/t Railway. 

(k) North-Western (formerly Sind-Puniab and Delhi) Railway t 

(l) Jammu and Kashmir Railway. 

(m) Nizam's Guaranteed State Railway. 

(n) Southorn Maharatta Railway. — 

t South Doccan soction. 

West Deccan line 
East Deccan line. 

Hanhar Branch. 

(o) Drangadhra Railway. 

(p) Jamnagar Railway. 

(q) Kolhapur State Railway. 

(r) Alimodabad-Parantij Railway. 

(s) Koti-Rohn Railway. 

(t) Mehsana-Viramgam Railway. 

(u) Palanpur-Disa Railway. 

(ti) Rajpipla State Railway. 

(w) Tapti Valley Railway. 

(a) Oudh a’>d Rohilkaud State Rail\va\ — 

Bareilly-Rampore-Moradabad section 
(//) S utbern Punjab Railway — 

Bharatpur and Bikanir section. 

(z) Cawnpore-Achncra SLate Railway. 

(aa) Goona-Bavan Railway. 

(66) Barsi Light Railway. 

(cc) Dhond Manmad Railway. 

(dd) Hyderabad Godavcry Valley Railway. 

(ce) Godhra— Rutlam Nagda Railway, etc , etc. M 

5.— “Beyond — dominions. 99 
Power to exempt Railways from Act 

See 8. 147, infra . N 


2. (1) On and from that day the enactments specified in the 

first schedule are repealed to the extent mentioned 

Repeal. , 

in the third column thereof. 

(2) But all rules, declarations, and appointments made, sanc- 
tions and directions given, forms approved, powers conferred, and* 
notifications published under any oi those^nactments,%r under any 
enactment repealed by any of them, shall,* so far as they are con- 
sistent with this Act, be deemed to have been respectively made, 
given, approved, conferred, and published under this Act l . 
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(3) Any enactment or document referring to any of those enact- 
ments, or to any enactment repealed by any of them, shall, so far as 
may he, be construed to refer to this Act, or to the corresponding 
portion thereof. 

9 Old Acts 

Act IV of 1879 . . S. 2 Corresponding to (1) and (2). 

Act XVIII of 1854 . . No corresponding provision. 

N.B. — Sub-section (3) is new. 

(Note). , 

f.-— “ Made, given.. ..Act.” 

Cf. S Jl7 (5), infra. 0 

3. In tins Act, unless there is something re- 

Definitions. , 

• pugnam in the subject or context. 

(1) “ tramway ” means a ti am way constructed under the Indian 
Tram wins Act, 1881), or any special Act relating to tramways: 

02) “ terry ” includes a bridge of boats, pontoons, or rafts, a 
swing-bridge, a flying bridge, and a temporary bridge, and the 
approaches to, and landing places of, a terry 

Old Act. 

Sub-Ss (1) and (2) arc new. 

(8) “ inland water 1 ” means any canal, river, lake, or navig- 
able water in Jintish Tiulia : 

Old Act. 

Thib sub- section is new. 

(Note). 

/ .—“Inland water.” 

Analogous provision. 

Cf. S, 5 (3), Act VI of 1884 (Inlan 1 Steam Vessels). P 

(i) “ railway 1 ” means it railway, or any portion ot a railway, 
for the public carnage of passengers, animals, or goods, and in- 
cludes — 

(a) all land witluu the lences or other boundary-marks indi- 

cating the limits of the land appurtenant to a railway ; 

(b) all lines ol rails, sidings, or branches worked over for the 

purposes of, or in connection with, a railway ; 

(c) all Stations, offices, warehouses, wharves, workshops, manu- 

factories, lixed plant and machinery, and other works 
constructed for the purposes of, or in connection with, a 
railway : and 
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{d) all ferries, ships, boats, and rafts which are used on inland 
waters for the purposes of the traffic of a railway , and 
belong to, or are hired or worked by, the authority 
administering the railway : # 

Old Acts. 

Act IV of 1879 .. 8.3. 

Act XVIII of 1854 .. 8.1. 

> (Notes). 

/.—“Railway. “ 

(1) Sources of sub-sec. 

See Twelfth Annual Report, Railway Commissioners, p. 1. Q 

(2) Cl. (4), sub-cl. (d). 

Sub-cl (d; of the definition of “ i ail way ” has Veen restricted to such vessels as 
are used on inland w iters within the local extent of the Act. Jt 
has been hold that tlie corresponding clause in Act IV of 1879, must 
be read in this restricted sense, as, apart from the kc.*l extent of that 
Act, a wider constiuction of the clause might bring the Railways Act 
into collision with the Merchant Shipping Acts, and the provisions 
of the general law relating to the carriage of passcngcis and goods by 
Sea. (Sec Statement of Objects and Reasons.) R 

(5) “ Railway company 1 ” includes any persons, whether 
incorporated or not, who are owners or lessees of a railway, or 
parties to an agreement for working a railway : 

Old Acts. 

Act XVlIIof 1874 } No corroB P ondln 8 provision. 

(Notes). 

/.— M Railway Company. * ' 

(1) Analogous provision. 

Of. the Regulation of Railways Act, 1871 (31 and 35 Vic. c, 78,8. 2). 8 

(2) “ Railway "—To what it refers. 

For the purpose of 8. 3, els. (5) (6; and (7), the word ‘railway’ whether it 
occurs alone or as a prefix to another word, has reference to a railway 
or portion of the railway under construction, and a railway not used 
for the public carriage of passengers, animals or goods, as well as to a 
railway withm the definition of that word in S. 3 (4), (See S. 148 (1) 
wifi a, and Statement of Objects ami Reasons). T 

(6) “railway administration 1 ” or “administration,” ; n the 
case of a railway administered by the Government or a Native State 
means the Manager of the railway, and includes the Government 
or the Native State, and, in the case of a railway administered by a 
railway company, means the railway company : 
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Old* Acts, 

Act TV of 1879 .. S. 8. 

Act XVIII of 1854 . . No corresponding provision. 

(Notes). 

• l.—“ Railway Administration. 19 

Railway Administration— Necessity for the definition. 

(а) For the purpose of Oh. VII, infra, relating to the responsibility of railway 

administrations as carriers, it is proper to define the expression “ rail- 
way administration,” in the case of a railway administered by # the Gov- 
ernment or a Native State, lo include the Government or Stato as 
the case may bo (See Statement of Objects and Reasons ) U 

(б) In the Indian Railways Act, 1879 the expression, “railway administration— 

was defined as meaning m the case of a railway worked by Govern- 
• ment, the manager of such railway and the expression did n« t include 

Government ^4 0. C. 1*8 (1 S6). Y 

(c) The same expression in such a case, although it still moans the manager, 

now includes the Government, so that wherever the oxprossion is used 
in the pro>ont Act, it must, uules^ thoic is something repugnant m 
the subject or context, also mean the Government. (Ibui). W 

(d) In the case of a railway admiin&teied by the Government, if a railway 

admimsi ratioi ih liable for compensation, it is the Government which 
has to make compensation, (Ibul). X 

(e) It was probably for this roason that the expression “railway administra- 

tion ” was defined m the Act of 1890, so as to include the Government 
(Ibid.) Y 

(/) The definition suggests that the framers of the Act contemplated that a 
suit, m which compensation was claimed under Ch. VII in/m, should, 
where the i ail way is administered by the Government, be brought 
against the Government. (Ibid) 2 

(7) “ railway servant 1 ” means any person employed by a rail- 
way administration in connection with the service of a railway : 


Act IV of 1879 
Act XVIII of 1851 


Goods clerk. 


Old Acts. 

S. 3. 

No corresponding provision. 

(Note). 

/. Railway servant. ” 


A employed by a railway administration is a railway servant within the 

meaning of S. 3 (7) of the Act. 9 P. R. 1898 (Cr.) * X 

(8) ‘ inspector ’ moans an Inspector ol Railways appointed 
under this «A.ct . 


Old Act. 

This definition is new 

(9) “ goodBi ” includes ^ inanimate things ol every kind : 
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Old AtBtB' 

Act XVinof 9 1854 } No 00rr< s P° ndln 8 Provision- 

(Notes). 

/. — “Goods. ” 

Analogous provision. 

Of. the Railway Clauses Act 1845 (8 & 9 Vic , c. 20), S. 3. 

2.—“ Includes. 99 

“ Include Meaning, 

(a) “ When, in an interpretation clause, it is state! that a certain term 1 in- 

cludes ’ so*ahd so, the moaning is that the term retains its ordinary 
meaning, and the clause enlarges the moaning of the term, and makes 
it include matters, which the ordinary meaning would not include. 
Pei Lord Esher in Rodger v. Harrrison , 1 Q.B. (1893), p. 1G7. C 

(b) The use of the term, * includes ”, shows that the term indicated is not 

meant to be defined. 9 B.H.C. 99 (106). D 

(c) The word “include” in the General Clauses Act is intended to be enume- 

rativo, not exhaustive. 2M. 5 (7). E 

(d) When the Legislature in' ends to exhaust the significition of the word in 

terpreted, the word “ mean ” is used. (Ibid). p 

{c) Where a definition “ include-. ’’ certain persons or things, it does not neces- 
sarily exclude other persons or things not so included ; for, when a de- 
finition is intended to be exclusive, it would s^om that the form of 
the words is “ means and includes ". 4 C. 492. Q 

(10) “rolling-stock 1 ” includes locomotive engines, tenders, 
carriages, wagons, trucks, and trollies of all kinds : 

Old Acts. 

Act XVI i/ of 1854 } No corresponding provision. 

(Note). 

/. — “ Rolling stock. ” 

Analogous provision. 

Cf. 8. '1, the Bolling Stock Protection Act, 1872 (35 and 36 Y r ic. c 50, 8. 2). H 

(11) “traffic 1 ” includes rolling-stock of every description as 
well as passengers, animals, a and goods. 

Old Acts. 

ActXVnioi 9 1854 } No corresponding provision. 

(Notes). 

Traffic. 99 

Analogous provision. 

C/. 8. l, the Railway and Canal Traffic Acts, 1854 (17 and 18 Vic., c. 31). » 
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[S. 3 


2.—“ Animals." 


(a) Nowhere m the Act, is the term “ animal ” defined. 

(£5) Glwse, J., in deciding that a crab was an 1 animal * as defined by S. 2, Act XI 
of 1890, viz. % 11 domestic or captured animal”, said, “there can, I 
# think, be no doubt whatever on the point, for the word “animal* 1 
ordinarily means an organised or living being having sensation and 
power of voluntary motion, an inferior or irrational being as distin- 
guished from man ” ret Ghose, in 24 C 881 (885). J 

(12) “ through traffic ” means traffic which is carried over the 
railways of two or more railway administrations : 

Old Aot. 

This definition is new 

* (13) “ rate ” includes any fare, charge, or other payment for 
the carriage of uny passenger, animal, or goods : 


Act IV of 1879 
Act XVIII of 1854 


Analogous provision. 


Old Acts. 

No corresponding provision. 

This clause is new. 

(Note). 

/. “Rate." 


Cf. S. 2, the Raihv.ijwRollmg Stock Protection Act, 1872 (35 and 3G Vic., S. 3, 
The Kailwa) s Clauses Act , c. 50) and (8 Viet., c. 20). K 


(14) “terminals 1 “includes charges in respect of stations, sid- 
ings, w T harves, depots, warehouses, cranes, and other similar 
matters, and of any services rendered thereat * 

Old Acts. 

Act XVinoM854 ! No corresponding provision. 

This clause new. 

(Note). 

/. — “Terminals.” 

Analogous Provision. 

Cf- S. 55, the Railway and Canal Traffic Act, 1888 (51 and 52 Vic , c. 25). L 

(15) “ pass ” means an authority given by a railway adimnis- 
tration, or by an officer appointed by a railway administration in 
this behalf, and authorizing the person to whom it is given to 
travel as a passenger on a railway gratuitously : 

• Old Aot. 

This definition is now. 


(16) “ ticket ” includes a singleticket, a return ticket, and a 
season ticket : 
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Oldest. 

This definition is new. 

(17) “ maund 1 ” means a weight of three thousand two hund- 

red tolas, each tola being a weight of one hundred and eighty grains 
Troy : and » 

Old Act. 

This definition is new.; 

(Note). 

1.—” Maund.” 

11 Maund." 

82 29 lbs = 1 Maund; 

27-22 Maunds » 1 Ton. M 

(18) “ Collector 1 ” means the chief officer m charge of the 
land revenue administration of a district, and includes any officer 
specially appointed by the Local Government to discharge the 
functions of a Collector under this Act. 

Old Acts. 

Act IV of 1879 I XT , 

Act XV11I of 1854 j No corrospondmg provision. 

(Note. 

“ Collector.” 

Collector— Definition. 

Seo also the definition m S. d (10), Act X of 1897 (frcueral Clauses Act). N 

CHAPTER II. 

Inspection of .Railways. 

„ . 4. (1) The Governor-General in Council a may 

Appointment - 7 

and duties of ins- appoint persons, by name or by virtue of their 

poctors i. office, to be Inspectors of Railways. 

(2) The duties of an Inspector of Railways shall be — 

(а) to inspect railways with a view to determine whether they 
are fit to he opened for the public carriage of passengers, 
and to report thereon to the Governor-General in Council 
as required by this Act ; 

(б) to make such periodical or other mspections.of any railway 
or of any rollmg-stock used thereon as the # Governor- 
General in Council may direct ; 

(c) to make inquiry under this Act into the cause of any 
accident on a railway ; 
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(d) to perform such other duties as are imposed on him by this 
Act or any other enactment for the time being in force 
'relating to railways. 

• Old Acts. 

Act IV of 1870 ... S. 5-A (corresponding to sub-S. 1 of the present Act). 

Act XVIII of 1854 ... No corresponding provision. Sub-S. (2) is new. 

(Notes). 

“ Appointment. . . . Inspectors . 99 

(1) Analogous provision. 

Cf . — S. 3, the Regulation of Railways Act, 1871 (34 md 35 Vic., c. 78). 0 

(2) Persons appointed to be Inspectors of Railways. 

For . s'>c Government of India (Railway) Circular No. XV, dated 4th 

December 1888. P 

2. “May 99 

Consulting Engineers. 

for Railways, etc., to bo inspecting oilicers. See Government of India 

(Railway) Circular No. XV, dated 4th December, 1888. Q 

8 . An Inspector shall, for the purpose of any of the duties 
which he is requited or authorized to perform 
^Dowers ol In^peo- un( ] ei . (,] UH Act, be deemed to be a public servant 2 

within the meaning of the Indian Penal Code, 
and, subject to the control of the Governor-General in Council, shall, 
for that purpose, have the following powers, namely : — 

(а) to enter upon and inspect any Railway or any rolling-stock 

used thereon ; 

(б) by an order in writing under his hand addressed to the 

railway administration, to require the attendance before 
him of any railway servant, and to require answers or re- 
turns to such inquiries as he thinks fit to make from such 
railway servant or from the railway administration ; 

(c) to require the production of any book or document belonging 
to, or in the possession or control of, any railway adminis- 
tration (except a communication between a railway com- 
pany and its legal advisers 3 ) winch it appears to him to 
be necessary to inspect. 

Old Aots. 

Aot IV of 1871 .See S. 5 (d) (1). 

Act XV III of 1854. ..No corresponding provision. 



Ss. S to 7] Act IX of 1890 (indian railways act). 13 

(Notea). 

“ Power of Inspectors. 99 

Analogous provision. 

Cf. — S. 4, the Regulation of Railways Act 1871 (34 and 35 Vic v c. 78), R 

2.—-" Deemed to be a public servant. 99 

(1) Publio sewant defined. 

See S. 21, T. P. C. S 

(2) Offences by, or, relating to public servants. 

For , soc Chapter IX, I. I\ C. T 

(3) Contempts of the lawful authority of public servants 

For , see Chapter X, l.P.C. U 

Except a communication . . ..legal advisers 99 

i 

Reason for the exception. 

In accordance with a suggestion made by one of the railway companies with 
reference to the diaft Bill (Railway) of 1884, communication between 
- ' railway companies and their logal advisers have been expressly except- 

ed from the documents of which an Inspector of Railways may 
require production. (See Statement of Objects and Reasons). Y 

6. A railway administration shall afford to the Inspector all 

Facilities to be , easo nable facilities for performing the duties and 

afforded to inspec- exercising the powers imposed and conferred 

upon him by this Act. 

Old Acts. 

Act IV of 1879 ...8. 5 (d) (2). 

Act XVIII of 1854... No corresponding provision. 

CHAPTEK III. 


tors. 


Construction and Maintenance of Works. 

7. (1) Subject to the provisions of this Act and, in the case 
of immoveable property not belonging to the 
waySmstltions ™ ilwa y administration, to the provisions of any 
to execute all noces- enactment for the time being in force for the 
s»ry works. acquisition of land for public purposes and for 

companies l, and subject also, in the case of a railway company, to 
the provisions of any contract between the company and the Gov-, 
eminent, a railway administration may, for the purpose Yif construct- 
ing a railway or the accommodation or other works connected there- 
with, and, notwithstanding anything in any other enactment for 
the time being in force, — 
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(a) make or construct in, upon, across, under, or over, any lands, 

or any streets 2 , hills, valleys, roads, railways, or tram ways 
• or any rivers canals, biooks, streams, or other waters, 
or any drains, watci -pipes, gas-pipes, or telegraph lines, 
such temporary or permanent inclined planes, arches 4 , 
tunnels 5 , culverts, embankments, aqueducts, bridges 6, 
roads 7 , lines of railway 8 , ways, passages, conduits, 
drains, piers, cuttings, and fences 9 , as the railway 
administration thinks proper 

( b ) alter the course of any rivers, brooks, streams 10 , or 

water-courses for the purpose of constructing and main- 
taining tunnels, bridges, passages or other works over 
or under them *and divert or alter, as well temporarily as 
permanently, the course of any rivers, brooks, streams, 
or watercourses, or any roads, streets, or ways, or raise 
or sink the level thereof, in order the more conveniently 
to carry them over or under, or by the side of, the 
railway, as the railway administration thinks proper ; 

(c) make drains or conduits into, through, or under any lands 

adjoining the railway for the purpose of conveying 
water from or to the railway; 

(d) erect and construct such houses, warehouses, offices, and 

other buildings, and such yards, stations 11 , wharves, 
engines, machinery, apparatus, and other works and 
conveniences as the railway administration thinks pro- 
per , 

(e) alter, repair, or discontinue such buildings, works, and con- 

veniences as aforesaid or any of them, and substitute 
others in their stead ; and 

{ j ) do all other acts necessary for making, maintaining, altering 
or repairing, and using the railway 12 . 

(2) The exercise of the powers conferred on a railway adminis- 
tration by sub-section (1) Shall be subject to the control of the Gov- 
ernor-General in Council. 

Old Acts. 

Act XV III of 854. ! No corre3 P nn ding provision. 
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(Notes). 

General. 

(1) Analogous provision. * 

This section corresponds bo S 16 of the Railway Clauses Act, 1845 (8 and 9 
Vic., e. 20). ’ W 

(2) Nature of section. 

This section follows generally the terms of an English enactment, but super- 
sedes any local enactments which prohibit the construction of railways 
* ovor gas-pipes and the like, without the previous permission of Munici- 

pal Commissioners. The expense of diverting the course of a railwa\ 
for the purpose* of avoiding a gas pipe, would usually bo out of all 
proportion to any damage which might possibly be caused by the rail- 
way passing over the pipe. (See Statement of Objects and Hensons) X 
4) Powers conferred. 

(a) It confers on railway administrations certain statutory powers; and a 

statutory power is a power confcired by statute to do something which 
could not be lawfully done without it. Emsely v. North-Eastern liy . 
Co ., (1896) 1 Ch. 418 (428). Y 

\b) But these powers arc to be taken as cut down and qualified by thopmvision 
that it must be an act “ necessary lor making, maintaining, altering 
or repairing and using the iailwa\ ” Tuqlt v. Golden Valley Jly Co , 
(1877) 15 Ch. D. 330. ' * Z 

(0 See also cl. (/), infra, A 

(4) Exceeding the statutory powers. 

In Fink v. London and S. W Tty. Co , (1990)44 Ch I> 330, a question of in 

widening a railway was discussed. B 

(5) Section does not introduce, in the case of railways, any special principle. 

The as to injurious affecting, different from that applied m the case of other 

woiks. Ait-Gen. and Hate v Mehopolitan liy Co.., (1894) 1 QB, 
384. C 

1.—“ Provisions of. . .companies. ” 

(1) Acquisition of land— Provision. 

See the Land Acquisition Act (I of 1894). D 

(2) Right of way. 

does not exist on land acquired by a Railway Company under Act VI of 

1857, except when the Company, by its own acts lays itself under 
legal obligation to provide a way . 3 W.R. 27 E 

(3) Payment of compensation for damages caused by lawful exercise of powers 
under this section. 

As to , see S. 10, infra. P 

2.— ** Streets.” • 

(1) Street, meaning of. * 

(u) The term “street,” m its strict sense, is restricted to the roadway and 
footways. L.C . and D. Ry. Co. v. Mayor of London , 19 L.T. 250. G 

(b) It also moans a thoroughfare with houses on both sides. Galloway v. Mayor 

of London, L.R. 1 H.L, 34. H 
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2 " Streets 9 '—(Concluded ) . 

(2) Right of owner of land adjoining public highway to erect gates. 

Tilt 1 owner of land adjoining a public highway, is legally entitled to erect gates 
or open doors so as to give him access to the highway at any point he 
• pleases, whether the soil of the highway be his or not. London and 
North-Western By. Co. v Mayoi , etc. t of the City of Westminster, 67 
L.T. S3, cited m 25 M. 635 (651). I 

3. -“ Rivers.” 

“ Riverg ’’—Scope of the term. • 

Navigable as well as non-navigable nvcis arc included in this term Abraham 

* v 0. N. Hy Co , 16 Q B. 586. ' J 

4. —” Arches.” 

Purchase by Railway Company. 

Semble Land covered by an arch must be purchased by a Railway Company. 
Pinchmv „ London and Blackmail Hy . Co., 24 L.J. Ch. 417. K 

5. — ‘ 'Tunnels.” 

# Railway Company to purchase land. 

When a Railway Company desires to enter on a certain land in order to have a 
permanent tunnel constructed, it must purchase the site Spanow v. 
Oxfoid Hy. Co., 2 Do G. M and G. 94 L 

6— “Bridges ” 

(1) Authority to construct a temporary bridge. 

A Railway Company has ,in order to carry earth for constructing an embank- 

ment. London and Bum Hy. Co v. (hand Junction Canal Co., 1 By. 
Gas. 224 M 

(2) Bridges and inclines. 

In addition to the power given by this section to the railway administration, 
S. 11, infra , giver* the Governor-General in Council, power to require 
the administration, at any time, to make over or under-bridges, 
ascents and descents, and to remove or dimmish the danger of levcl- 
crossmg. (See S. 14 of the Act). R 

( 3 ) Railway Company agreeing to make approach to bridge with certain slope. 

Where a Railway Company agreed to make the approach to a bridge with certain 
slope, it was held to the agreement. Attorney-General v. Mid. Kent , 
etc., Hy. Co., (1867) 3 Ch. 100. ' 0 

(4) Line crossing public footpath- Obligation imposed by English Statute. 

In Daitfmd Rival Council v. Bexley, etc. Hy Co., H. L. (1898) A. C. 210, it 
was held that the English statute did not impose on a Railway Com- 
pany, whose line crossed a public footpath, the obligation ofearry- 
m mg the footpath by means of a bridge. p 

7— “Roads.” 

A Railway Company diverting road. 

(a) A permanent diversion of road can be effected by a Railway Company. 
Phillip v. L. B. and S. C, By. Co., 4 Giff, 46. Q 
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7.— 44 Roads 99 ^(Concluded). 

(6) Such diversion may be to a spot where there is level crossing provided the 
same is more convenient than a bridge. Attorney-Gam al y. Ely. and 
By. Co , L. R. 4 Ch. 194. ’ R 

(c) Such acts only as arc necessary for constructing the Hallway or the 
accommodation of other works connected therewith, can be executed, 
and not those done merely for the saving of expense. Beg v. Wycombe 
By. Co., L. R. 2 Q. B. 310. S 

8.—** Lines ot railway. 99 

The words , were added by the Indian Railways Act, Amendment Act (IX 

of 18%), S. 1. T 

9.— "Fences." 

(1) Power to require administration to provide boundary markB. 

i 

In addition to the powei here given to the Railway administration, S. 18, infra, 
gives the Governor -Goneial in Council power to require the administra- 
tion to provide boundary marks or fences, woiks in the nature of 
screens, gates, chains, bars, etc. U 

(2) Under English Statute, Railway Company is bound to maintain sufficient 
fences. 

for the protection of the cattle ot the “ owners or occupiers ” of land ad- 
joining the line. lJcuoson v Midland By. Co., (1872) L. R 8 Ex. 8 , 
Co'ny v Great Western By. Co., (1881) 7 Q. B. D. 322 Y 

(3) Railway Company is not bound in duty to its passengers or other persons to 
maintain fences 

But a , sufficient to koop cattle off the line in all circumstances, but is bound 

to use every reasonable care to prevent them from straying upon the 
line. Buxton v. North-Eastern By. Co , (18G8) L. R. 3 Q.B 549 
Luxcombe v Great Western By Co , (1899) 2 B. 315. W 

10.— "Rivers, brooks f streams." 

(1) Power conferred by sub-Bection (1) clause ( b ). 

Tho is to bo taken as qualified by cl (/), infra , and it only authorises a 

diversion, when the river or road pieseiits an actual obstacle to the 
construction of the line, and not whore the diversion is merely to save 
expense. Puyhv. Golden Valley Bailway Co. (1887), 15 Oh. D. 330. X 

(2) Diversion of stream. 

cannot bo effected merely for convenience and economy, e. q to save the 

expenses of constructing two bridges. Puqh v. Golden Valley By. Co., 
L. R. 15 Ch. Div. 330. Y 

(3) Diversion— Company to keep within authority given. 

The Company, m making the diversion, must koop within the authority given 
them. Queen v. Wycombe By. Co., (1867) 2 Q. B* 310. Z 

I 

(4) Diversion of public footpath not permitted. % 

But, the Statute does not authorise a Railway Company to divert a public foot- 
path, so as to place it on land of which the Company had not acquired 
the ownership. Bangeley v. Midland By. Co., (1868) L. R. 3 Ch. 
306. A 
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10,— “Rivers, brooks, streams “—(Concluded). 

(5) Bailway Company diverting a road. 

(a) Whole a Railway Company divcitcd a toad nltir vne s but with a bona fide 

view to the convenience of the public, a Court of Equity would not 
compel them to replace the road so as to make tlieir work ultra web, 

* if the result will be to cause gieatei inconvenience to the public. At- 

toi ncy-Genentl v Ety Haddenhnm , etc , By Co., (1868), L. R, 6 Eq. 
106. B 

(b) On appeal from the above, held, that the Company had not cxcoodcd its 

powers. (Ibid.) (1869) 4 Cb. 194. • C 

. //.— “Stations.” 

What constitutes a station. 

A road, platform and step, collectively constitute a station. Lord Petic v. Eas- 
• tent By Co , 3 Rv. Gas 367. But see Eton College \ G. W By Co., 

1 R> Gas. ‘200 # D 

12. -“Do all other acts . . . railway . * 9 

(1) Nature of this clause 

# This clause is in reality a proviso on the whole section. E 

(2) Reason for the above view. 

See Queen v Wycombe Bj, Co , and Pmjh v Golden Volley By Co , sup) a. 

where it was held that the woiks authorised by the section must be 
works “ necessary for the making, maintaining, altering, or repairing, 
and using the railw.i> ” See, also, Einslcy v Not th- Eastern By. Co., 
(1896) ICh. 418 (434;. F 

( 3 ) Work convenient on ground of economy. 

(a) Woiks which aic only convenient to a Railway Company on the ground of 
economy, are not nceev*uv within the meaning of this section 
Femvich v East London By Co , (1875) L. R 20 Eq. 544 G 

(5) Whu»" a Railway wished to build a temporal v railway to save the trouble 
and expense of casting materials fioni a highway, the mere saving of 
expense in eonstiuction dal not constitute necessity. Moitis v. Totten- 
ham. etc . By Co , (1862) 2 Ch 17 H 

(4) Railway Company making a iine constructing burrow pits. 

A Railway Company, which, in making a line c mi strut* ts the bunow pitsm 
such a manner .is to h# continuous, thus acting as channels for water 
to pass along the line, will be liable if any damage is caused thereby 
to the owner of land ad ,accnt to the line 2 Bom. L. R. 537. I 

( f j) S. 394, Act III of 1888 (Bombay Municipality) -Railway Company storing 
Bleepers on their premises— License from Municipality. 

The G.I.P.Ry C j , used ceitam plots of land in Bombay for storing slcopers 
(timber) for the, use of their line In the Presidency Magistrate’s 

# Court, ohc Company was charged under S 394 (l) (d), Bombay Act III 
of 1888, wnth having used the plots for storing timber without a license 
from the Municipal Commissioner Held, (1) that no license was 
necessary as S 7 (1) of the Act (IX of 1890) onabled the Ry Co. to 
1 do all acts nocessaiv, for making, maintaining, altering or repairing, 
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1-?.— "Do all other acts. . railway M — (Concluded). 
and using tho railway ” notwithstanding anything m any other enact- 
ment for the time being in force ; and (2) that the storing o( sleepers 
was necessary for the maintenance, repairing, etc. of the railway line. 

11 Bom. L.R. 1181. t " J 

(6) Removal of trees dangerous to or abstructing the working of a railway. 

See S. 15, infra . K 

(7) Acquisition of land-Use for purposes of Acts. 

(а) When lands are compulsorily acquired by a Railway Company, tliev must 

be used only for purposes mentioned in the Act. Bostock v. Noith Staff 
By . Co., 3 Sm. and O. 283. L 

(б) On a Railway Company erecting a hoarding for preventing the plaintiff from 

acquiring a right to the across of light across the Railway, tho Company 

was restrained from erecting the samo by injunction. Norton w. 

L. and N. W. By . Co., L. R. 9 Ch. D. 623. M 

» 

(c) A Railway Company, which had bought land from a man and had covenant- 
ed with him m the purchase deed not to erect any building on it to a 
greater height than eighteen feet within the distance of 80 ft. from 
certain other property of his, was restrained according to the terms of ♦ 
of tho covenant. Lloyd v, London, Cliaplan and Down By. Co., 2 Dc 
G.J. andS 5G8. ' N 

8 . A railway administration may, for the purpose of exercising 
the powers conferred upon it by this Act, alter the 

wmttnddrams’r' P osition ° f any l«l>e for the supply of gas, water, 
or compressed air, or the position of any electric 
wire, or of any drain not being a main drain : 

Provided that — 

(а) when the railway administration desires to alter the posi- 

tion of any such pipe, wire, or drain, it shall give reason- 
able notice 2 of its intention to do so, and of the time at 
which it will begin to do so, to the local authority 3 or 
company having control over the pipe, wire, or drain, or, 
when the pipe, wire, or dram, is not under the control of 
a local authority or company, to the person under whose 
control the pipe, wire, or drain is ; 

(б) a local authority, company, or person receiving notice under 

proviso (a) may send a person to superintend the work, 
and the railway administration shall execute the work 
to the reasonable satisfaction of jthe person so sent, and t 
shall make arrangements for continuing, during the exe- 
cution of the work, the supply of gas, water,’ com- 
pressed air, or electricity, or the maintenance of the 
drainage, as the case may be. 
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Old Acts. 

Act XVIIlof *1854 } No corresponding provision 

# (Notes). 

• N.B.— - See iiJbO notes to S. 12, tnfia. 

General. 

(1) Analogous provision. 

Of — S. 14, the Railway CUuses Act, 1815 (8 Viet. e. 20) , and S. 14 (Act 111 
of 1885). # 0 

(2) Scope of section. 

This section confers on .i tail way admin istiutioii, a power which the telegraph 
authority has under tin* Indian Telegraph Act, 1885 (see Statement 
of Objects and Reasons) P 

/ — •' Alteration of pipes , wires and drains . " 

Payment of compensation lor damages caused by lawful exercise of powers under 
this section. 

As to—, see*S. 10, infra . Q 

2.— “Reasonable notice 99 

(1) Services of notice by railway administration. 

For — , sec S. 141, in ft a R 

(2) Presumption where notice is served by post. 

As to—, sec S. 142, mfi a S 

3— “Local authority . ” 

“ Local authority.’ ’ 

— shall mean amunuipal committee, district hoaid, bod\ of post commissioners 
or othci authority, legal! > entitled to, oi entrusted bv the (rftvcrn- 
nient with the ecmtiol or m.inagcment of municipal or local fund 
L S. 3 (28), Act X of 1807 J . T 

9. (1) Tilts Governor-Geneial m Council may authorize any 
Temporary entry railway administration, in ease ot any slip or other 
in^o/piwcj'itmg'.tc- accident happening or being apprehended to any 
cidout i. cutting, embankment, or other work under the 

control of the railway administration, to enter 
upon any lands adjoining its lailway for the purpose of repairing 
or preventing the accident, and to do all such works, as may be 
necessary for the purpose. 

(2) In case of necessity the railway administration may enter 
upon the lands, and do the woiks aforesaid, without having obtained 
the previous sanction of the Governor-General in Council, but in 
such a case shall, within seventy-two hours after such entry, make 
a report to the Governor-General in Council, specifying the nature 
of the accident or apprehended accident, and of the works necessary 
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to be done, and the power conferred on the railway administration 
by this sub-section shall cease and determine, if the Governor- 
General in Council, after considering the report, considers tjuit the 
exercise of the power is not necessary for the public safety. 

•Id Acts. 

Act xvm° 0 f MM ! No corrcs P on d ln fi piovision. 

(Netes). 

Analogous provision. 

C/. S. 14, the Railway Regulation Act, 1842 (5 and 0 Yict., c. 55). U 

“ Temporary entry . . . accident / 9 

Compensation to persons affected by the lawful exercise of powers under this 
section. 

•) 

As to — , see S. 10, infra . y 


Payment of com- 
pensation for dam- 
age caused by lawful 
exercise of powers 
undei section 7, 8, 
or 9. 


10. (1) A railway administration shall do as 

little damage 1 as possible m the exercise of the 
powers conferred In any of the three last foregoing 
sections, and compensation shall be paid for any 
damage caused by the exercise thereof. 


(2) ! 1 A suit shall not lie to recover such compensation, but in 
case of dispute the amount thereof shall, on application to the Col- 
lector, be determined and paid m accordance, so far as may be, with 3 
the provisions of sections 11 to 15, both inclusive, and sections 18 to 
34, both inclusive, and sections 53 and 54 of the Land Acquisition 
Act, 1894, and the provisions of sections 51 and 52 of that Act shall 
apply to the award of compensation. 

Old Acts. 


Act XVlUoX 1 No P rov,slon - 

Sub-S. (2) is now. 

(Notes). 


General. 

(1) Analogous provision. 

Sub-S. (1) corresponds to the proviso in S. 1C of the Railway Clauses Act, 1845. W 

(2) Source of section. 

See Pros. P. W. D. Jan. 1868, Nos. GO to 64, K.d.Ry. X 

(3) Scope and applicability of section. 

(a) This section can only apply to damage which is the result of the exercise 
of the powers conferred by Ss. 7, 8, and 9 and which can be foreseen. 
2 Bom. L. R. 357. X 
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£S. 10 


Qeneral-*-(Concluded ) . 

( b ) This section does not apply where the power exercised is the erection of an 
# embankment and the making of a culvert which do no injury , but 
where the sole cause of the injury is that the side trenches of a line 
are allowed to become water courses ; because, this is quite unconnect- 
ed with the exorcise of miy power conferred by S. 7, supra, and is the 
result of the negligence that cannot have been foreseen. (Ibid.) Z 
Damage.” 

(1) Damage caused by exercise of powers conferred by Act. 

“ The statutory tribunal, wine h the Lcgislatuie has*provided where losses are 
sustained in the formation of iriilwaNs, is only established to give com- 
pensation for losses sustained in consequence of what the railway com- 
pany may law full) do under the powers which the Legislature has con- 
ferred on them , and foi anything done m excess of those powers, or 
contrary to what I he Lcgislatuie in conferring those powers has com- 
manded, the proper remod \ is a common law action m the common 
law Courts. ” Caledom in Ry. Co v. Colt, 3 Macq. 833- A 

(2) Damages caused to adjoining lands. 

(a) The owner, whose land is acquired for a railway, should claim for all dam- 

ages likely to be caused to the adjoining land by the works of tlio 
Company. G B H C. (A C ) 110. B 

(b) No separate suit will lie for damages so caused, if it could have been reason- 

ably foreseen. [Ibid ) C 

(3) Works executed without negligence— Suit for damages, right to maintain. 

(ci) “ It is quite plain, that, if tlieie had boon no pr*»of of negligence and the 
injury had been the unavoidable result of the proper exercise, by the 
Railway Company, of the poweis \ested m it by law, the defendants 
w’ould have been protected from any civil suit, even if damage had 
resulted fiom the exercise of that power.” J*er Ranade, J. 2 Bom, 
L. R. 357 (373). D 

(b) “The <ase is, however, altered when the act, which has caused the damage, 

is not the result of a proper exercise of the powers conferred, but is 
due to the neglect ni caielessnoss of the Railway Company in the exe- 
cution of its poweis.” (Ibid.) E 

(c) ‘‘Thc distinction has been well illustrated in the case of accidental fires 

caused bv a spark.” (Ibid.) p 

id) ” Where the damage done by the spark was not shown to have been the 
i ©suit of negligence the Company was held not to be liable, the rea- 
son assigned being that, when the Legislature sanctioned and authoris 
od the Use of a particular thing and it is used for that purpose, the 
sanction carries with it the consequence that, if damage result from 
it, the Company is not responsible.” (Jbtd .) ; Vaughan v. TaffRy . 
Co., 5 H. N. G79 ; 14 B.L.R. I, F. ' G 

(e) “ But, where negligence is pioved m the matter of a fire caused by a spark, 
the damage dc>nc was hold to he actionable. Action lies oven for 
• authorised acts if they are done negligently . If tho damage could 
have been prevented b\ the reasonable exercise of powors conferred, it 
was held to be a case m which action could be maintained.” (Ibtd.jK 

if) “The decision in Ryland s \. Fletcher (3 H. L. 330) may also be consulted 
with advantage on this point,” (Ibid.) | 
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1 . — 4 'Damaged— (Concluded). 

(4) Damage caused by negligence — Civil suit for damages. 

Whore a Railway Company allowed the ram water to flow for sorje four miles 
by the sides of the railway line through gutters made up of the con- 
tinuous burrow-pits, and then allowed it to discliarqc itself on to the 
lands of the plaintiff, the Railway Company was hold not to have ex- 
ercised the powers conferred by S 7 (b) of the Act and was held liable 
for negligence. 2 Bom. L. R. 357. J 

(5) Action in excess of statutory powers in construction of railway— Suit for 
damages. 

(a) If a person or a body of persons having statutory authority for the con- 
struction of works (whethVr those works aie for the benefit of the 
public or for the benefit of the undertakers, or, as in the case of a 
isulwav, partly for the benefit of the undeitakers, and partlv fdr the 
good of the public), exceeds or abuses the powers conferred by the 
legislature, the remedy of the person injured m consequence, is by 
action or suit, and not by a proceeding for compensation under the 
statute which has been so transfci red. 27 Ti 314 (352) (PC). K 

' (b) Towers of this sort are to be exercised with ordinary care and skill and 
with some regard to the property and rights of others. ( Ibid ) L 

(c) They are granted on the condition sometimes expressed and sometime 
understood— expiesscd m the Aet of 1890, but if not expressed alwa\s 
understood — that the undertakers “shall do .is little damage as possi- 
ble ” m the exercise of their statutory powers. (Ibid.) [Lawrence v 
Cheat Northern By. Co , (1851) 16 Q. B 613; liiondbent \. Imperial 
(las Co , (1857) 7 J>e G M 436 ; Batjnall v. London and Nor th- Western 
By. Co., (1861) 7 II AN. 423 ; Bfcket v. Metropolitan By. Co., (1867) 
L.R. 21 E. A I. App. 175 (202) ; Geddis v. Proprietors of the Burma 
lleservoir, (1878) 3 A C. 430 (455), B ] M 

(G) Level crossing across a private land, injuriously affecting other property. 

A person is entitled to compensation m respect of a Railway Company having 
made a level-crossing across his private road giving access tc his house, 
if he can show that he sustained damages or loss by it, by reason of 
his other property having been injuriously affected. 0C. W. N. 406. N 

(7) Acquisition of land for Railway Company— Nuisance caused by the Company. 

A Railway Company for whoso benefit certain lands were acquired by tho Gov- 
ernment, for the purpose of erecting workshops, could not justify a 
• uuisancc causod by such workshop, on the ground, that it was caused 

in the reasonable exercise of powers, conferred on them by the Legisla- 
ture. 10 B, L.R, 241. 0 

(8) Railway Company not liable for nuisance, wheil. § 

(a) NUISANCE DUE TO NECESSAI1Y WORKING OF LINE. 

To absolve a Railway Company from liability for a nuisance, the nuisance must 
bo due to the necessary working of the line. Fenwick v. East London 
By. Co., L. R. 20 Eq. 544 ; Smith v. Midland By. Co., 37 L.T. 224. P 
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(6) Illustrations . « 

(i) Whore a Railway Company worked a mortar mill *o make mortar for being 
used m the construction of tlio railway, the company will tie restrained 
from working the mortar null. Fenwick v. Fact London Ity. Co., 
Ij R. 20 I3q. 544. 0 

(u) Likewise, the Company will be restrained from allowing the omission of 
smoke and noxious vapour from a shed employed for the cleaning of 
the Engines. Smith v. Midland Ily . Co., 37 L. T. 224. R 

(9) Tramway Company, acting under powers conferred by Act of Parliament, 

On a — and causing electrical disturbance to plaintiff’s wires, held that the 
company was not liable. National Telephone Co. v. Baker , (1893) 2 
Ch. 1860. (See 10 75 L R 241). S 

(10) Railway brought into use— Damage or annoyance. 

m 

(a) Where, after the railway is brought into use, damage or annoyance arises 
from vibration, iioiso or smoko (no negligence being imputed to the 
Company), th( Company will not be made liable for such damages or 
annoyance. Hammei smith d City Ry Co Biand, L R 4H L. 171. T 

(/>) So also damage caused by frightening of horses bv passing tram will not 
make the Compan\ liable. Ilex v Pease , 4 B. & Ad 30. U 

( 11 ) Railway Company acquiring land and using it as a dock for cattle traffic. 

(a) Where a Railway Compam acting under the poweis conferred by their 
special Act, bought some land adjoining one of their stations, and 
used it as a yard or dock for thoir cattle traffic, which proved a nuisimcc 
to tlio adjoining occnpici owing to the noise of the cattle and their 
drivers, held that the adjoining oeeupieis are not entitled to an in- 
junction against the Company. L. B and S. C By Co. \. Truman , 
L R. 11 App Gas 45 (Sec 10 B L. R. 241). Y 

(Ij) A similar mow has been adopted in the American Courts. 11 C. W. N. 356 
(36 3). W 

2.— “Sub-sec (2).” 

(1) Interference with private property— Strict compliance with law and author- 
ity necessary. 

(a) Where the promoters of apublic under taking have authority from Par- 
liament to interfere with private property on certain terms, any 
peason, whose property is interfered with by virtue of that authority, 
has a right to require th.it the promoters shall comply with the letter 
of the appointment, so far as it makes provision on his own behalf. 
Harm v. Rathmmes , (1892) A. C 498 (523); sec, also, North Star 
Ry. Co v Ihon, (1889), 14 App. Gas 612 (629). Cited m 11 C. W. N 
356 (363) X 

(5) A canal company coulj. not take private propci ty until it had strictly com- 

m 4 >lied with all the requirements of the law, and completed all the steps 

contemplated therein. Bcnney v. Cliesaplake Canal Co., 8 Peters 214; 
United States v. Rave7 s, 70 Fed. Rep. 748 , In ie Montgomery , 48 Fed. 
Rep. 898 , Bonaparte \. Camden Ry. Co., Baldwin 205, 3 Fed. Cas. 
821: (cited in U G. W. N. 356 (363). Y 
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2* — ** Sub" section (2) — (Concluded). 

(2) Acquisition of land fop railway bridge. 

(а) When a railway bridge has to be constructed across a river, the bed of 

which belongs to a private individual, a portion of the river bed under 
the water has to be acquired and compensation paid for it. 11 G. W. 
N. 35G (362). [ Thames Coma vatorb v. Pimlico By. Co., (18G8) L. 
R 4 C. P. 59, F.] ’ Z 

(б) But such acquisition will not necessarily mtcL foie, with an existing ferry 

• unless the approaches to the ferry aie also acquired, in which event 

the notice ought to specify that the feny itself is intended to bo # 
acquitcd. (Ibid.) A 

(:j) Mere construction of railway bridge. 

o 

(a) The taking of piopcrty, that merely m juics a fi.mclnse, but doe.-, not inter- 

fere with the exercise of it, is not su<h a taking of property from the 
owners of the franchise, as to lcqunc compensation. 11 C.W.N. 
356 (368). B 

(b) The — across a river, whereby the profits of the fell) are reduced, does not 

entitle the owncis ol the feny to claim damages. (Ibid ) C 

(e) Where, however, lands on both banks of a uvei which were used as landing 
places for the feny were acquired for the purpose of a laihvay budge 
«ind the access to the river and with it the oxen iso of the franchise, 
wore destroyed, the owner in consequence became entitled to com- 
pensation. (Ibid ) D 

(d) The owner of a feriy cannot maintain an action for lo«s of traffic, caused 
by a new highway by bridge or ferry made to piovidc foi a new troll ic. 
Hopkm v (heat Nor them By Co., (1877) 2 Q Ji D 224, rofoned to 
m 11 C. W N. 356 (368). E 

(4) Suit for compensation in Civil Court 

Sub-S (2), S. 10 of the RailwaAs Act does not jur a suit for compensation in 
the Civil Court, when the Colled oi ic fuses to adjudicate ru the claim 
put forward by the owner 11 C W. N. 356. F 

h) Land taken by Railway Company— Compensation-money, division of. 

Compensation money for land taken up bv a Railway Company should be 
divided by the parties entitled to it, m the rate of their respective 
interests m the land. 18 W.R 91. G 


3.— ** With the provisions . 


compensation 


Tho words and figures comprising the above wete substituted by the Indian 
Railway’s Amendment Act (IX of 1896). H 

a 

H. (1) A railway administration shall make and maintain 
the following works lor the accommodation of the 
owners and occupiers of lands adjoining 1 , the 
railway, namely : — 


Accommodation 

works. 
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(а) such and so many convenient crossings, bridges 2, arches, 

culverts, and passages over, under, or by the sides of, or 
• leading to or from, the railway as may, in the opinion 
of the Governor-General m Council, be necessary for 
tlfe purpose of making good any interruptions caused 
by the railway to tfye use of the lands through which 
the railway is made, and 
• 

(б) 3 all necessary arches, tunnels, culverts, drains, watercouVses, 

» or other passages, over or under, or by the sides of, the 

railway, of such dimensions as will, in the opinion of 
the Governor-General in Council, be sufficient at all 
times to convey water as freely from or to the lands 
lying near or affected by the railway as before the making 
of the railway, or as nearly so as may be. 

(2) i Subject to the other provisions of this Act, the works 
specified in clauses («) and (b) of sub-section (1) shall be made dur- 
ing or immediately after the laying out or formation of the railway 
over the lands traversed thereby, and in such manner as to cause as 
little damage or inconvenience as possible to persons interested in 
the lands or affected by the works. 

(3) The foregoing provisions of this section are subject to the 
following provisos, namely: — 

(a) a railway administration shall not be required to make 
any accommodation works in such a manner as would 
prevent or obstruct the working or using of the railway, or 
to make any accommodation works with respect to which 
the owners and occupiers of the lands have agreed to re- 
ceive, and have been paid compensation in consideration 
of their not requiring the works to be made ; 

(6) 5 save as hereinafter in this chapter provided, a railway 
administration shall not, except on the requisition of 
the Governor-General in Council, be compelled to defray 
the cost of executing any further or Additional accom- 
modation works for the use of the owners or occupiers 
of the lands after the expiration of ten years 9 from the 
date on which the railway passing through the lands 
was first opened for public traffic ; 
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(c) 7 where a railway administration has provided suitable 
accommodation for the crossing of a road or stream, and 
the road or stream is afterwards diverted by the act or 
neglect of the person having the control thereof, the ad- 
ministration shall not be compelled to provide other 
accommodation for the crossing of the road or stream. 

(4) The Governor-General in Council may appoint a time for 
the commencement of any work to be executed under sub-section 
(1), and if, for fourteen days next after that time, the railway . 
administration fails tb commence the work, or, having commenced 
it, fails to proceed diligently to execute it in a sufficient manner, 
the Governor-General in Council may execute it, and recover from 
the railway administration the cost incurred by him in the execu- 
tion thereof. 

Old Acts. 

- ' Act IV of 1879 I XT , 

Act XVI11 of 1854 f No corresponding pro\iwou. 

Sub-Ss. (2) and (3) (c), are now 

(Notes). 

General. 

(1) Analogous provision. 

(a) SUB-S. (1). 

corresponds to S. 68 of the Railway Clauses Act, 1845 (8 and 9 Vic c. 20). I 

{ b ) SUB-S. (8) (a). 

Thi8 clauso corresponds to the proviso in S. 68 of the Railway Clauses Act, ]845 
(8 and 9 Vic. c. 20). J 

(c) SUB-S. 3 (6). 

This clause corresponds to S. 73 of the Railway Clauses Act, 18-15 (8 and 9 
Vic. c. 20;. K 

(d) “SUB-S. 4.” 

corresponds to S. 70 of the Railway Clauses Act, 1845 (8 and 9 Vic. 

c. 20). L 

(2) Ss. 11 and 12— Distinction. 

(a) The former of the sections (S 11) imposes on the railway administration 

the duty, subjected to certain exceptions, of constructing such 
accommodation works for the use of owners and occupiers of lands, as 
are proved to be necessary within ten years from .the date on which 
tho railway passing through the lands was first opened for public » 
traffic. (See Statement of Objects and Reasons), * M 

(b) Under the latter section (S. 12), an owner or occupier may require any 

reasonable accommodation work to be constructed by a railway ad- 
ministration at his expense, after the expiration of the ten years. 
(Ibid.) # H 


5 
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Works tor the accomatodation of owners adjoining , " 

(1) Scope of section. 

The kind of accommodation woi ks that the Railway Company is compellable 
to give to the land-owner, is defined m this section, Rhondda and 
% Swansea lly. Co. v. Talbot, (1897) 2 Ch. 131. 0 

(b) An absolute and permanent obligation on the Company to make and 
maintain such works is created by the section. See Dixon v. Great 
Western By Co , (1897) 1 Q. B. 300 P 

(2) Accommodation works. 

Clauses (1) (a) and (b) virtually define what the works for the accommodation 
of the ownuts and occupiers of lands adjoining are. Sec 23 B. 
358 (807). Q 

(3) Land-owner is entitled to convenient passage oyer the railway. 

• T*he — , sufficient to make good, so far as possible, am interruption which the 
con-diuction of the railwav caiwx b> severance in the working or use 
of his land, including anv alteration oi extension of that working or 
use, which could or ought to ha\o been contemplated by the parties 
when the accommodation woiks were made. Great Western By . Co. v. 
Talbot, (1902) 2 Ch. 759 R 

(4) Lands required for accommodation works 

(a) Lands requited by a Railway Company for accommodation works are lands 

required foi the purposes of the “ undertaking ” oi of “the railway 
Wilkinson v. Hull , etc., By and Dock Co., (1882) 20 Ch. D. 323 S 

(b) Every work which a Railway Company is empowered to do, not morelv 

what it js compelled to do, is a purpose of the undertaking (Ibid*) T 

(c) See Sub S. (4), infra , whitjh ensures that the works should be carried out. U 

(5) What further works should be made, when there is a difference of opinion 

As to , see 8. 12, infra. Y 

(6) “Necessary.’’ 

The woid — in the corresponding English section refers to the obligation to 
make good the interruption. It does not confine the Company to anv 
partaculai mode of doing the works. Wilkinson v, Hull , etc., and 
Dock Co , (1882) 20 Ch I). 323. W 

(7) Several ways of constructing works. 

(а) If there happen to bo several ways of constructing woiks, the Railway Com- 

pany which acts undf r its Engineer’s advice, has the option to choose 
which method shall be followed, provided they act bona fide. (Hnd.) X 

(б) If their action is not bona ydc, the Court has a right to interfere. (Ibid.) Y 

(8) Effect of the section. 

The is that the opinion of the executive, with reference to the sufficiency 

of accommodation works, js final 25 C, 032. Z 

(9) Right to accommodation work— Extinguishment. 

(a) There is no duty cast on u Railway Company , which through a land-owner’s 
land, ii obliged to make a level crossing, to keep up such accommoda- 
tion work, when the two parts of the lands, so severed, have 
passed into the hands of different owners, neither of whom having any 
right of passing over the other’s land. Mid. By Co. v. Gnbble , (1895) 
2Ch. 827. A 
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I. — “Works lor the accommodation *of owners adjoining” — ( Concluded )> 

(b) When there is abandonment and final extinguishment of the right to 
such work, there will be no revival of such right even if the whole of 
the land afterwards belongs to one owner. (Ibid.) B 

(10) Level croBsing— Road thereon— Approaches to road — Liability to repair. 

(a) Both on principle and on authority, “ railway companies, ought of right 

to be bound to repair and keep in repair the highways over level cross- 
ings including the approaches on either side thereof” lying outside 
the gates of the level-crossings. Hertfoi dsku e County Council v. C/. 

E . Ry. Co , (1909) 1 K B. 361. C 

(b) Whenever a body of persons foi their own benefit are authorised by statute , 

to cut through a public road, the} arc bound to do what is necessary 
to make and maintain and keep an equally convenient passage for the 
public, — “ You are doing no good to the public b\ repairing the part 
of the highway within the gatos, unless you also repair the part 
outside, which must bo kept up to the same level as the raised part 
botwe(3n the gates, so as to enable the public to get on to, and over 
that raised part, and to use the road as they did before you came 
across it and created what would otheiwisc remain an obstruction 
and a nuisance upon it.” (Ibid) D 

(c) Similar is the liability of anj public bod} constructing a bridge over a 

canal, otc. “ You are doing no good at all to the public if you repair 
two arches m the inside of the stream, and show no wav for the public 
to get at thorn (Ibid.) £ 

(11) Highway— Obstruction under statutory authority —Railway Company— Leve 

crossing— Approaches, duty of providing -Duty to keep in repair. 

(a) Where, under a statutor} authontv , a body of persons have interrupted a 

public highway , there is a dut> imposed on them to make some means 
of communication for the purpose of restoring tliu continuity of the 
highway, and there is also involved a dut\ on the part of that body 
to keep the substituted means of commun icatiou m repair. Hertfoid- 
shire County Council v Cheat Western Ry Co , (1909) 2 lv. 4 OB. F 

(W Therefore, whore a Railwa} Company for its own purposes interrupts a high- 
way by some work which renders it impossible for the public to mo 
it, an obligation is imposed upon it to construct such works as may be 
necessary to restore to the public the use of the highway so interrupt- 
ed, and the obligation so imposed is of a continuing nature, involving 
not only the construction of such works, but also their maintenance. 
(Ibid.) 0 

2.—” Bridges.” 

(1) Provision re “ bridges.’' 

(n) The means a bridge connecting those portions of land of tho land-owner 

served by the railway. Rhonda and Swansea Ry. Co. v. Talbot , (1997) 

2 Ch. 131. . H, 

(b) It does not refor to any more distant property. (Ibid.) > I 

(2) Road carried over railway by means of bridge— Duty of Railway Company. 

If a road is carried over a railway by means of a bridge, the Railway Company 
is bound to keep the roidway in repair as part of the bridge. Lanca- 
shire, etc., Ry. Co. v. Mayor, etc., of Busy, (1889) 14 App. 417. J 
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3.-“ Sub*S. (/)(/>).” 

(1) 8ob>8. (1) (b)— Scope and effect. 

(af “ Under this section, the purposo for which the accommodation works are 
to be constructed, is to convey water as freely as before, from or to 
f certain lands and the aggrieved person is the owner of those lands. ” 
2 Bom. L.R. 357. K 

(b) “There is, however, no provision m the Act for the recovery of compensation 

for damage caused by the construction or non -construction of the 
works enumerated m the section. ” (Ibid.) But see (S. 7 (1) , wherein 
reference is made to the construction of ‘ ‘ accommodation or other 
works”). L 

(c) “ If therefore persons who own lands other thin those mentioned in the 

section are injured, their remedy must be the ordinary one by suit, 
and there is nothing in the Act which liars this remedy.” (Ibid.) M 

(d) ‘* There can be still fess any bar to a suit in which tho plaintiff alleges and 

proves injury, not so much by the construction or non-construction 
of accommodation works as by the construction of the railway line 
itself generally, and especially by negligence m that the line was 
allowed to become a channel for discharging on his laud water which 
before the construction never came near it.” (Ibid.) N 

(2) Duty of Railway Company to construct drains, etc. 

A Railway Company is bound to construct drains and other water passages suffi- 
cient to convey away the water that would otherwise be dammed up by 
embankments, and be probably thrown hack on the adjoining lands. 
London and N.W. liy. Co. v. Runcorn Rural Council. ( 1898) 1 Ch. 
34. 0 

(3) Nature of such drains. 

But such drains and water-courses are to be such as arc required at the time 
when the land was taken, and not such as might be necessary at a 
subsequent time when the land might be applied to uses of a totally 
different kind. R. v. Fisher , (18G2) 3 B. and S. 191. P 

(4) Construction of line— Neglect of Railway Company— Liability. 

Although a Railway Company constructs its lino according to the provisions of 
its Act, it will bo taken to task if an unfoieseen injury arises through 
its mode of constructing the railway. Lawiencey. G. N. By. Co ., 
16 Q.B. 643 (but see, Colley v. L and N.W. Ry . Co., L.R. 5. Ex. 
Div. 277). Q 

(5) Compensation for damage caused by railway works— Suit to enforoe construc- 

tion of a channel to irrigate land. 

Where the plaintiff, who alleged that tho execution of certain works by a rail, 
way company under S. 7 of the Act, had interfered with his right to 
the flow of waiter to his land, did not suggest that the company bad 
• exceeded powers conferred on them by that section, but claimed tha 
they had failed co discharge the obligation imposod by S. 11 ( b ) of the 
Act to make the necessary accommodation works, and sought a deci- 
sion of the Court that such works should be executed, held that he 
bad no right of action. 25 C. 632, R 
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4.—" Sub'S. (2)." 

(1) Wbtt kind of accommodation works required ? 

Accommodation works which a company may be required to mal^e, are such 
accommodation works as are required at the time the land is taken, 
having regard to its then use and not accommodation wprks which may 
be required when the character of the land and perhaps the nature of 
the neighbourhood is entirely altered years afterwards, i e., the works 
must refer to the present use and exigencies of the land at the time of 
the interruption and not to the prospective use of it. R. v. Fisher, 
(1862) 3 B. aud S. 191. B 

(2) Land used for agriculture, having prospective value for building purposes— 

Compensation tribunal, mode of valuation by. 

When lands used for agriculture have a prospective value for building pur- 
poses, the compensation tribunal, value it as building land, shpuld 
estimate the damages for severance, as if access had been cut off , 
because, accommodation works could only be ordered m reference to 
the land as then used for agncultuie, and these would be useless as 
an access to building land. R. v. Blown, (1867) L.R. 2 Q.B. 630. T 

(3) Level-crossing— Land-owner not entitled to increase burden of easement 

A land-owner, for whose tramway over the line a Company has provided a level 
crossing, cannot increase the buiden of the casement afterwards, by 
altering or enlarging its character, nature or extent. Cheat Western 
Ry. Co. v. Talbot , (1902) 2 Ch. 759. U 

5 — “Sub-S. 3 (b).” 

(1) Meaning of Sub-S. (3). 

(a) With railways under construction, a land-owner may not at first be fully 

cognizant of the amount of inconvenience which may be caused to his 
land by the interposition of the railway between certain different parts 
of it. See Rhondda and Swansea Ily. Co. v Talbot , (1897) 2 Ch. 131. Y 

(b) And so, he is allowed time, viz., 10 years, for consideration and determina- 

tion in order, if necessary, that he may make further application and 
obtain further accommodation works than those which were origi- 
nally asked for. (Ibid-) W 

(2) Scope of clause (3) (b). 

(a) This clause expressly deals with “further or additional works. ” Dixtonv . 

Great Western Ry. Co., (1897) 1 Q.B 300. X 

(b) If no accommodation works have been made, there cannot bo further or 

additional works, (llnd.) Y 


(3) Objection not taken in dne time. 

If an owner of land does not object to the sufficiency of a culvert till after 
more than the prescribed period, no action would lio. Colley v. Lon- 
don and N. W.Ry. Co., (1880) 5 Ex. D. 277. ’ Z 


‘Year.’ 


6.— "Years.” 

shall mean a year reckoned according to the British calendar. (See S. 3 (59), 

(Act X of 1897, General Clauses Act). A 
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7. — “ Sub*S. (3) (c)." 


Sub-8 (3) (c), how introduced. 

Suggested at Kailway Conference, 1888. B 

12. If an owner or occupier of any land affected by a railway 

Power forovftier, considers the works made under the last foregoing 

thorny ^oVauso ad- section to be insufficient for the commodious use 

ditionai acoommoda- 0 f i an d or jf the Local Government or a local 
tion works to be 

made l. authority desires to construct a public road or 

other work across, under or over a railway, he or it, as the case may 
be, may at any time require the railway administration to make at 
his or its expense such further accommodation works 2 as he or it 
thinks necessary and are agreed to by the railway administration or 
as, in case of difference^ of opinion, may be authorised by the 
Governor-General in Council. 


Act IV of 1879. 

Act XVTII of 1854. 


Old Acts 

No corresponding provision. 

(Notes). 


(1) Analogous provision. 

This section coi responds to S. 71 of the Railway Clauses Act, 1845 (8 and 9 
Viet. c. 20). C 

( 2 ) Ss. 11 and 12 are modifications of Ss 68 and 71, Railway Clauses Consolidation 

Act 8 and 9 Yic. c 20. 


, though S 71 (of the English Act) refers only to owners and occupiers, and 

not to local authorities desiring to construct public works. 23 B. 358. D 

(3) Ss. 11 and 12— Distinction 

See under S 11, s ujna E 


/ — •* Power for owner — made." 

(1) Object of the section. 

The whole object of the section is to deal with certain accommodation works 
considered to be insufficient— insufficient, not at any future time, but 
at the time of the construction of the works. 23 B. 358. P 

(2) Purport of the section. 

(а) The section does not mean that, if a change takes place in the nature of 

the property, accommodation works are to be authorised such as would 
be convenient and commodious in the altered state of things, but 
which would never have been considered necossary or convenient in 
the state of things which existed at the tune when the works were 
constructed. (Ibid.) Q 

(б) It does not enable tfio land owner to make any works he thinks proper at 

any time for the commodious use of his land. (Ibid.) H 

(c) It does not mean that, when nothing has been done or ordered at the time, 
ho can do what he likes under it when the whole nature of the 
property has been changed. (Ibid.) I 
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“ Power for owner A.. made ”--(< Concluled ). 

(d) It only authorises the construction of such accommodation works as might 

have been required under S. 68 of the English Act (corresponding to 
S. 11 of this Act). (Thid.) * J 

(e) And before he can invoke it, the conditions expressed in the early part of 

it must exist. (Ibid.) * K 

(3) Nature and applicability of the section— Local authority, rights and powers of. 

(«) This section is inapplicable unless accommodation works have been made 
or ordered, llhondda and Swansea fly. Co. v. Talbot , (1897) 

’ 2 Ch 131. * L 

(b) S 12 is purely enabling and permissive, and not prohibits e. 1'ei IShackey, 

J , m 23 B 358 (360) M 

(c) It gives a particular light to a local authority as against a railway 

administration, but does not therein impliedly abolish anv independ- 
ent right vested m the local authority by any othci enactment. 
(Ibul ) * N 

(d) The provisions of this section would only be obligaton on a local authority 

desiring fui ther accommodation works and not having any independ- 
ent power, such as the powci cieatod by Act III of 1888 (Bombay 
Municipal) for the puipose (Ibid ) 0 

(e) That the view is eoirect follows from the wording of this section, which in 

terms only confers a power on the local authonty and does not 
purport to take away any other power or duty existing aliunde 
(Ibid ) P 

(/) There is nothing inconsistent with it in S 8, supia. Q 

(g) It is leasonable enough that a local authonty should be empowered, subject 

to certain conditions and for the purposes of its ov f n Art, to lay pipes 
under railway as well as under other land, and that, nevertheless, the 
railway administration should be authorised for the purpose of 
exercising the powers conferred upon it by Act IX of 1890 to alter the 
position of any such pipe, subject to the local author it\ *s superintend- 
ence. (Ibid.) R 

(h) In the ease of a local authority desiring to construct a public road or other 

work across, under or over a railway, the accommodation works re- 
quired, must obviously be works other than the* public W'ork to be 
constructed. 23 B 358 (367). S 

(t) There must be first, a public work whose construction is desired by the local 
authority and secondly, works required to be made for its commodious 
use. (Ibid.) T 

( j ) A local authonty desiring to make only a public road cannot require the 

railway administration to make the road as an accommodation work 
(Ibid.) U 

(k) What the local authority may require the railway administration to make, > 

is not the road or other public work, but accommodation works for its 
commodious use. (Ibid.) Y 

(/) The public work itself must be made by the local authority under some 
other statutory power. (Ibid.) W 
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2.—" Farther accommodation works. " 

(1) “ Further accommodation works.” 

(aj It is not “ accommodation works ” simpJy hut “ further accommodation 
works ” that S. 12 provides for. 23 B. 358 (367). X 

(b) (i) The “further accommodation works ” must mean the same thing through- 

out the section. (Ibid ) Y 

(ii) That expression must have the same meaning whether the requisition to 
the railway administration is made by the owner or occupier mention- 
ed m the opening words of the section, or by the Local Government 
or a local authority. (Ibui ) Z 

(c) The word “ further ” m itself, and also in connection with opening words, 

obviously has reference to S. 11, suput, to which S. 12 is a rider, and 
* in which the term “accommodation works” is virtually defined. 

(Ibid ) f A 

(d) It has been held that the “ further ” woiks contemplated by S. 71 of the 

English Act (corresponding to tins section) do not mean any kind of 
works which would at any time ne convenient for the landowners, but 
works additional to accommodation woiks already made by the Railway 
Company under S f8 of the English Act (corresponding to S. 11, 
sujn a), and of the same kind as those which might be required under 
that section Rhondda and Swansea liy Co v. Talbot, (1897) 2 Ch. 
131, cited in 23 B 358 (367) B 

(2) Sb. 222— 265, Bombay Act III of 1888 (Municipal)— Right to enter on premises 
of Railway Company to lay pipes, etc 

(a) Accoidmg to Bombay Act HI of 1888 (Municipal), the Municipal Corpo- 

ration of Bombay, for supply ing the city with water, can enter on land 
belonging to others, make connections between the mams, and lay 
the pipes forming the connections tbiough, or under such lands with- 
out the owuei’s permission, though not without giving them reason- 
able notice in writing 23 B 358 C 

(b) This section does not exclude the above right of the Bombay Corporation 

to entei on land belonging to the G J P IU Co , to make the con- 
nections pi oposed (Ibid ) D 

13. The Governor-General in Council may require that, with- 
in a time to be specified m the requisition or 
gJr»Td’baft ,Wllh ’ Wlthin such huther time as he may appoint in 
this behalf, 

(а) boundary -marks or fences i, be provided or renewed by 

a railway administration for a railway or any part there- 
of and for roads constructed in connection therewith ; 

(б) any works in the nature of a screen 2, near to or ad- 

joining the side of any public road constructed before 
the making of a railway be provided or renewed by a 
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railway administration for the purpose of preventing 
danger to passengers on the road by reason of horses or 
other animals being frightened by the sight or noise of 
the rolling-stock moving on the railway ; 

(c) suitable gates, chains, bars, stiles or hand-rails 3 be erected 

or renewed by a railway administration at places where 
a railway crosses a public road on the level ; 

(d) persons be employed by a railway administration to open # 

and shut such gates, chains or bars 4 . 

Old Acts. 

Act TV of 1879 S. 52. 

„ XVIIT of 1864 S. 21. 

(Notes). 

General. 

(1) Analogous provision. 

(a) “Sub-S. («)” 

Cf — S. 10 of the Rallwa^ Regulation Act, 1842 (5 and 6 Vic., e. 55). £ 

(b) SUB-S. (6). 

Cf. — S. 63, the Railway -Clauses Act, 1845 (8 and 9 Vic., e 20). 

(c) SUB-S. (c). 

Cf. — S. 9, the Railwa) Regulation Act (5 and G Vic , c*. 55) 

* 

(d) “Sub-S. (<i)’\ 

Cf. — S. 48, the Railway Clauses A< t, 1845, (8 and 9 Vic., c. 20). H 

(2) Sources of section. 

U. O. Register No. 2360 of 1881 , 

Pros., P. W. 1)., Mav 1866, Nos. 12 to 17 , 

Jan. 1868, Nos. 62 to 64 , 

Oct. 1869, Nos. 318 to 343 . 

June 1874, Nos. 11 and 12 I 

(3) Scope of section 

(a) This section provides for the erection of fences in pursuance of express requi- 
sition by the Governor-General in Council, instead of under rules which 
can hardly be so drawn as to be applicable to all -cases. (See Statement 
of Objects and Reasons). m J j 

(5) It also empowers the Governor-General m Council to require the construc- 
tion of screens in places, where there is danger of horses being 
frightened by the sight or noise of rolling-stock moving on 
Railway. (Ibid.) 


6 


a M 
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l.—“ Fences.” 

<l) Obligation of Railway Company to erect fence. 

Unless required by the Governor-General, a Railway Company is not bound to 
erect a fence. See Gondcr v. Balia prasad , Bombay Printed Judgments, 
1896, p. 92. L ft M 

<2) Rules for fencing. 

As^o , see G 0. No. 908, Public Works Department, 6th April 1876. N 

{3) Rules for the demarcation of the lands. 

As to , permanently occupied for the use of Railways m India/ See 

. Government of India (Railway) Cncular No. XIV, dated Gth Aug. 

1890. 0 

(4) Fence to ward off cattle. 

(a) It is only to ward off the cattle of the owners and occupiers of the adjoin- 
ing lands, a Railway Company is hound to keep up the fences. M. S. 
and L. Tty . Co. v. Wallis , 14 C. B. 243. 0 1 

(h) The obligation to make and maintain fences for preventing cattle straying 
on the line is absolute as between a Railway Company and the owners 
and occupiers of the adjoining lands. Buxton v. N . E. By. Co , L.R. 

3 Q. B. 549. P 

(c) A person, who, with the permission of the owner of the soil ovfcr which a 
hijfliway adjoining a Railway passes, allows his cattle to stray on the 
highway, cannot be regarded as an owner or occupier of the adjoining 
lands, huxcombe v. Great Western By Co (1899) 2 Q B. 313. Q 

<5) Liability of Railway Company. 

Whore a horse strayed from a road on to the line through the gate-yard, the yard 
not being fenced off the line, and was damaged, held, that the Railway 
Company was liable. Midland By Co. v. Daykin , 17 Q.B. 126. R 

((6) Non liability of Railway Company. 

(а) Where cattle trespass on lands adjoining the fence and belonging to the 

Railway Company, and the lands arc damaged, through the defective 
condition of the fenco the Railway Company cannot be held liable. Mar- 
fell v. South Wales By. Co., 29 L. J C. P. 315. S 

(б) Bo, also, for damage caused to cattle brought to a station by a Railway, 

owing to their having stiayed from the yard on to the line, the yard 
not being fonced off from the line. Bobeits v G W. By. Co ., 27 
L. J. C. P. 266. T 

(c) So, also, for injuries caused to a passenger through a tram coming into con- 
tact with a bullock straying on the line, it being proved, that the 
fences have been kept in good condition. Buxton v. N. E. By. Co., 

Jj R. 3 Q. B. 549. U 

$) Obligation to fence &b towards those off the line 

Thought Railway Company is not bound to fence the line as towards passengers 
or those already on the line, yet a duty is cast on it, to fence as to- 
wards persons off the line for the purpose of preventing them from 
getting on to Or straying on, the line. Harroldw . G. W. By, Co ., 14 
L. T. 440. * Y 
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2— "Screen.” 

•(1) Doty of Railway Company to erect screen. 

A Railway Company is not bound to erect a screen unless required to do so by 
the Governor-General m Council. In the absence of evidence to estab- 
lish an obligation on the part of a Railway Company to screen 
the Railway from the road, the Railway Company will not bo held 
responsible to a plaintiff receiving injuries while leaving a station, 
through a horse in his carnage being f lightened by the sight and 
sound of a locomotive engine at the station which was blowing off the 
steam. Stmkm v L. and N . W. Ry . Co., L. R. 21 Q B. D. 453. W 

►(2) Level crossing— Bloving off steam— Frightening of horse. 

Where horses waiting to pass over the line at a level crossing arc frightened by 
the blowing off of steam, held , that such an act amounts to culjtobje 
negligence on the part of the Railway Company Manchester South 
Junction Rif. Co. v Fillarton , 14 C. B. (N S ) 54. X 

3.— “Oates — hand-rails 99 

(1) Evidence of negligence. 

Knowledge of the Railway Company that a gate is out of repair is . Brooks 

v L. ami N. W. Ry. Co. 33 W. R. 1G7. Y 

«(2) Gates allowed to be left open. 

(а) Failure to keep the gates of a level crossing closed, at the time a tram passes, 

renders the Company liable. N K Ry. Co. v. Wanless, L. R 7H. L. 
12. Z 

(б) So, also, the permitting of persons on the line. (Ibid.) A 

(c) Similarly, if the gato serves for a private road m addition to the public 

road, hunt v. h. and N. W Ry. Co., L. R. 1 Q B 277» B 

(d) So, also, the leaving of a swing-gate at a level crossing partially open. 

Stapley v. L. B. and S. C. Ry. Co. (1S65) LR 1 Ex. 21. C 

iB) Insufficiency of fence adjoining gate. 

Where a fence adjoining a gate belonging to a levol foot-path crossing the line 
is found to be insufficient, and as a result of this insufficiency some 
horses are killed, held, that the Railway Company is liable. Charman 
v. 8 . E. Ry. Co., 57 L J. Q. B. 597. D 

•(4) Porter informing plaintiff not to cross the line— Injury-Liability of Company. 

Where, notwithstanding the protest of a porter not to cross the line, a plaintiff 
sustains injuries at night in going over a public footpath crossing a 
railway on the level, held, that there was no negligence on the part of 
the Company. Ellis v. Cr. W. Ry. Co., L. R. 9 C. P. 551. B 

<5) Accident while crossing a level crossing— Omission of person injured to take 
reasonable care. , 

Where accident to a person crossing a level crossing was brought about by his 
* own omission to take such care as any reasonable man would use, 

held, that the Railway Company would not be liable for damage 
caused to him. Davey v. L. and 8. W Ry. Co. t L. R. 12 Q. B. D. 
70. But see Brown v. G. W. Ry. Co , 52 L. T. 622. % F 
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(6) Level crossing— Company bound to repair. 

It is the dut\ of a Railway Company to keep the load on a level crossing in 

r repair, suitable for ordmar> and regular traffic. Ohvei v. N. E. 

By. Co , L. R. 9 Q B. 409. 0 

(7) Person crossing line by path at station end— Evidence of negligence. 

(a) A Company can bo said to be guilt> of culpable negligence, if a passenger 

in crossing the line b> a path at the end of a station — the path being 
allowed to be used by the passengers — is knocked down and killed b> 
a passing train. Rogers v. Rymncy By Co , 26 L. T. 879. H 

(6) But not so, if the plaintiff could have crossed the line by going over a 
bridge outside the station, and if the iailwa> officials did not invite 
the plaintiff to cross the line wkeie he did Wilby v. Midland 
By Co 35 L. T 244. I 

(8) Company permitting persons to cross the line otherwise than by level crossing. 

A Railway Company allowing persons to cross the line otherwise than by a 
le\ el-crossing, is not in duty bound to use care to protect such 
persons. Harrison v. N. E. R y. Co , 29 L T. 844 J 

(9) Notices of warning not given effect to 

When notices warning persons against ciossingthe hue at a pailicular spot, 
have been disregarded by the public and not cnforcod by the Railway 
officials, the Company cannot set up the existence of such notices m 
reply to a suit for damages Dublin, Wicklow and H>a fold By Co v. 
Slatten/, L.R. 9 C. P. 551 K 

(10) Right of way on Railway level-crossing— Obstruction— Injunction 

Where a Railway Company closed a gateway at a level-crossing of the railway 
through which there was a public right of wav, a person who had 
suffered special damage by the obstuution would be entitled to an 
injunction. 10 B. 390 L 

(11) Persons crossing line at place where there is no right of way. 

Where persons cross a railway line at a certain place, the Company has to take 
reasonable precautions m the use of that spot, even though tlicie is no 
light of way there linnet v. Midland By. Co , 1 F. and F. 361 H 

(12) Road and foot path crossing rail road by level-crossing— Absence of gate 

or stile 

The fact of the absence of gate or stile at a place whcie a road and a foot path 
crossed a rail road by a level ciossmg, and the fact of a child being 
found w r ith its foot cut off on the railwav close to the footpath crossing, 
would be sufficient to render the Com pan \ liable. Williams v. G. W. 
By . Co., L.R. 9 Ex. 127. N. 

4 — “ Persons — bars. 99 

(1) Omission to keep a gate keeper. 

The fact of a Railway Company’s negligence cannot be inferred from its — on 
the lc\el. Cliff v. Midland By. Co , L R. 5 Q. B. 258 0 

(2) Watchmaif at a footpath level-crossing. 

( o) There is no general obligation on a Railway Company to keep a « 

Stvbley v. L. and N. W. By. Co., L R. 1 Ex. 13 P* 

(b) But, whether such omission can be regarded as negligence on the part of 

Railway Company, depends on the circumstances of the case. (Ibid.) Q 
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4 — “ Persons. bars 99 — [Concluded). 

(3) Gates of a level-crowing closed— Right to open. 

(a) Under the English law, when a person finds the gates of a level-crossing 

closed, he is not entitled to open them. Wyatt \ G. Ry. Co. f C 
B. and S. 709 ("But see S. 124, infra). R 

(b) The same is the case even if there is no gate-keeper present (Ibid ) B 

14. (1) Where a railway administration has constructed a vail- 
, , way across a public road on the level, the Gover- 

hudgej, i. nor-General in Council may at anytime, if it ap- 

pears to him necessary for the public safety, 
require the railway administration, within such time as he thinks 
fit, to carry the road either under or over the railway by means of a 
bridge or arch, with convenient ascents and descents and other 
convenient approaches, instead of crossing the road on the level, or 
to execute such other works as, in the circumstances of the case, 
may appear to the Governor-General in Council to be best adapted 
for removing or diminishing the danger arising from the level-cross- 
ing. 

(2) The Governor-General in Council may require, as a condition 
of making a requisition under sub-section (1), that the Local autho- 
rity, if any, which maintains the road shall undertake to pay the 
whole of the cost to the railway administration of complying with 
the requisition or such portion of the cost as the Governor-General 
in Council thinks just. ‘ 

Old Acts. 

Act XWII 1 o ? fl854 J No corres P ondm fi provision . 

(Notes). 

General 

-(1) Analogous provision. 

(rt) “ Sub-S. (1) ”. 

Of. — S. 7, the Railway Clauses Act, 1863 (26 and 27 Vic , c. 92). T 

(b) “ SlJB-S. (2).” 

CJ . — S 46, the Railway Clauses Act, 1845 (8 and 9 Vic. c 20) ; and S. 10, the 
Railway Canal and Tariff Act, 1888 (51 and 52 Vic., c. 25). U 

(2) Nature and scope of section. 

This section reproduces the substance of S. 7 of the Railway Clauses Act, 1863, 
and, following S 16 of the Railway and Canal Tariff Act, 1888, 
reserves to the Governor-General* in Council power to require, as ^ 
condition of an order being made on a railway administration for the 
construction of works at a level-crossing, that the local authority if 
any, which maintains the road crossed on the level, shall undertake 
to pay the whole or a fair share of the cost of the works. (See State- 
ment of Objects and Reascnis.) Y 
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l .— 44 Over and finder bridges 

(1) Option of Railway Company. 

fa) Under S 46, of the Railway Clauses Act, 1845 ( Cf . present section), it is* 
f left to the option of the Company to carry the railway over the road, 
or the road over the railway. Reg. v. 8 E. By. Co., 4 H.L. Cas. 471. W 

(b) Unless the imposibility to exercise the option is exhibited, the Court will 
not grant a mandamus for compelling the Company to exercise the 
option for carrying out one of these Courses. (Ibid.) X 

( 2 ) Carrying a public footpath over a railway or the railway over a footpath. 

There is no obligation imposed on a Railway Company under S. 46 of the Rail- 
way Clauses Act, 1845 (Cf. the present section) for , Hartford 

Rural Council v Bexley Heath By., (1898) App. Cas. 210. Y 

( 3 ) Overbridges— Repairs. , 

On the construction of an over-bridge under S. 46, the Railway Clauses Act, 

# 1845 (Cf. present section), it is the duty of the railway Company to 

keep the bridge, with its approaches and the roadway on the bridge, 
in repair. L. and Y. By. Co. v. Mayor of Bin y, L. R. 14 App. Cas. 
417. It 


(4) Railway Company not liable to repair. 

The Railway Company is not liable, in the case of the level of a highroad being 
lowered for carrying the railway over a bridge, to repair the slope of 
the road as being an approach to the bridge. L. and N. W. By. Co. 
v. Sherton, 5 B and S 559 A 


(5) Construction of bridge in lieu of level crossing— Want of funds— Effect. 

When a Railway Company suffers from want of funds, and as such is not in a 
position to constiuct a bridge in lieu of a level-crossing, the Com- 
pany will not be compelled to construct the bridge In re Bristol and 
Noith Somerset By. Co., L.R. 3 Q.B.D 10. B> 


Removal of trees 
dangerous to or ob- 
structing the work- 
ing of a railway. 


15. (1) In either of the following cases, 

namely : — 


(a) where there is danger that a tree standing near a railway 
may fall on the railway so as to obstruct traffic, 

(b) when a tree obstructs the view of any fixed signal, 

the Railway-Administration may, with the permission of any Magis- 
trate, fell the tree or deal with it in such other manner as will in 


the opinion of the Railway-Administration avert the danger or re- 
move the obstiuction, as the case may be. 

«. ' (2) In .case of emergency the power mentioned in sub-section 
(1) may be exercised by a Railway Administration without the 
permission of a Magistrate. 

(3) Where a tree felled or otherwise dealt with under sub- 
jection (1) or sub-section* (2) was in existence before the railway 
was constructed or the singal was fixed, any Magistrate may, upon 
the application of the persons interested in the tree, award to those 
persons such compensation as he thinks reasonable. 
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(4) Such an award, subject*, were made in a presidency-town 
by any Magistrate other than the Chief Presidency Magistrate or 
where made elsewhere by any Magistrate other than the District 
Magistrate, to revision by the Chief Presidency Magistrate, or the 
District Magistrate, as the case may be, shall be final*. 

(5) A Civil Court shall not entertain a suit to recover com- 
pensation for any tree felled or otherwise dealt with under this sec- 
tion.* 

Old Hots- « 

Act XVII^of 1854 ) No corieh P ond,11 S provision. 

(Notes). 

(1) Analogous provision. , 

Gf— S. ‘24, the Regulation of Railways Act, 18G8 (31 and 32 Vie., c. 119). 

8. 18, Act III of 1885 (The Indian Telegraph Act. 1885). C 

(2) Object of section. 

In permitting a railway administration to act m a case of emergency with 
out the permission of a Magistrate, and so going beyond the provisions 
of the corresponding provision of the Indian Telegraph Act, 1885, this 
section confers a power which it is deemed essential that the railway 
authorities should possess. (See Statement of Objects and Reasons.) D 

CHAPTER IV. 

Opening of Railways. 

16. (1) A railway administration may, with the previous san- 
ction of the Governoi-General in Council, use 
Right to use loco- upon a railway locomotive engines or other motive 
motives i. power, and rolling-stock to be drawn or propelled 

thereby. 

(2) 2 But rolling-stock shall not be moved upon a railway by 
steam or other motive power until such general rules for the railway 
as may be deemed to be necessary have been made, sanctioned and 
published under this Act. 

Old Acts. 

Act IV of 1879 . . Sub-S. (1) of present Act corresponds to S. 4 of Act IV of 1879. 

Act X VIII of 1854.. No corresponding pro visiod. t 

Sub-S. (2) is new. 

(Notes). 


H.B. — See notes* under S. 10, supra. 


E 
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< 


General. 

(1) Analogous provision. 

C/.— S. 86, the Railway Clauses Act, 1845 (8 and 9 Vic., c. 20). , F 

(2) Notification sanctioning the use of motive power and polling-stock on railways. 

For m, 

(а) Assam, see Gazette of India, 1883, Ft. I, p 21 ; 
, 1885, Ft. I, p. 588 ; 

1893, Ft. I, p. 178 ; G 

(б) Bengal (including districts now under Eastern Bengal and Assam), 


sec Gazette of India, 1879 ; Ft. I, p. 428. 

f 1880 , Ft. 1, p. 21. 

, 1884 , Pt. 1, p. 322. 

f 1885 , Ft. I, p. 1 18, etc. H 

(c) Bombay, see Bombay Rules and Orders, Vol. I. I 

(d) Burma, pee Burma Rides Manual, Vol. I. J 

(c) Central Provinces, see Gazette of India, 1885, Ft. I, p. 683. K 

(/) Madras, see Madras Rules and Oiders, Vol I. L 


( 47 ) United Provines of Agra, and Oudh, 
see Gazette of India, 1879, Pt. 1, p. 428 ; 

, 188^ , Pt I, p. 322; 

, 1895, Pt. I, p 396, M 

(h) The Punjab, sec Punjab list of Local Rules and Orders , 

Gazette of India, 1879, Pt. 1, p. 428 ; 

, 1884, Pt. 1, p. 322 , 

, 1885, Pt. 1, p. 588; N 

/. — “ Right to use locomotives . 9 9 
<1) Right to use locomotive engines. 

The — must be m express terms 111 order to entitle the Company to protection. 
Jones v. Festmiog By, Go L.R. 3 Q B. 733. 0 

(2) Fire caused by spark from engine— Action for damages— Liability of Company. 

See Vaughan v. Taff Vale Ily Co , 3 H. and N 679 , 1 IB. L.R. 1, noted under 
S 10, snpia. P 

4 3) Fire from sparks— Onus. 

(а) The fact that piopertv is destroyed by die caused bv sparks from an engine 

is ptwia evulence of negligence on the part of the Railway Company. 
1 iqgot v. Eastern By Co., 3 C B 229 Q 

(б) In that case the Company is bound to show that precautions had been adopted 

for preventing accidents. (Ibid ) R 

(c) But in Pott Glasgow d Co v. Cal. By. Co., H.L.R. (1893), W.N. 29, the emus 
was shifted on the appellants for proving that the Railway Company 
was negligent. 8 

(£) Engines passing on railway— Horses frightened— Liability of Railway Company. 
If engines pass on a Railway Constructed under, statutory powers and horses are 
frightened, the Railway Company will not be held liable. Rex v. Pease, 
4 B and Ad. 30. T 

See in this connection Manchester South Junction Co. v. Fnllarton , 14 C.B. 
(N.S.) 54, noted under S. 33, supra. U 
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2.—“S ub-SetUon 2. ’’ 

Sub-8. (2), designed for what purpose. 

8. 16, Sub-S. (2), is designed to prevent the recurrence of the very s.rious acci- 
dents which have from time to time occurred from the unregulated 
use of locomotive power on railways under construction. Sec (State- 
ment of Objects and Reasons). Y 

17. (1) Subject to the provisions of sub-section (2), a railway 

administration shall, one month 1 at least before 
opfmngftfartdwly! it intends to open any railway for the public earn- 
age of passengers, give to the Governor-General 
in Council notice in writing of its intention. 

(2) The Governor-General m Council may m any case, if he 
thinks fit, reduce the period of, or dispense with, the notice men- 
tioned in sub-section (1). ' 

Old Acts. 

Acts IV of 1879 ... S. 5 corresponding to sub-S. 1 of the pioscnt Act. 

,, XV1I1 of 1854 ... No corresponding provision. 

Sub-S. (2) is new. 

(Notes). 

/. — “Month.” 

44 Month,’* meaning of. 

“Month” shall mean a mouth reckoned according to the British Calendar. See 
Ss. 3 (33) and 4 (1) General clauses Act (X of 1897) W 


Sanction of the 
Government a con- 
dition precedent to 
the opening of a 
railway. 


18. A railway shall not be opened for the 
public carriage of passengers until the Governor* 
General m Council, or an Inspector empowered 
by the Governor-General m Council in this behalf 


has by order sanctioned the opening thereol for that purpose. 


Old Acts. 


Act IV of 1879 ... S. 5. 

„ XVI11 of 1854 ... No corresponding provision. 


(Note). 

General. 

Source of section. 

Sco Pros , P. W. 1) Jan., 18G8, Nos. GO to 64, E. I. R. 29-32 X 

19. (1), The sanction of the Governor -General in Council ( 

under the last foregoing section shall ^not be given 
1 1 o^iing 3 th^ 6 open Ing until an Inspector has, after inspection of the 
of a railway. railway, reported in writing to the Governor- 

General in Council — 
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(a) that he has made a carbful inspection of the railway and 
* rolling-stock ; 

(ft) 4 that the moving and fixed dimensions prescribed by the 
9 Governor-General in Council have not been infringed; 

(c) that the weight of rails, strength of bridges, general struc- 

tural character of the works, and the size of and 
maximum gross load upon the axles of any rolling-stock 
are such as have been prescribed by the Governor- 
General in Council ; 

( d ) that the railway is sufficiently supplied with rolling-stock ; 

• (e) that general rules for the working of the railway when 

opened for the public carriage of passengers have been 
made, sanctioned and published under this Act ; and 

(f) that, in his opinion, the railway can be opened for the 
public carriage of passengers without danger to the pub- 
lic using it. 

l (2) If, in the opinion of the Inspector, the railway cannot be so 
opened without danger to the public using it, he shall state that 
opinion together with the grounds therefor to the Governor-General 
in Council, and the Governor-General in Council may thereupon 
order the railway administration to postpone the opening of the 
railway. 

(3) An order under the last foregoing sub-section must set 
forth the requirements to be complied w r ith as a condition precedent 
to the opening of the railway being sanctioned, and shall direct the 
postponement of the opening of the rail way until those requirements 
have been complied w T ith or the Governor-General in Council is 
otherwise satisfied that the railway can be opened without danger 
to the public using it. 

(4) The sanction given under this section may be either abso- 
lute or subject to such conditions as the Governor-General in Council 
thinks necessary for the safety of the public. 

(5) When sanction for the opening of a railway is given subject 
* to conditions and the Railway- Administration fails to fulfil those 

conditions, the sanction shall be deemed to be void and the railway 
shall not be worked or used until the, conditions are fulfilled to the 
satisfaction of the Governor-General in Council. # 
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Old 

Act IV of 1879 ... S. 5 B. (1) (4) and (5) corresponding to sub-Ss (l), (4) and 

(5) of the present Act. 

Act XVIII of 1854 ...Xo corresponding pio\ision 

• Sub-Ss. (2) and (3) are new 

(Notes). 

Analogous provision. 

(a) Sri*. S (1) (c). 

* C/.— S. 16, The Rtiilwn> Regulation Act, 1842 (5 A, 6, Vic c. 55) T 

( b ) SUH. S. («).„„ 

Cf.— S. 6 the Railway Regulation Act, 1842 (5 & 6 Vic c. 55) Z* 

/• — 44 Sub. S. (2) ” 

Inspectors' report. , 

(a) Tbc report of the Inspector that the opening of a railway would be attended 

with danger to the public by reason of the incompleteness of the 
works, (stating at the same time the reasons for his opinion), satisfies 
the requirement of the section See Attorney -Gene tnl v. G. W. By . 
Co , L R 4 Ch 0. 735. * A 

[b) Where the opening of a railway has been prohibited by the Board of Trade,. 

the Court will, at the instance of the Attornev -General, restrain that 
act, without examining the grounds on winch it was declared illegal. 
Attorney-Gene tat v. Oc/ohI , Woiccstm and Waive i Hampton By. Co., 2 

• W. R. 330 B 

20. (1) The provisions of sections 17, 18 and 19 with respect 

_ , to the opening of a railwav shall extend to the 

Application of the n . 

provisions of the opening of the works mentioned m sub-section 
( 2 ) when those works form P art of - are directly 

alterations of rail- connected with, a railway used for the’ public carri- 
* i6, ‘ age of passengers and have been constructed after 

the inspection which preceded the first opening of the railway. 

(2) The works referred to in sub-section (1 ) are additional lines 
of railway, deviation lines, stations, junctions and crossings on the 
level, and any alteration or re-construction materially affecting the 
structural character of any work to which the provisions of Sections 
17, 18, and 19 apply or are extended by this section. 


Act IV of 1879 
„ XVIII of 1854 


Old Aots. 

» 

No corresponding provision. 


(Note). 

Analogous provision. 

Cf.— S. 5, The Regulation of Railways Act, 1871 (34 & 35 Vic. c. 78). 
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21. When an accident has' occurred resulting in a temporary 
Exceptional pro- suspension of traffic, and either the original-line 
vision - ( and works have been rapidly restored to their 

original standard, or a temporary diversion has been laid for the pur- 
pose of restoring communication, the original line and works so 
restored, or the temporary diversion, as the casg may be, may, in 
the absence of the Inspector, be opened for the public carriage of 
passengers, subject to the following conditions, namely : — 

(a) that the railway servant in charge of the works under- 
taken by reason of the accident has certified m writing 
that the opening of the restoied line and works, or of 
• the temporary diversion, will not in his opinion be attend- 

ed with dangty: to the public using the line and works 
or the diversion ; and 

(h) that notice by telegraph of the opening of the line and 
works or the diversion shall be sent, as soon as may be, 
to the Inspector appointed for the railway. 

Old Act. 

This section is new 

(Note). 

Scope of Ss. 21 and 22. 

F^ovision has been mafic in Ss. 21 and 22 foi the opening of a railway without 
the sanction of the. Governor- General m Council or an Inspector, where 
there has been an accident resulting in a temporary suspension of traffic, 
or where works are of so unimportant a character that the application 
to them of the general law relating to the opening of railways is 
unnecessary. (See Statement of Objects ami Reasons). D 

22. The Governor-General m Council may make 
rules 1 defining the cases in which, and in those 
cases the extent to which, the procedure prescribed 
m sections 17 to 20 (both inclusive) may be dis- 
pensed with. 

Old Act. 

This section is new. 

(Notes). 

General. 

<1) Section, how introduced. 

% Suggested at Railway Cofiference, 1888, E 

<2) Seope of Sb.% 1 and 22. 

See under S. 21, supra. » p 

I.- 11 Rules . 99 

For rules, see Gazette of India 1891, Pt., I, p. 158. G 


Power to make 
rules with respect to 
the opening of rail- 
ways. 
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23. (1) When, after inspecting any open rail- 
openedTailwayT 6 an wa y used for the public carriage of passengers, or 
any rolling-stock used thereon, an Inspeptor is of 
opinion that the use of the railway or of any specified rolling-stock 
will be attended with danger to the public using it, he shall state the 
opinion, together + with the grounds therefor, to the Governor- 
General in Council ; and the Governor-General m Council may 
thereupon order that the railway be closed for the public carriage of 
passengers, or that the use of the rolling-stock so specified be discon- 
tinued, or that the railway or the rolling-stock so specified be used 
for the public carriage of passengers on such conditions only as ’ 
the Governor- General m Council may consider necessary for the safety 
of the public. 

(2) An order under sub-section 1 must set forth the grounds* 
on which it is founded. 

Old Acts. 

Act IV of 1871) .. S. 5 E eoncspondfa to Su)>-S. 1 of the present Act. 

Act XVni of 1854 ... No coi responding provision. 

Sab-S. (2) is new. 

(Notes). 

Analogous provision. 

Cf . — S 6, the Railway Regulation Act, 1842 (5 and 6 Vic c. 55) with Sub-S. 

2 of this section. ® 

/. — “Power to close an opened railway .* 1 
Decision of the Governor-General in Council. 

Semble .-—The , is final, though come to, on an Inspector’s report, winch, 

on the face of it, might show that he, the Inspector, had come to a 
wrong conclusion. Attoi ney-Qenercil \. GA\.Ry. Co., L R. 4 Ch. I). 
735. 1 

24. (1) When a railway has been closed under the last fore- 

going section, it shall not be re-opened for the 
cW°rai 0 iwi!y g0fa public carriage of passengers until it has been 
inspected, and its re-opening sanctioned, in ac- 
cordance with the provisions of this Act. 

(2) When the Governor-General in Pouncil has ordered under 
the last foregoing section that the use of any specified rolling- 
stock be discontinued, that rolling-stock shall not be used until an 
Inspector has reported that it is fit for use and the Governor-Gene- 
ral in Council has sanctioned its use. 
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(3) When the Governor-General in Council has imposed under 
•the last foregoing section any conditions with respect to the use of 
any railway or rolling-stock, those conditions shall be observed 
until they are withdrawn by the Governor-General in Council. 

Old Aota. 

4 

Act IV of 1879 ...Cf.— S.5F (1) and (2) with sub-S. (1) and (2) of the 

present Act. 

Act XV1I1 of 1854 ...No corresponding provision 4 

Sub-S. (3) is new. 


25. (1) The Governor-General in Council may, by general 

„ or special order, authorise the discharge of any 

Delegation of \ . 

powers under this ot his functions under this chapter by an Inspec- 

t? ter t0 lnSpCC " * or ’ an d may cancel any sanction or order 
given by an Inspector discharging any such func- 
tion or attach thereto any condition which the Governor-General 
m Council might have imposed if the sanction or order had been 
given by himself. 


(2) A condition imposed under sub-section (1) shall for all the 
purposes of this Act have the same effect as if it wereattached to a 
.sanction or order given by the Governor-General in Council. 


Old Acts. 

Act IV of 1879 S 5-B (2) concsponds to Sub-S. (1) of the present 

Act. 

Act XVTTT of 1854 ... No corresponding piovision. 

Sub-S (2) is new 


CHAPTER V i 


Railway Commissions and Traffic Facilities. 

(Notes). 

I.-" Chapter V.” 

Scope and nature of this chapter. 

(<i) This chapter is the most important part of the Act, and m its preparation, 
careful regard has been had to the Railway and Canal Traffic Act, 
1888, and to the Annual Reports of the Railway Commissioners. 
(See Statement of 0 Ob}ects and Reasons), J 

(b) Closed following the law m England, the Chapter imposes on railway ad- 
ministration'), the general duty of arranging to receive, forward and 
deliver traffic without unreasonable delay and without partiality or 
undue preference, and the special duty of so treating through traffic 
at through rates. (Ibid ) K 
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“ Chapter V’ 1 — (Concluded). 

(c) If the Governor-General in Council is satisfied that any person has just 

ground of complaint against a railway administration for breach of 
cither duties, he may refer the case to a Railway Commission for 
decision. (Ibid.) L 

(d) Such a commission is to be appointed only whore there are cases to be re- 

ferred tp it, and it will be deemed to be dissolved as soon as it has 
decided those cases. (Ibid ) M 

if) It is toconsist of a Law Commissioner who is to bo a Judge of the High Court, 
having jurisdiction in reference to European British subjects undor the 
Cnm.Pro Code, m the place where the Governor-General in Council 
has ordered the Commission to sit, and of two Lay Commissioners, of 
whom one must be an expert in railway business and one nut) be a 
representative of the mercantile community or any other petson wh'Mn 
the Governor-General in Council sees fit to appoint (Ibid.) (For further 
particulars, see, also, S. 26 of the Act/. N 

(/) The commission so constituted may in any cast* referred to it, make any 
order by way of injunction, which may, in the circumstances, appear 
to the Commissioners to be suitable. (Ibid.) 0 

(<j) If two of the Commissioners concur on a question of fact, their decision on 
that question is to be conclusive. (Ibid ) P 

(h) From other decisions of the Commissioners an appeal will lie to a bench of 

not less than three Judges of the High Court of which the Law Com- 
missioner is a member. (Ibid ) (For further particulars, see S. 31 of 
, w the Act ) Q 

(i) Orders made by a Railway commission are to be enforced by the High 

Court of which the Law Commissioner was a member, as if they 
were orders by the High Court m the exercise of its original Civil 
jurisdiction. (Ibid.). R 

Railway CommiHsionz. 

26 . (1) For the purposes of this Chapter the Governor-Gene- 
Oonsiitution of ra ^ ' n Council shall, as occasion may in his opi- 

Railway Commis- nion requiie, appoint a commission, styled a Kail- 

w ' >n ' way Commission (in this Act referred to as the 

Commissioners) and consisting o fone Law Commissioner and two 
Lay Commissioners. 

(2) The Commissioners shall sit at such times and in such 
places as the Governor-General in Council appoints L 

n 

(3) The Law Commissioner shall be such Judge of the High 
Court having jurisdiction in reference to European British subjects 2 
under the Code of Criminal Procedure, 1882, in the place where 
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the Commissioners are to sit as, jn the case of a High Court estab- 
“ iished under the Statute 24 and 25 Victoria, Chapter 104, the Chief 
Justice or, in the case of the Chief Court of the Punjab, the Senior 
Judge or, in the case of the Court of the Recorder of Rangoon the 
Chief Commissioner of Burma may, on the request of the Governor- 
General in Council, assign by writing under his hand. 


(4) The Lay Commissioners shall be appointed by the Gover- 
nor-General in Council, and one at least of them shall be of experi- 
ence in railway business. 

Old Acta. 


Act IV of 1879 
Act NV1TT of 1854 


No corresponding prousion 

(Notes) 


Analogous provision • 

Cf . — The RaiiWi'M and Canal Traffic Act, 1854 (17 and 18 Vic 0. HI); 


The Regulation of Railway Act, 1873 (3G and 37 Vic c 48) 


Tlio Railway aud Canal Traffic Act, 1888 (51 and 52 Viet. c. 48) S 


/. — “ Commissioners . . . appoints 99 


Vacancy in the body of Commissioners. 

(rt) ENGLISH LAM 

According to the , the Commissioners an* empowered to act, notwith- 

standing a \.u\uic\ m their bod\ [Sec 51 and 52 Viet c. 25, Ss, 
2 & 5 (3)]. T 


( 0 ) INDIAN LAW. 

The Railway Commissioners cannot act if theus i», a \acanc) in their body. U 

2.-—** European British subjects. 99 

Jurisdiction over European British subjects. - Cr.P G. 

Under the Cum. Pro Code, all Judges of the various High Courts — Calcutta, 

Madras, Bombay, Allahabad , also of the Chief Courts of the 

Punjab, and Lower Burmah have jurisdiction over European British 
subj'ects [See Cmr.Pro Code, S 4 (i) & (jlJ). Y 


Restriction of jur- 
isdiction of Rail wa s 
Commission to cases 
specially referred. 


27. The Commissioners shall take cogniz- 
ance of such cases only as are referred to them 
by the Governor-General in Council, 


, Old Act. 

1 % This section is now. 

Reference of cases 28* In any of the following circumstances, 

to Railway Commis- . ° 

sion. namely 
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(1) where complaint is made to the Governor-General in 

Council of anything done or any omission made by a 
railway-administration in violation or contravention of 
any provision of this Chapter ; 

(2) where any difference which is under the provisions of any 

agreement required or authorized to be referred to arbi- 
tration arises between railway-administrations, and the 
, railway-administrations apply to the Governor-General 
in Council to have it referred to the Commissioners ; 

(3) where any other difference, being a difference between 
railway-administrations or one to which a railway- 
administration is a party, arises, and the parties there- 
to apply to the Governor-G^heral m Council to have 
it referred to the Commissioners ; 

the Governor-General in Council may 4 , if he thinks fit, refer 
the case to the Commissioners for decision. 

Old Acts. 

Act XYltl oM854. ! No corres P ondm g provision. 

(Notea). 

General. 

Analogous provision. 

Of. — Ss G, 8 and 9, the Regulation of Railway* Act, 1873 (3G and 37 Viet. c. 48). W 

/. — “ Clause (a) " 

Cases which may be referred to the Railway Commission. 

(a) Failure on the part of any railway adm initiation to afford all reasonable 
facilities for the receiving, forwarding and delivering of traffic upon 
and from the several railways belonging to, oi vvoiked, by it, and the 
return of rolling-stock. ( Vide S. 42 (1), infra). X 

(fc) The making or giving anv undue or unreasonable preference or advantage 
to, or in favour of any particular person or railway administration, or 
any particular description of traffic, in any respect whatsoever, or the 
subjecting of am particular person or railway administration or any 
particular description of traffic to anv undue or unreasonable prejudice 
or disadvantage in any respect whatsoever. {Vide S. 42 (2), infra). Y 
(c) Omission on the part of a railway administration having or working rail- 
ways which form a continuous line of communication, or having its 
terminus or station within one mile of the terminus or station of 
another railway administration, to afford all due and reasonable faci- 
, lities for receiving, and forwarding, toy one of such railways all the 
traffic arriving by the other at such terminus statioif, without any 
unreasonable delay, and without any undue or unreasonable preference 
or advantage or prejudice or disadvantage, so that no obstruction be 
offered to the public desirous of using the railways as a continuous 

line of communication. ( Vide S. 42 (8), infra), Z 

» 

8 
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/. — “ Clause (a) 99 — ( Concluded ). 

(d) Objoction by any such railway admin istiation to a proposed rate, appor- 
' tionmont or route for receiving, forwarding and delivering through 

traffic at through rates. (Vide S 42 (4) (d), mf i a ) . A 

(e) Questions which ma\ arise under S. 44, mfi a, m reference to the ferry , 

ship, boat or raft, so far as it is used for the purposes of the traffic of 
the rai 1 way . ( Vale S . 44, w fra) B 

(f) Any question or dispute which may an sc with respect to the terminals 

charged by a railway administration, m icspect of which the Commis- 
sioners may decide what is a reason a bio sum to bo charged. (I ide S. 
46 (1), mfi a ) C 

2 —** Clauses ( b ) and (c) 99 
Scope of Clauses (b) and (c). 

Clauses (b) and (c) of tjie section piowde for the reference to the Railway 
Commissions of otlioi differences than such as iclate to traffic facilities. 
(See Statement of Obfet ts and Reason* ) D 

3 Clause (c).” 

Rates— Disputes -Reference. 

(а) According S. 9 of the Regulation of Raih\a\s Act, 1873 ( Cf Cl. (c) present 

section), dispute re latmg of l.ulwavs foi pool rates, ma\ be icferied 
to the Commissioners Ij. and N IP. liy. Co \. Wiqan Lnum, i 2 Ry. 
and Ca. Ti Cas ‘240. E 

(б) So, also, disputes as to the i.iting of docks M S and L, liy Co v Canto) 

Union , 2 R> and Ca. Ti Cas 53. F 

4. May. 99 

Referring cases simply optional 

It is simplv optional to refei cases to the Commissioners See Dai ics v. Ki an*, 
Ij R 9 Q n 1) 238 (243). G 

29. The three Commissioners shall attend at 
Railway tUt ( loHiims- tll(! heanng oJ ’ an y case rofriTod to tlieru for deci- 
sion in session sion under this Chapter and the Law Commis- 

sumer shall president the hearing. 

Old Acts. 


Act TV of 1879 
Act XVI IT of 1854 


No coiHsponding provision 

(Note). 


Analogous provision 

Cf . — S 5 (3), the Railway and Canal Traffic Act, 1888 (51and 52 Viet t 25 ) H 


Powers of Railway 
Commission. 


30. (1) In hearing any such case the Commis- 

sioners shall have the poweis which may lie 
exercised in the hearing of an original civil suit 
by a High Court.- 
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(2) The decision shall, if the Commissioners differ in opinion, 
be in accordance with the opinion of the majority and ^the final 
order in the case shall be by way of injunction 1 and not other- 
wise. • 


(8) At the hearing, the Commissioners may permit any party 
to appear before them either by himself or by any legal practitioner 
entitled to practise in any High Court. 

® Old Acts. 

Sub- section 1 is new. 


Act IV of 1879. ) 

Act XVI1J of 1854. ) 


No Corresponding provision k as to sub-sections (2 and 3)J. 

(Notes). 

General. ' 


(1) Analogous provision. 

Cf — Sub-S. {2), with S. 5 (3), the Railway and Canal Traffic Act, 1888 (51 and 
52, Vic., o 25) I 

Cf — Sub-S. (3) with S. 50. (Ibul). J 

(2) Origin of section. 


As to the , sec Twelfth Report, Railway Comnushioncm, p 6, and II App. 

Cas. 97. K 

l.— "Shall be by way of injunction . 9 9 


(1) Temporary injunction. 

Seo 0 XXXIN, rr. 1 — 1 and S. 95, Act V of 1908 (Code oi Civil Proceed me) L 

.(2) Perpetual injunctions. 

See Ss. 54 — 57, Specific Relief Act (1 of 1877). M 


(3) Mandatory injunction. 

See S 55, Specific Relief Act (I of 1877). N 

,(4) Agreement to work line of another under certain terms. 

A Railway Company which had agroed to work the line of anothci railway, and 
during the continuance of the agi cement to develop and accommo- 
date the local and through traffic thereon, and to carry over it certain 
traffic pin ticularly specified, was resti .lined »v injunction from cariytng 
over other lines belonging to them traffic which ought to have passed 
over .the plaintiff's line. Wolverhampton and Walsall Rif Co. v. 
London and N.W. By, Co , L.R. 16 Eq. 127. 0 

(5) Contract cannot be specifically enforced. 

Where a , owing to this inability, c g , to superintend the working of the 

signals and points of a railway, an injunction cannot lie granted, 
Rowell Duffiyn Steam Coal Co. v. Taj} Value Ily Co., Jj R. 9Ch. Ap. 
331. P 

31. (1) An appeal shall not lie from any 
er^of^^iwTyCoin- order of the Commissioners upon any question of 
.mission 2 . fact 1 on which two of the Commissioners are agreed. 
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(2) Subject to the provisions* of sub-section (1), an appeal shall 

he from an order of the Commissioners — 

• 

(a) Where the Law Commissioner was the Recorder or Addi- 
tional Recorder of Rangoon, to the High Court of 
Judicature at Fort William in Bengal, and 

(i b ) in any other case, the High Court of which the Law 
Commissioner was a member. 

(3) Such an appeal must be presented within six months from 
the date of the drder appealed from, and shall be heard by a bench 
of as many Judges, not being few r er than three, as the High Court 
may by rule prescribe. t 

(4) In the hearing of the appeal the High Court shall, subject 
to the other provisions of this Chapter, have all the powers which 
it has as an Appellate Court under the Code of Civil Procedure 
(XTY of 1882), and may make any order which the Commissioners 
could have made. 

BtS. 

Act XVIIlof 9 1854. J No corresponding provision. 

(Notes). 

General. 

Analogous Provision. 

Cf. — S, 26, the Regulation of Railways Act, 1873 (36 and 37 Vic., c. 48). 

S. 17, the Railway and Canal and Traffic Act, 1888 (51 and 52 Vic., c. 25). Q' 

/.- Question of fact . 99 


Question of fact— Examples. 

(a) Reasonableness is a question of fact and not of law. Watkmson v. Wrexham 

Mold , etc.. By. Co., ($6.1) 3 Ry. and Ca. Tr. Cas. 5. R 

(b) So, also, the question whether or not an undue piejudice has been caused. 

Palmer v. JL and S. W. By Co., L B T. C. P. 58 ; Ry. and Ca. 
Tr. Cas. 248. 8 

(c) So, also, that which determines undue preference, Diphways Casson State 

• Co. v. Festtniog By. Co., 2 Ry. and Ca. Tr. Cas. 73 (81). T* 

(d) So, also, the question whether a Railway Company is bound to run over a 

foreign railway, and collect traffic without receiving any further remu- 
neration than the mileage rate chargeable on its railway. Watkinson 
, _ v. Wrexham Mold , etc., By. Co. (1) 3 Ry. and Ca. Tr. Cas. 5. Xf 
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2.— 44 Appeals . . Commission 

41) Question of fact— Appeal. 

(a) Where it was stated that a Railway Commission had erred in law, and that 
it had permitted through rate on the plea that it was enough for the 
applicant company to prove that the proposed route was in itself a 
reasonable one, without other evidence being gi\en that the existence 
of another route would be advantageous to the public, appeal was 
refused on the ground that the question was one of, fact. G. \V. Ry. 
Co . v. Severn and Wye , etc., By. Co., 5 Ry. and Ca. Tr. Cas. 170 (190) If 
' (b) Likewise, on a Railway Commission granting a through rate, an application 
for a case for the opinion of a superior Couit was refused. Genital 
\Val£8 r etc., Ry. Co.,v.G. W.liy. Co ,2Ry.and Ca. Ti . Cas. 191 (197). W 

(c) ( 1 ) Where an application for a case, on the question as to whether a railway 
company performed a “ terminal service” m using or giving the use of 
sidings for shunting handling goods and other like services, was made, 
held that the application should bd refused. Chattel ley lion Co . v. 
North Staff and lly * Co., 3 Ry. and Cas. Tr. Cas. 238. X 

(n) But in Halt v. L . B . a,nd S. C. lly. Co. 4 Ry. and Ca Tr. Gas 398 
- - (420), a case was granted on a question of teimmals. Y 

42) Question of law — Appeal. 

(a) An order of the Railway Commissioners is appealable, ii it is seen from their 

judgment, though not in the order itsolf, that m arriving at the re- 
sult mentioned 111 the order they had primarily decided on a question 
of law. N.K • Ry. Co. v. N. JJ. Ry. Co., 10 Ry. and Ca. Ti. Gas. 82. Z 

(b) So, also, on the Railway Commissioner's making an oidoi for facilities for 

passenger traffic, a case was granted, on the question as to whether 
such an order complied with the requirements of some of the provi- 
sions specified in the applicant’s and defendant’-- special Acts, since 
it did not order the facilities whorcto the applicant company would 
be entitled, (heat NoitJi of Scotland Co. v. Highland Ry. Co., 3 Ry. 
Ca. Tr. Cas. 103 (117). A 

(c) Likewise, a case will be granted on the question whether or not a companv 

was bound under the provision of its special Act to supply waggons to 
traders traffic. Wat ktnson v. Wrexham Mold, etc. Ry. Co. (No. 1) 3 
Ry. and Ca. Tr. Cas. 5 B 

(df So, also, a case will be granted on the question, whethei a Railway Company 
canymg and conveying traffic could, by a notice, lelieve itself from the 
duty of carrying certain class of traffic except under special terms and 
special rates. Aberdeen Commei cial Co. v Gt. Ninth, of Sc. Ry. Co. C 

<3J Appeal— Procedure. 

See O. XLI (Act V of 1908). D 

32. Notwithstanding any appeal to tjie High Court from an 
^ .. , , order of the Commissioners,, the order shall, un- 

Uperation 01 orders . , 

of Railway Commis- less the Commissioners or the majority 01 them 

aiou ' see fit to suspend it, continue in operation until 

it 1 is reversed' or varied by that Cottt't. 
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Old « Acts. 


Assessors l . 


Act IV of 1879. I xt 

Act XVIII of 1864 ) No corresponding provision. 

« 

(Note). 

Analogous provision 

* Cf.—S. 26. the Regulation of Railway Act, 1873 (36 and 37 Vic., c. 48). E 

33- (1) The Commissioners, in the exercise of their jurisdic- 
tion under this Chanter, may, from time to, time, 

Assessors 1 ^ 1 

with the general or special sanction of the Gov- 
ernor-General in Council, call in oneor more persons of engineering 
or other technical knowledge to act as assessors. 

(2) There shall he paid to such persons such remuneration as 
the Governor-Genera! in Council upon the recommendation of the 
Commissioners may direct. 

Old Act. 

This section is new. 

(Notes). 

Analogous provision 

Cf — S. 140, Act V of 1908 (The Code of Civil Proceduro). F 

/. — tf Assessors . 9 9 
Assessors : meaning of the term 

(а) Literalh , those who sit by the side of another. FI 

(б) The teim is also ficquently applied to persons associated with a Judge or 

Judges to advise them and to assist in then* deliberations, but who 
take uo p'trt m giving the judgment F2. 

(c) Until the contrary is shown, it must be presumed that persons who under 
the law ate called upon to act as assessors will do their duty A. W. 
N. 1887, p. 139. G 

34 The Governor-General in Council may make rules 1 regu- 
lating proceedings before the Commissioners and 

l*owcr of the Gov- enabling the Commissioners to carry into effect 
ernor-Generaltn ° 

Council to make ruins the provisions of this Chapter and prescribing 
this chapterf 0868 ° f to lie taken in relation to proceedings before 
the Commissioners. 


* Act IV of 1879 
' Act XVllfof 1854. 


Old Acts. 

No corresponding provision. 


(Note)* 

Analogous provision. 

(7.—S- 20 (1), the Raih\a\ and Canal Traffic Act, 1888 (51 and52 Vic., c. 25). HI 
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/ — “ Rules.” 

(1) Rules made under the section. 


For—, see Government ot India Notification, No. 373, dated 25th Oct. 1892. I 

(2) Provision with respect to publication of rules. , 

For , see S. 143, mfia. J 


35. The costs of and incidental to any proceedings before the 
, Commissioners or the High Court under this 

Cost* of proceed- 

mgs under iths Chapter shall be in the discretion of the Commis- 
cliapici . % sioners or the High Court, as the case may be, and 

the payment of costs awarded by the Commissioners may be enforced 
by the Court, of which the Law Commissioner w T asa Judge, as if the 
payment had been ordered by a decree of a High Court. 

Old Acts 


Act IV of 1879. 1 

Act XVlIl ot 1854 j 


No corresponding provision. 


Analogous provision. 


(Notes) 


Of. — S. 28, the Regulation ot Rulw i\> Act, 1873 (3b and 37 Vic , c. 48) and 
S. 19, the Railway and Canal Tiaflu Act, 1888 (51 and 52 Vic., c. 
25). K 


1.—” Costs. ” 


(1) Application for costs esssential. 

An application for co*,ts is to be made, for enabling a paity to get his costs. 

Alan lot L and S \V. III/. Co , 1 R\ . and Ca Tr. Cas 47. I* 


(2) Costs not asked for— Effect. 

Costs were refused on a rule being moved, co^ts not being a->kod for m the 
same. (Ibid.) M 

(3) Defendant’s cost —Complaint made— Applicant asking for costs, unsuccessful. 

Where a person, who makes a complaint and asks tor costs, is unsuccessful* 
costs will be granted to defendants. Unlade v. N E. By Co. (No. 3), ,3 
R>. and Ca. Tr. Cas 35 N 

(4) Defendant’s costs— Costs, not applied for, in first instance. 

It is doubtful whether the defendants w'ould have no right at all for costs, 
when the same had not been applied for in the first mstance. (lbid.)0 

(5) Case first of its kind —Costs. 

(а) Where a case is the first of its kind, costs will be refused, though the 

applicant succeeds in Ins case. I tfoodcjcr v. G.E.By. Co., 2 Ry. an d 
Ca. Tr. Cas. 35. * P 

(б) Likewise in a through-rate case, the defendants being entitled to the 

judgment of the Commissioner prior to a thiough rate being put m 
force. Central Wales By. Co , L. R. 10 Q.B.D. 231. Q 
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/. — “Costs'^i Contin ucd) , 

(6) Two Companies. 

(а) Through Traffic ca.se— one of two companies, obstruction by 
—Costs. 

In a through traffic case against two companies, one of them placed obstruction 
m the way of through route. Held, that the obstructing company 
must pay the cost of the applicant, the other company paying its own 
costs Victoria Coal and 1 ton Co v. Neath and Brecon and Mid. By. 

Cos , 3 Ry. and Ca. Tr C is. 37. R 

(б) Successful applicant. 1 

A person succeeding in an action agamsl two companies, was ordered to be paid 
his costs both of them, m equal shares, loomn L.R, and 1) 
and S. By. Cos,, 3 Ry. and Ca. Tr. Gas 7V. S 

(7) Qpfltfl allowed. 

Costs wilGgen orally be allowed, on a company acting m such a manner as to 
render it proper^and necessary foi the making of an application to the 
Court foi redress. Baxcndal v. L. and S. W, By, Co., 1 Ry. and Ca. 
Tr. Cas. 231 T 

(8) Goat disallowed. 

Examples. 

(а) Costs were disallowed , when there is success for each party on a material 

part of the case. Richaulson\. Mid, By. Co., *1 Ry. and Ca. Tr. Cas. 

1 (10). U 

(б) So, also, where the cl um by the applicants is very much m excess of that 

to which they were found to have had a light and the offer made by 
the defendants was by far less than that for which they wero found 
liable. Highland liy. Co , v. (It. Noi ih of Sc. Ry Co., Ry. and Ca. Tr 
Cas. 90 (98). Y 

(c) So, also, m a question of terminal charges a sum was allowed m excess 

of the applicant’s offer, but fai below the contention of the defendant 
Company. Boron v. N.E Ry. Co. (No 2), 4 Ry and Ca. Tr. Cas. 
284. W 

(d) So, also, when neither the appellants nor the respondents in an appeal 

succeeded entirely in their case. Denaby Mam Collang Co. v. M.8. 
and L. Ry. Co., 6 Ry. and Cas Tr. Cas. 133. X 

(9) Application may be dismissed without costs. 

-, if the Commissioners are of opinion that, on the merits, the applicant 
is within his right m bringing the complaint. Skmneigiove lronCo. v. 
N K Ry Co , 5 Ry and Cas. Tr. Cas 244. Y 

(10) Undue preference— Injunction without costs 

In a case of undue preference brought against a Railway Company, an injunc- 
tion was granted without costs, the Railway Company being found to 
have acted bona fide and without any intention of prejudicing the com- 
9 plamants as rivals m trade with each other. Thompson v. L. and N. 

• W. Ry Co., 2 Ry. and Cas. Tr. Cas. 115. Z 

(11) Through route case— Partial success— Costs. 

In a Railway Company succeeding only partially was only allowed one moiety 

of its costs Greenock v. Wemyets Bay Ry. Co. v. Cal. Ry. Co. (No.2), 

2 Ry. and Ca. Tr. Cas. 136. A 



fis. 35 to 87] Aot IX of 1890 (indian railways act). 1 59 

/.— " Coats'"— (Concluded). 

{12) Apportionment— Partial taxation. 

In order to avoid the inconvenience of a partial taxation, apportionment is 
permissible, c. g when the complainants weie only successful 
m one half of the case. Hostings Town Council v. S. It. B y. Co., 3 Ry. 
and Ca. Tr. Cas. 179. B 


{13) Chief ground of complaint is not made out. 

Each party will be ordered to pay its own costs, if the—. Jak'Lc v N K, By. 

Co ., 3 Ry. and Ca Tr Gas 44 (47). C 

{14) Appeal— Costs . 

In appeal, the successful party is entitled to costs. Mansion House Assoc , etc. 

v. O. W. By. Co., 9 Ry and Ca Tr Cas. 58 D 

36. (1) The Court of which the Law Commissioner was a 

E uti n of order 111 a Y> if ^ appears on the application of any 

of Railway Commis- person who was a party to the proceedings before* 
Court 1 nd H,8h the Commissioners or on appeal before the High 
Court, or of the representative of any such person, 
that an injunction made under this Chapter by the Commissioners or 
by a High Court has not been obeyed by the party enjoined, order 
such party to pay a sum not exceeding one thousand rupees for 
every day during which the injunction is disobeyed after the date 
of the order directing such payment. 

(2) The payment of such sum may be enforced by the Court 
which made the order as if that Court had given a decree 1 for the 
same, and the Court may direct that the whole or any part of 
the sum shall be paid to the person making the application under 
sub-section (1) or to the Government. 


Old Acts. 

ActXVHl of 1854. ) No corroh P ondin g provision. 

(Notes). 

Analogous provision. 

<?/.— S. 9, The Railway and Canal Traffic Act, 1854 (17 and 18 Vic., c. 33). E 

1.—“ Decree 99 

Execution of decrees. 

As to , generally, see 0. XXI, Act V of 1908, Code of Civil Piocedure. F 


Evidence of aocu- 37. A document purporting to be signed by # 

ments - the Commissioners, or any of them, shall be receiv- 

ed in evidence without proof of the signature, and shall, until the 
contrary is proved, be deemed to have been so signed and to have 
been duly executed or issued by the .commissioners. 

9 
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Act IV of 1879. 

Act XVIIJ of 1854. 


I 


Old Acts. 

No corresponding provision. 

(Notes). 

Analogous provision. 

Cf — S 30 of the Regulation of Railways Act, 1873 (30 and 37 Vic., c. 48). G 

38. The Commissioners shah, as soon as may be after the 

Submission to the disposal of each case referred to them, submit to 

(lovernor-Generai m Governor- General m Council a special report 

Council of special „ _ . _ n % n i 

reports b\ Railway on the case, and the Governor-General in Council 

Commission s l xa ll cause the report to be published in such 

manner as he thinks fit for the information of persons interested 

in the subject-matter thereof. 

* Old Act. 

This section is now 

39. Except for the purpose of the last foregoing section, a 

Kailway Commission shall be deemed to be dis- 
wln^coimmstjon ^ ' * solved the close of the last of the sittings of the 

Commissioners for the decision of the cases refer- 

ed to them : 


Provided that, on the application of any person who was a party 
to the proceedings before the Commissioners, or of the represen- 
tative ol any such person, the Governor-General m Council may, if 
he thinks tit, in any case m which the order passed b\ the Commis- 
sioners is not open to appeal, re-appomt the Commissioners for the 
purpose of hearing an application for a leview of their decision and 
of granting the same and rehearing the case if they think that the 
case should be re-beard. 


Old Act. 

Tins section is new 


Finality of ordcis 
of Railway Commis- 
sion subject to tht 
foregoing provisions 
of this Chuptei 


40. Subject to the foLegomg provisions of this 
Chapter and to any direction of Her Majesty in 
Council, an order of the Commissioners shall be 
final and shall not be questioned in or restrained 
by any Court. 


• Old Acts- 

Act IV fit 1879. ) , 

Act XVIII of 1854. / corresponding provision. 


Analogous provision. 


(Notes). 


Cf.- -8. 17 (6), the R uhvav and Canal Traffic Act (51 and 52 Viet. c. 25). H 
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41. Except as provided in thi£ Act, no suit shall be instituted: 

or proceeding taken for anything done or any 

B;ir of jurisdiction omission made by a railway administration in 
of ordinary Courts m ... 

certain matters cog- violation or contravention of any provision of this- 
Comrmsswni Rail ' Va ' V Chapter or of any ol der made thereunder by the 
Commissioners or by a High Court. 

Old Acts. 


Art IV of 1879 ) A 

Act X\ 111 of 1854. j 1,0 cone "l ,<)ndlll R l irovls, °" 

(Notes) 

Analogous provision 

Cf — S G, the Railway and Canal Traffic Act, 1854 (17 and IS Vic c .31), L 

/ — “ Bar of Jurisdiction . . . commission 9 9 

> 

(1) Suit to recover sums paid for terminals 

The High Court will not allow a suit foi the iecov<»r\ of sums paid on account 
w of terminals, to be filed. 15 B 537 J 


(2) Overcharges made by reason of undue preference— Damages 

( a ) English Law allowing damages 
As regards overcharges made l>\ reason of an undue preference no action will 
he, nor can am counterclaim be sustained, but \ot, the Commissioners 
can now award damages under S 12 of the Railw.n and Canal Traffic 
Act (51 and 52 Vie c 25) See v Land S IT it //. Co . 8 Ry. 

and Ca Tr Cas. 83 K 


(b ) IN DIA N LA W , canti a 

(i) Provisions similar to S. 12 of the Railwav and Canal Traffic Art, 1888, have 
not been inserted m the Present Act 

(n) According to S 30 (2), sitpta, the final order m a ease must be by way of 
injunction and not otherwise 

(in) So, according to the Indian Law, when overcharges ha\e been made to pay 
by roason of undue preference, no damage can be allowed. L 

Traffic facilities. 

42 . (1) Every railway administration shall, according to its 

powers, afford all reasonable facilities for the 
receiving, forwarding and delivering of traffic 1 upon 
and from the several railways belonging to ox- 
worked by it and for the return of rolling-stock. 

M 

(2) A railway administration sfyall not mak& 
or give any undue or unreasonable preference or 
advantage to or in favour of any particular person or railway ad- 
ministration, or any particular description of traffic, m any respect 


I)ut\ of railway 
administrations to 
arrange for receiving 
and forwarding 
traffic without un- 
reasonable delay and 
without partiality. 
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whatsoever, or subject any particular person or railway administra- 
tion or any particular description of traffic to any undue or un- 
reasonable prejudice or disadvantage in any respect whatsoever 2 . 

(3) 3 A Failway administration having or working railways 
which form part of a continuous line of railway communication, or 
having its terminus or station within one mile of the terminus or 
station of another railway administration, shall afford all due and 
reasonable facilities for receiving and forwarding by one of £uch 
railways all the traffic arriving by the other at such terminus or 
station, without any reasonable delay, and without any such pre- 
ference or advantage or prejudice or disadvantage as aforesaid, and 
so that no obstruction may be offered to the public desirous of using 
such railways as a continudus line of communication, and so that all 
reasonable accommodation may by means of such railways be at all 
times afforded to the public in that behalf 

(4) The facilities to be afforded under this section shall include 
the due and reasonable receiving, foi warding and delivering by 
every railway administration, at the request of any other railway 
administration, of through traffic to and from the railway of any 
other railway administration at through rates * 

Provided as follows: — 

(a) the railway administration requiring the traffic to be for- 

warded shall give written notice of the proposed through 
rate to each forwarding railway administration, stating 
both its amount and its apportionment and the route by 
which the traffic is proposed to be forwarded. The 
proposed through rate for animals or goods may be per 
truck or per maund ; 

( b ) each forwarding railway administration shall, within the 

prescribed period after the receipt of such notice, by 
written notice inform the railway administration requir- 
ing the traffic to be forwarded whether it agrees to 
the rate, apportionment and route, and, if it has any 
objection, what the grounds of the objection are ; 

(c) if at the expiration of the prescribed period no such 

objection has been sent by any forwarding railway ad- 
ministration, the rate shall come into operation at the 
expiration of that period ; 
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(d) if an objection to the rate, apportionment or route has 

been sent within the prescribed period, the Governor- 
General in Council may, if he thinks fit, on the request 
of any of the railway administrations, refer the case to 
the Commissioners for their decision ; 

(e) if the objection is to the granting of the rate or to the 

route, the Commissioners shall consider whether the 
granting of the rate is a due and reasonable facility in 
the interests of the public, and whether, regard being ' 
had to the circumstances, the route proposed is a reason- 
able route, and shall allow or refuse the rate accord- 
ingly or fix such other rate as may seem to the 
Commissioners to be just and reasonable ; 

(f) if the objection is only to the apportionment of the rate, 

and the case has been referred to the, Commissioners, 
the rate shall come into operation at the expiration of 
the prescribed period, but the decision of the Commis- 
sioners as to its apportionment shall be retrospective : m 
the case of any other objection the operation of the rate 
shall be suspended until the Commissioners make then- 
order in the case ; 

(g) the Commissioners, m apportioning the through rate, shall 

take into consideration all the circumstances of the case 
including any special expense incurred in respect of the 
construction, maintenance, or working of the route or 
any part of the route, as well as any special charges 
which any railway administration is entitled to make m 
respect thereof ; 

(h) the Commissioners shall not m any case compel any rail- 

way administration to accept lower mileage rates than 
the mileage rates which the administration may for the 
time being, legally be charging for like traffic carried by 
a like mode of transit on any other line of communi- 
cation between the same points, being the points of 
departure and arrival of the through route^ ; « 

(i) subject to the foregoing provisions of this sub-section, 

the Commissioners shall have full power to decide that 
any proposed through rate is due and reasonable 
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notwithstanding that a* less amount maybe allotted to any 
forwarding railway administration out of the through 
• rate than the maximum rate which the railway adminis- 
tration is entitled to charge, and to allow and apportion 
tfie through rate accordingly ; 

( j ) the prescribed period mentioned in this sub-section shall be 
one month, or such longer period as the Governor- 
General m Council may, by general or special order, 
prescribe. 

Old Aots. 


Act IV of 1879. 

Act XVTII of 1854. 


j No corresponding provision. 

(Notes). 

, General. 


Analogous provision. 

(a) SlJB-SS. (1), (2), (3) 


C/.--S. 2, the Railway and Canal Traffic Act, 17 and 18 Vic. c 31. M 


(b) SUB-S (4) WITH THE EXCEPTION OF CL. (t) 


Cf~ S 11 , the Regulation of Railways Act, 1873 (3G and 37 Vic. c. 48) and S. 25, 
the Railway and Canal Traffic Act, 1889 (51 and 52, Viet. c. 25) N 

(c) SUB-S (4), CL (i) 

Cf. -S. 12, the Regulation of Railways Act, 1873 (36 and 37 Vic c. 49) 0 


(2) Section, source of. 

See, Kighth Report, Railway Commissioners, p 4, 
— , Tenth Report, Railway Commissioners, p 6 , 
Thirteenth Report, Railway Commissioners, p 4 


( 3 ) Contravention of provision of section— Remedy. P 

No suit will lie against a railway administration for anything done, or any 
omission made, in violation or contravention of any provision of the 
section (See S. 41, s upm) Q 


»(4) Enforcement of provisions of Sub-sections (1) (2) and (3) when justifiable. 

(o) When a case of public inconvenience is made out. jJau’ttw G N. and Mid . 


R v Cos , 1 Ry and Ca Tr. Cas 38. R 

(b) Occasional delav and inconvenience to the public will not suffice. Cointer 

v. /. Jl and C It if. Co , 1 Ry. and Ca. Tr ('as 58. S 

( c ) Those who inc the railway must put m a bona nde complaint on behalf of 

the public. (ibid) X 


/. — A fford all reasonable facilities — of traffic . ' 9 
Question of price, no reference to. 

The words “a railway administration -hall afford all due and reason- 
able facilities^ for receiving and forwarding all traffic” seom 

to have no reference to the question of price. (Ibid.) , U 
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/. — ** Afford all reasonable facilities — of traffic 9 '—{Continued) . 

RAILWAY ADMINISTRATION IS BOUND TO AFFORD ALL 
REASONABLE FACILITIES FOR RECEIVING, FORWARD- 
ING AN]) DELIVERING TRAFFIC. 

A.— ACCOMMODATION RK STATION AND SIDING. 

<1) Covered station, public entitled to, where. 

A covered station is held to be a reasonable accommodation to whit h the public 
at large will be entitled, provided evarv other junction on the line of 
a Kaihvay Company had a covered station Coin ham Rif Co v L B. 
and Ry Co , 1 Tty and Ca Tr Gas 32 (but see S K Ry Co. v. 
Railway Covinnssumei s, 3 Rv and Ca Tr Cas 505. Y 

<2) Necessity for covering footpath leading to station from carriage road 

A station was situate 130 yards from any carnage road No protection fiom 
the weather tor passenger passing between the station and the road 
waiwiflorded. held that sufficient accommodation foi the public was 
not ailorded. Inne s v. L Jj and S C and 7> and S IV’ Ry Cos , 2 R> . 
and Ca. Tr Cas 155. W 

(3) Necessity for footpath between stations being covered. 

When two stations are only J a mile apait, facilities can be said to have been 
given for passenger traffic if a covered footpath between the two sta- 
tions is made and if poiteiage is provided for passengers with luggage 
Snssej. Co Council v. 7/ R < ad S C and 7/ and S U r llu Cos , 8 R\ 
and Ca. Tr. Cas 17. X 

(4) Space and other arrangements - Duty of Railway Company. 

A Compam with sufficient powers must not kicp its platforms, booking offices 
andother sti uctures at an\ station in such aeondition, as to space and 
other ai rangemeuts as to ( a use dangerous ol obstructi\o confusion, 
delav or other impediment to the proper reception, transmission, or 
deliver v of the mdinarv traffic of that station, whether consisting o 
passengers or goods. S K Rif Co v Railway Commissions s, 3 Ry. and 
Ca Tr Cas 505(508 Y 

( 5 ) New Btation, establishment of. 

(a) “With respect to stations, there is no objection t.«> establish them at any 

particular plate or places unless the Compam thinks fit. to do so ” 
S hi By. Co v. Ry Comnusswnei s, 3 R\ and Ca Ti Cas 505 (507), 
per Melbourne, L C. (but sec Jlanis v L. and S I Y.Ity. Co 3 Ry. 
and Ca. Tr. Cas 331. Z 

(b) “But, whon the Compam has, m fact, opened a station .it a particular 

place, and invites the public to icsoit to it for the purposes of being 
received oi delivered as passengers Jio, or fr6in trams announced as 
starting from or stopping .it that station, or of having tl\ ir goods re- 
ceived there for carriage m deliveied there after carnage, it is bound to 
afford, at that station to the < xtent of its powers, all reasonable facili- 
ties tor receiving, forwaidmg, and dehvenng such passengers ami 
goods. (Ibid ) A 
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“ Afford all reasonable facilities — of traffic "—{Continued). 

BAILWAY ADMINISTRATION IS BOUND TO AFFORD ALL 
REASONABLE FACILITIES FOR RECEIVING, FORWARD- 
ING AND DELIVERING TRAFFIC — (Continued) . 

9 

A.— ACCOMMODATION RE STATION AND SIDING — (Continued). 

(6) Facilities, what are— Instances. 

(a) Increase of accommodation for the deliver) of tickets. See S . E. By . Co. 

v. Railway Commissioners , 3 Ry. and Ca. Tr. Cas. 505. B 

(b) The providing of waiting room at a station 8. E. Ry. Co. v. Railway Com- 

missioners, 3 R). and Ca. Tr, Cas. 464. C 

(c) Improving the accommodation for cattle. (Ibid ) D 

(d) A cloak loom for tlie icceipt and fot warding of tialhc Singei Manufactur- 

ing Co. v. L. and S. W Ry. Co. (1894) I Q. B. 833. E 

(<>) Working of an existing siding. Bees ton Bieweiy Co. v Mid. Ry. Co. 
(No. 1), 5 R>. and Ca. Tr. Cas. 53. F 

N. B. — The Railway Commissioners have power to order the abo\e. 

(7) Facilities, what are not— Instances. 

(a) Reserving a portion of a station for a refreshment room, 8. E. Ry. Co v. 

Railway Commissioners, 3 Ry. and Ca. Tr. Cas 505. G 

(b) Extondmg a platform accommodation according to a specified plan, 

(Ibid.) H 

(c) Con ering platforms, a bridge and a portion of the carnage yard. (Ibid.) 

(d) Adding waiting rooms of a specified size (Ibid.) I 

(e) The constructing of a branch line Becston liiewny Co. v. Mid. Ry. Co. 

(No. 1) 5 Ry. and Ca. Tr. Cas 53 (39) J 

(/) Making a new siding, Becston Jit ewe) y Co. \. Mid. Ry. Co. (No. 1) 5 Ry. 

and Ca. Tr. Cas. at p. 58. K 

(g) A Railway Company is held not to afloul all icasonablo facilities, if it makes 
illegal or exessive charges for the conveyance of goods traffic. Chatter- 
by Iron Co., v North Staff Ry. Co ; 3 Ry and Ca. Tr Cas. 238. L 

N. B. — The Railway Commissioners are not empowered to order a Railway 
Company to attend to the above. M 

( 8 ) Structural alteration. 

Facilities may be ordered which necessitate—; but the same cannot be ordered 
to be executed according to a specified plan. (Ibid.) N 

(9) Passenger station— Facilities for goods. 

Queer e . — Whether the .Comm issioners have power undei S. 2 of the Railway 
and Canal Traffic Act, 1854 (Cf. present section) to order a Railway 
Company to construct a goods siding or conveniences for goods traffic 
f at a passenger Nation. See Newry Nav. Co v. Gt. Northern Ry. Co. 

• (Ir.) 7 Ry. and Ca. Tr. 176. 0 

(10) Providing of water closets. 

Qiuere Whether— for the use of passengers, is a reasonable facility. West 

Ham. Corp. v. G. E. Ry. Co. 9 Ry. and Ca. Tr. Cas. 7. P 
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/. — “ Afford all reasonable facilities of traffic ” — ( Continued ). 

RAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALL REASONABLE FACILITIES FOR RECEIVING, 
FORWARDING AND DELIVERING TRAFFIC*-(CWd.). 

A.— ACCOMMODATION RE STATION AND SIDING-fCWMrdJ. 

(11) Disconnecting siding constructed under an agreement. 

(a) On a Railway Company disconnecting a siding constructed under the terms 

* of an agreement which gave the Railway Company power to disconnect 

the same at any time, held' that, where other persons had sidings, the * 
refusal 6f the Railway Company to grant the same to the applicants 
would, if the circumstances were the same, constitute an undue and 
unreasonable prejudice Reeston Bteweiy Co v. Mid. Ry. Co. (No 1) 

5 Ry and Ca Tr. Cas 53. Q 

( b ) Likewise, the depriving an individual of the continuance of a siding, while 

competitors in trade of the applicants were not so deprived, would 
constitute an undue prejudice (1 bid ) R 

(e) So, m Poi twny v Colne Valley and Ity Co, 7 Rv and Ca Tl Cas. 102, 
held, that the Rail wav Company ought to reconnect at its own 
expense the applicant s siding with the mam line S 

(12) Siding accommodation— Connection severed -Working of siding on terms. 

But, on a Railwav Compam disconnecting a siding undei similar ciicumstances 
foi compelling the pavment bv the applicants of “ station rates ” on 
payment of which the Compau} were willing to re-connect the siding, 
held the siding accommodation will be furnished on then entering 
into an agt cement go pa\ the “ station rates ’ without deduction. 
(iuardot Flinn (t Co \ Mul Ry Co, (No. 2) 5 Ry. and Ca. Tr. 
Cas 60 T 

B -ACCOMMODATION UK TRAIN 

(1) Running of extra tram. 

(a) A line was worked undei a working agreement. On a complaint of the 

working Company, the Commissioners ordered the vvoikmg Company 
to run an additional thud class passenger tram daily each way, and 
fui tlicr oi doted that not less than two passengei trams should be run 
each wav daily on the branch line of tin* owning Company, timed for 
convenient correspondence at the junction with the main line traffic. 
Dublin and Meath Ily Co. v Mid. (It. Western of b. Ry. Co., 3 Ry. 
and Ca Tr. Cas 379. U 

(b) On the amount of the traffic not being m proportion to the cost of carriage, 

the above order ie the running of the. third class passenger train was., 
subsequently resemdod (Ibid.) (No. 2) 5 Ry. and Ca. Tr. Cas. 142. V 

(2) Discontinuing the use of a passenger station. 

It is not within the power of a Railway Commission to prevent a Railway 

Company from pulling down and . Darlaston Local Board v. 

L. and N.W. Ry. Co , 8 Ry. and Ca. Tr. Cas. 216. i W 


10 
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“ Afford all reasonable facilities.. . .of traffic ” — (Continued). 

RAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALL REASONABLE FACILITIES FOE RECEIVING, 
FORWARDING AND DELIVERING TRAFFIC — (Contd.) . 

C.— TRAFFIC. 

I —Rates and fares not authorised. 

(1) Illegal or excessive charges. 

(а) Where a Railway Company makes excessive or illegal charges, and suoh 

charges are intended or calculated to prevent, and do prevent the 
conveyance of traffic on the railway, they are illegal. Young v. Gioend - 
raetli Valleys Hy Co , 4 Ry and Ca. Tr. Cas 217. X 

(б) The Railway Company , by making such charges, subjects such traffic to an 

• undue prejudice within S 2, the Railway and Canal Traffic Act, 1854 

(Of. present section). Abetdeen Commercial Co v. Gieat Noithof Scot- 
land Hy. Co , B*Ry. and Ca. Tr. Cas. 205. Y 

(2) Question of excessive charges — Jurisdiction of Commissioners. 

(a) “ The question of excessive charges is the subject of an action ” Per 

Manisty, J. in Distington lion Co , JaL v. L. and N W Ry. Co., 6 Ry. 
and Ca Tr. Cas. 108. Z 

(5) On a Railway Company insisting on the prepayment of illegal rates, threat- 

ening at the same time that it would cease to carry the traffic if the 
rates were not prepaid, held, that the Commissioner^ had no jurisdiction 
to entertain the question, the complainants having ample remedy in a 
Court of law Per Huddleston, J in (Ibid.) A 

(3) Railway Commissioners’ jurisdiction— Reason for the same. 

(a) “Many things m the shape of preference, undue advantage and so on, were 
not the subject of any proceeding, either criminal or civil.” Per 
Manisty , J, in Distington Iron Co , Ltd v L. and N.W Hy. Co., 6 Ry. 
and Ca. Tr. Cas at p. 131 B 

(6) “ And, in older to meet those cases, powers were given to the Railway 

Commissioners to arrange as to traffic, as to giving facilities for traffic, 
and as to preventing undue prejudice and undue favour to different 
parties.” (Ibid ) C 

(c) This has been done “ to provide for cases m which there was no remedy. 
(Ibid.) D 

(4) Passenger fares in excess of authorised fares. 

(a) Oil a Railway Company charging — , held that the Commissioners have no 

jurisdiction to decide the same. Drawn v 0 W.Ity . Co., 3 Ry. and Ca. 
Tr. Cas. 523. E 

(b) 11 If it can be shown that charges were made, either as regards a particular 

train or as regards a particular station to such an amount as to be 
calculated to prevent the use of those trains or the traffic to fffiose 
stations, it would be refusing reasonable facilities for receiving and 
and forwarding passengers by those trains, and, if it was stated 

* and proved that it was done with the object of preventing the 
use of the accommodation, that might also give the Railway Commis- 
sioners power to entertain the question of the quantum , if it was 
shown either from the excess that it was calculated to have that 
effect, or that it was done for the ‘purpose of having that result.” 

* (Ibid.) F 



S. 42] Act IX of 1890 (indian railways act). ' 69 

/.—"Afford all reasonable facilities — ot traffic— (Concluded). 

C. — TRAFFIC — (Concluded). 

KAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALL REASONABLE FACILITIES FOR RECEIVING, 
FORWARDING AND DELIVERING TRAFFIC. — (Concluded) . 

II — Traffic, collection and delivery of. . 

(1) Wagons on Company's line— Charge for using the same not allowed. 

• (a) Where a Railway Company is not put to some special expense in supply- 
ing wagons, held that a rate ought not to be increased on that ac- • 
county since the rate involves the delivery of wagons for use m the 
ordinary way. Hall v. L./i. it S.C.Ry . Co , 4 Ry, and Ca Tr.Cas. 398.0 
(6) On a Railway Company making a charge of 2 d. per ton on all tiaffio for- 
warded m their wagons from certain stations, for the reason that 
such wagons or a part of them would be returned empty, held that 
such charge was inadmissible as a teradninal charge. ( Jbul .) H 

(c) But, on the use of wagons of defendant Company by the complainant, 
off the defendant Company’s line, the Railway Company has a right 
to make a charge of 1 d. per ton for such use Aberdeen Coniine? cial 
Co v. Cl? eat North of Scotland Ry. Co. , 3 Ry . and Ca. Tr. Cas. 205 (213) . I 

(2) Railway Company to give notice of arrival of goods. 

(n) ENGLISH LAW. 

According to the English law, it is the duty of a Railway Company to give notice 
of arrival of goods to those to whom the goods are directed, for, the 
time that they ought to call for tho goods, is when the carrier is ready 
to deliver Neston Colliery Co. v. L. dt N. W <C Cl, IV Ry. Cos., 4 Ry. 
and Ca. Tr. Cas. 257. J 

(b) RULE 5 OF THE RULES FOR THE WAREHOUSING AND RETENTION OF 

GOODS. 

, made under S. 47 (1) (f) provides that notice will be sent when practicable, 

but that the Railway Company will accept no losponsibility for non- 
receipt thereof. K 

(c) TIME WITHIN WHICH TO UNLOAD GOODS. 

(i) According to the English law, 48 hours after receipt of notice is a reason- 
able time, within which to unload goods. Coxton v. N. K. Ry, Co,, 
(No. 2) 4 Ry. and Ca Tr. Cas. 284. L 

(n) “ A wharfage charge may be levied m respect of .ill goods not removed from 
Railway promises before closing time of the day, following that on 
which they are made available for delivery.” [Rule 3 (1) of the Rules 
for the warehousing and retention of goods made under S. 47 (1) (/), 
infra ] If 

0) Railway Company not making arrangement for carriage by road. 

Where a Railway Company does not make arrangements for the prompt ancP 
punctual transport of goods by road to, and from their nearest station, 
held , tho Company is not responsible for making carrying arrange- 
ment by road in addition to its proper business of carrying by railway* 
Dublin and Meath Ry . Co. v. Midland Great Western of Ireland 
Ry. Co , 3 Ry. and Ca. Tr. Cas. 829. , N 
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2.—** Shall not make or give any undue or unreasonable per/erence 
— whatsoever 9 9 

RAILWAY ADMINISTRATION IS BOUND TO ABSTAIN 
FROM MAKING OR GIVING ANY UNDUE PREFERENCE 
OR ADVANTAGE, OR ANY UNDUE OR UNREASONABLE 
PREJUDICE OR DISADVANTAGE. 

(1) Promise to afford facilities. 

A , docs not afToct the parties’ right, except so far as it testifies to the 

rea soi mlilen css of the applicants’ demand Holyhead Local Bomd v. 
L and N, W. By , Co., 4 Ry. and Ca. Ti. Cas 37. O 

(2) Reasonable facilities. 

• The fact of a Railway Company chaigmg beyond their authorized limits does not 
amount to a refuse 1 to afford — . Hi own v. 6'. W By Co , 3 Ry and 
Ca. Tr Cas 52& P 

(3) Removal of ground of complaint before the filing of application. 

Where there has been a removal of the ground of the complaint befoio the 
filing of the application, held, an injunction will be granted to the 
applicants for securing their interests m the future. Macfai lane v. 
North British By. Co. (No 2) 4 Rv and Ca. Tr. Cas 2G9 Q 

(4) “ Undue and unreasonable preference or advantage, and prejudice or dis- 
advantage ’’—Scope of the expression. 

u The words , must be a prefeience or piejudiee with reference to com pet 

ing parties, an inequality, an unfairness with rofeience to otheis, oi a 
prejudice to other works, and cannot apph to the suggestion which 
has been made that, because there aie excessive charges, a prejudice 
arises to the applicants.” Per Huddleston, B, m Distnwjton Lon 
Co., Tjd. v L and N. W. By. Co , 6 Rv. and Ca.^Tr. Cas 108 
(124). R 

(5) Undue preference, or undue and unreasonable prejudice— Instances. 

[a) It is an undue preference if a Company allow their agent to receive goods 
without a * forwarding note ” being signed b\ the consignors, which 
note the consignors would have had to sign if they had delivered their 
goods to the complainants or othei carriers J l a. no male v. Bnstol and 
Kxitei hy Co., 1 Rv and Ca Tr Cas 229 g 

(0) So also, where a Company, receiving goods from one carrier up to 8PM., 
refuses to receive goods from the public at the station to go by the 
same tram aftei 5 15 P M, Gaston v. Bnstonund Kxetei By. Co , 1 
Rv. and Ca. Tr. Cas, 218. X 

(c) So also, where the complainants had to deliver goods collected by them 
before (>-30 PM., while the Railway Company accepted goods collected 
byjts own van up to 8 or ,9 p.M. Baxendalc v L. t and S.W.Ry. Co.,1 
Ry. & Ca. Tr. Ctas. 231, (but see, Palmei v L. and S. W. By. Co., i 
• Ry. & Ca Tr Cas. 243). U 

, (d) So also, where a Railway Company refused to carry coals for a colliery 
owner, unless he had 15 wagons containing a minimum of 4 tons 
each, while it earned coal? for others in smaller quantity’. L. and F. 

^ By. Co. v. Gidlew(No. 2) L,R. 7 H.L. 517. Y 
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2. — Shall not make or give any undue or unreasonable preference 
.... whatsoever— (Continued). 

RAILWAY ADMINISTRATION IS BOUND TO ABSTAIN 
FROM MAKING OR GIVING ANY UNDUE PREFERENCE 
OR ADVANTAGE, OR ANY UNDUE OR UNREASONABLE 
PREJUDICE OR DISADVANTAGE — (Con turned ) . 

(c) So also, where a Railway Company, for the purpose of obtaining the services 
of the Company as carriers to the exclusion of other .earners, intimat- 
es to the public that it would collect and deliver goods freo of charge. 

• Bu. middle v (l W Hi/., Co , 1 Ry. and Ca. Ti.Cas. 202, Gat ton v* 

G W Hi/ Co , 1 Ry and Ca. Tr. Cas. 214 W 

(/) So ulso, where rates or certain classes of goods from one station to another 
had been reduced for sometime, but the applicants were still charged 
at the previous and higher rates, although the reduced rates were 
charged to other traders Macfai lane \ Noiih JJi it is 1 1 Hi/, Co (No. 2) 
4 Ry. and Ca Tr Cas 2 69. X 

(<j) So also, where a Raihvav Company, which nuhes a charge to the public for 
the cartage of parcels, and empties and allows such amount to its own 
carriers and agents, when such services aie peifonned by its carriers or 
agents, does not allow such cliaige- 8 to other carneis pcrfoimmg snm- 
lai services Goddatd v. L and S W Hi/ Co., 1 Ry. and Ca. Tr. 
Cas. 308 Y 

(h) So also, where* a Railway Company refused to act on general order for deliv- 
ering goods to a earner, and insisted on a special cndei being pro- 
duced in respect of each consignment, but Lequned no order, whether 
special ot general, to be pioduced by its own carrier Pat hinsonw G. 
W lly Co , 1 Rv and Ca. Tr. Cas 280 Z 

(?) So also, where a Railway Company charges a customer foi services not 
re mb red Gat ton v Hnslol and Eietet Hi/ Co, 1 Ry and Ca Tr. 
y Cas 218 A 

(/) So also, whoie a Railway Company evades its obligation of imposiug rates 
equally, by eolourably pretending that what is in fact a charge for 
othei tilings as well as fot carriage, is a charge for carnage only. 
Barendale v G. IV Ry Co , 1 Ry & Ca Tr Cas 202 B 

(fr) A through rate may constitute an undue pieference. *S 'icmdonv Mail- 
hoi ota/h Ry. Co. and G. W and L. d S. W. By. Cos., 4 Ry & Ca. Tr. 
Cas 349. C 

(/) Where a Railway Company having contiol over the rates for passenger 
fares by two routes (including transit by sea), the routes being practi- 
cally of the same distance, charged the first class fare of £3 by one 
route and «£2. s . 7 d.6 by the other route, held that the difference! 
being excessive, constituted an undue prejudice over the traffic of the 
former route. City of Dublin Steam Packet Co. v L X N . Ry. Co., 1 
Ry. and Ca. Tr. Cas 10 D 

{€}) Undue preference as regards passenger traffic. 

The cases relating to — , are few. Sec Bruicn*v. C. V?. Ry. Co., 3 Ry. and Ca. 

Tr Can. 523 . E* 

<7) Undue preference— Monopoly as to goods already delivered. 

Monopoly as to goods already delivered is not an , see West v. L. dt N. W. 

Ry Co , 1 Ry. & C Tr. Cas. 166 (but see Locke v, N. E. Ry. Co., 

3 Ry and Ca. Tr. Cas. 44). F 
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2. —Shall not make or give any updue or unreasonable preference 
• * - • whatsoever— ( Concluded K 

RAILWAY ADMINISTRATION IS BOUND TO ABSTAIN 
PROM MAKING OR GIVING ANY UNDUE PREFERENCE 
OR ADVANTAGE, OR ANY UNDUE OR UNREASONABLE 
PREJUDICE OR DISADVANTAGE — ( Concluded) . 

(8) Question of 44 fares Court’s interference. 

(а) Where the fare on one branch line is higher than the fare for an equal 

distance on another branch line of the same Railway, the Coqrt will 
not interfere. Cnterham Ry . Co. v. L. B it S C. Ry. Co . (Ry. & Ca 
Tr. Cas. 32). 1 0 

(б) So also, where the fares on a Railway worked bv another Railway Company 

are higher than those charged for a like distance on the latter Railway 
• (unless an undue preference or prejudice is caused thereby). Inner v. 

L. B. d: S. C. and L <0 S. W. Ry. Cos , 2 Ry and Ca Tr. Cas. 155.H 

(c) So also, whore the pift>songer faros from intermediate stations to the termini 
stations are higher than those between the two termmi of the line. 
Hoziei v. Caktloman Ry . Co , l Ry. & Ca 27. I 

(9) Two or more routes. 

(а) “Where a Railway Company has two or more lines or channels of communi- 

cation m its own hands, it may conduct the traffic which is left to its 
own discretion bv which one of them it prefers ” Londendery Poit 
ect., \. Gt. Northern Ry. Co. (Ir.) and others, 5Ry. and Ca. Tr. Cas. 
282 (284). J 

(б) ‘ 4 And long as it leaves traders also free to select the route thc> think 

most convenient, and subjects them to no undue disadvantage or un- 
equal terms in carrying their traffic by the loute they select, us 
compaied with the route which itself, so to speak, favours, it docs 
nothing which the Railway Canal and Traffic Act (1888) prohibits.” 
(Ibid ) * K 

(c) But fuihties on both must Ve the same. (Ibid.) L 

(d) Whether as to the hours of the trains suiting, < r as to the hours being the 

s.inie on both routes for the reception of the traffic, the Railway Conu 
panv is bound to sec that the service is as good by one route as another. 
(Ibid.) M 

(e) A Railway Company may -disregard the consignor’s ordei as to route, if he is 

not prejudiced thereby. Donald v. N.E Ry Co , 6 Ry. and Ca. Tr. 
Cas. 53. N 

(10) Through-traffic— Alternative routes 

Where two alternative routes for thro ugh -traffic, one similarly longer than the 
othei , have been left open, it is not proper for a Railway Company, for 
the purpose of a through-rate to propose to carry tho traffic by the 
longer route with the object of making its mileage rate more, and the 
mileage rate of the forwarding Company less. East and West June * 
tionRy . Co. v*£7, W, liy. Co,, 1 Ry. and Ca. Tr. Cas. 331. 0 

(11) Convenience to the public and the Railway Company. 

(a) must bo taken into consideration. See Lee$v . L and Y. Ry. Co. 1 Ry* 

and Ca. Tr. Cas. 352. R 

(5) As to the convenience of the Railway Company being taken into consideration. 
See, Cooper v. L. and S, W • Ry. Co., 1 Ry. and Ca. Tr. Cas. 185. $ 
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3 — “ SufuSs. (3 ft ■#).” 

A RAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALL DUE AND REASONABLE FACILITIES FOR RECEIV- 
ING AND FORWARDING TRAFFIC IN THE OASE OF 
CONTINUOUS LINES. 

(1) Continuous line of Railway communieation. 

(a) English Law. 

According to the — , a route is not a “continuous lino of Railway communica- 
tion,” until the Board of Trade sanctions the opening of the line. 
Hammans Foster andothers v. G. W. Jly Co 4 Ry. and Oa. Tr. 
Cas. 181. R 

i 

(b) INDIAN LAV 

The same rule is applicable to India, until sanction, in accordance with the 
provisions in Ch. IV of the Indian Railways Act, for the openmg of 
the railway is given. S 

(2) Continuous communication for the carriage ofpasBengers. 

The Commissioners, on a complaint from the passengers, are entitled to make 
an order enjoining Uvo Railway Companies having stations m the 
same town situate one mile apait — connected bvaline of railway, 
which line, however, was used for the goods traffic only—, to afford 
facilities for a continuous communication for the carriage of passen- 
gers as well as of goods traffic. Uch field Lord Board v. L. B. and S. 
C. and 8.K By. Cos., 2 Ry. and Ca. Tr. Cas. 214. T 

(3) Reasonable amount of accommodation. 

In considering what is a — , regard mint he had to the convenience of the 
general traffic of the Railway. Barret v G N it Mul, Ry. Co. 1 Ry. 
band Co., Tr. Cas 38. U 

(4) Continuous line of communication— Obligation whether limited to cases where 
a Railway Company has accommodation. 

(a) Two Railways formed continuous line of communication The applicants 

were prevented from sending their traffic by the same, and had 
to send their traffic by a circuitous rente Held (]) that the applicants 
had a right to have their traffic conveyed by whichever route 
they wished, and to use the two Railways as a continuous line. 
Victoria Coal and honCo. v. Neath and Ji recon and Mid Ry. Cos, 

3 Ry. and Ca. Tr. Ca. 37 Y 

(b) The obligation imposed on a Railway Company is not limited to cases where 

Railway Companies have accommodation to take over the traffic at 
the point of the junction (Ibid.) W 

(5) Existence of disputes between Railway Companies. 

Disputes between Railway Companies whose lines form a continuous line of 
communication, serve not as answers to the public who desire to use 
such lines as a continuous line. Hammans , Foster, etc. v. G. W. Ry. 
Co., 4 Ry. and Ca. Tr. Cas. 181, • X 

(6) Through-booking. • 

The Railway Commissioners cannot, as a matter of right, make an order for — . 
Didcot , Newbury , etc. Ry. Co. v- G.W. and L. and S. W. Ry ,, Cos., 
10 Ry. and Ca. Tr. Cas. 1. Y 
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3. — “ Sub-Ss. ( 3 & 4)” — ( Continued ). 

A BAIL WAY ADMINISTRATION IS BOUND TO AFFORD 
ALL DUE AND REASONABLE FACILTTES FOR RECEIV- 
ING ANb FORWARDING TRAFFIC IN THE CASE OF 
‘CONTINUOUS LINES — (Continued). 

<7) Right of customer -Single booking. 

(a) A customer is entitled to require am numbei of companies to combine to 

form a continuous route, bv which his traffic mav be sent at a single 
booking and for a single payment. Cl. W Tty, On v. Sevan and Wye 
etc lly Co , 5 Rv. and Ca Tr. Cas. 170. Z 

(b) So also, the ltailway Commissioners are entitled to order through -booking of 

jiassungeis at the sum of the local rates chaiged on two lines of railway 
t constituting the tin ougli route Duhot, Neiobui y in lly. Co v L. 

mul S W.By C (No ‘2) 10 By. and Ca Ti Cas 9 A 

(c) This is the case c\«_n though the service mav not be continuous by the same 

train, or by a connection between tiains Tune s* v. L B and S.C and 
Tj. and S lly Cos , 2 By and Ca Tr Cas 155 (107). B 

(d) But ^oo Banrtw O, N and Mul lly Co, 1 By and Ca Ti Cas 38, 

where an application for thiough-booKing in the case of passenger 
traffic was refused C 


( 8 ) Route — Reasonable. 


(а) The route to be granted must be a reasonable one See East and West 

Junction fly Co. v (I W. Tty Co , 1 B\ & Ca. Tt Cas 331 ; Sale- 
dotnan fly Co v Not th Jh itisfi lly Co (No 4) 3 R\ . and Ca. Tr. 
Cas. 403. D 

(б) “A route that would be serviceable if worked throughout by one Company, 

dot's not lose it somceableness, because two or more companies aie 
concerned in woiking at it ” Swindon and Marlin omjh By Co v. 
(/ W and L and S W. By Cos 4 Rv and Ca Tr. Cas 349 (353). E 


(9) Through routes— Competition, reasonableness of. 

(a) Where a route can maintain a competition with quicker and cheaper 
routes, and is efficient enough to be likely to be preferred for some 
portion of tlie traffic, held that such a loute is reasonable. G.W.Ily. 
Co. Severn and Wye eh . By Co 5 Bv. and Ca Tr Cas 170. F 




(6) “ * iimn facie, it is m the interest of the public that tlioro bhould be at 
least two loutes open between any two given places, provided that those 
routes are practical]} independent of one another, fairh alternative, 
and reasonably calculated to keep one another m check ” {Ibid ) (193). O 

(c) “ Mere paper competition would not be for the public interest, nor would 

such competition be for the interest of the public, if it could only be 
maintained on terms ruinous to one or both of the competing 

companies.” (Ibul) H 

• 

(d) " Healthy competition would be generally in the public interest, and, at 

any rate theie would certainly be a presumption in its favour, which 
it would be for the Company alleging that )t was not m the public 
interest to displace by evidence.” (Ibid.) I 

6 



8.421 


Act IX Of 1890 (iNDlAS BAtL'WA'YS ACT). 


15 


3 — “Sub-Ss. (3 & 4)" -(Continued). 

A RAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALL DUE AND REASONABLE FACILITIES FOR 
RECEIVING AND FORWARDING TRAFFIC IN 
THE CASE OF CONTINUOUS LINES — (Contd) 

(10) Line being opened forming alternative routes— Distance and cost of carriage 
lessened— Effect. 


« On a lino being opened forming alternative routes, by winch distance and cost 
or carriage are lessened, it is i easona tile that rates chaiged to the pub- 
lic, who art m a position to avail themselves of the slioiLer loute, 
should be also in some measure reduced. East and lies* Junction It if. 
Co. v. G. W. By Co 2 By andCa. Ti Cas. 147 (153) J 

(11) Route when not a reasonable one. 

Wheie the station where^ it is proposed to exchange the tiiiffn is not, m any 
reasonable sense, a practicable one lot that purpose, the route cannot 
be called a reasonable one Plymouth Etc , Hij. Co \ (}. \V and Ij. 
and S W.By. Cos. 10 By. and Ca. Tr. Cas 68 K 

(12) Through rate— Undue preference. 

A througli-i ate must not constitute an undue preference Su indon and Mai l- 
boroughBy Co. v C W and L and S. W By Cas., 4 R\ . and Ca. Tr 
Cas. 349. * L 

(13) Quantum of proposed through rate 

(a) Though the Commissioners nuv think that some other amount would 
be more equitable, the) must accept the proposed late, unless they aie 
piepaied to refuse the rate altogether. <1 IT Pi/, Co v Severn and Wife. 
Etc. liij. Co.. 5 Iiy. and Ca Ti Cas 170 M 

(0) “ We have no discredit as to quantum unless we can hay that that the rates 
proposed are (i) unreasonablv high as against the public , and it would 
require a veiy stiong ease to make us siy, in the absent e of any lower 
rates by any other route, that the pioposed lates were too high , or (n) 
so low as to be unfair to the resisting company , all we tan say m such 
a case, all we did say on the foimei occasion, and all we piopose to 
say in the present case on this question is this — Theie is nothing so 
unreasonable m the amount pioposed as to render a into, which m other 
respects is reasonable, unlit loi us to sanction.” {Ibid ) H 

(14) Granting a through-rate— Public interest. 

(a) No through-rate will*bc granted, if it is not shown that it is required for 

public interest. Belfast Central liy Co v Gt. Northern Ily Co.,(B.) 
(No. 3), 4 By. and Ca Tr Cas. 159. 0 

(b) A case of special interest as well need not be proved, when a pruna facte 

case of public interest is made out. Central Wales, etc By. Co. v. G 
W By. Co., 4 By and Ca. Tr. Cas. 1,10. P 

(c) Howevci, it is not competent foi the Court to consider th*j public interest 

alone in a competitive route . it will consider also the right of a railway 
company for a long run re traffic originating on its own system. J’ly- 
mauth-, etc . By. Co* v G.W. andJj . and S . W. By Cos., 10 By. and 
Ca, Tr. Cas. 68, Q 


11 
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3.-“Sub-Ss. {3j A-W—dConttnned). 

A RAILWAY ADMINISTRATION IS BOUND TO AFFORD 
ALL DUE AND REASONABLE FACILITIES FOR 
RECEIVING AND FORWARDING TRAFFIC IN THE 
CASE OF CONTINUOUS LINES — ( Continued ) . 

(15) Through rate— Customer. 

(a) English Law. 

According to the , any customer desiring his traffic to be carried at a 

through-rate, is competent to apply to the Board of Trade under the 
teimsofS. 25, of the Railway and Canal Traffic Act, 1888. See 
G.W.Ry. v. Severn and Wye. etc. By. Co., 5 Ry. and Ca. Tr. Cas. 
170 (174). R 

(b) INDIAN LAW. 

• In India, however, customers have no such right. S 

(16) Through rates, company entitled to apply for. 

(a) A railway company which has an interest m a through-route, has the right 

to apply, though its proposals would bo more of a detriment to the 
other companies than benefit to itself Serein and Wye etc. Ry. Co. 
v G IK. Rif Co , 5 Ry. and Ca. Ti. Cas. 156. T 

(b) It need not be the forwarding company . even if the company has some 

interest in the f awarding of traffic. ( heenock and Wemys Ray Ry. 
Co. v. Caledonian Ry. Co., (No 3», 2 Ry. and Ca Tr. Cas. 227. U 

(c) Though a railway company does not act as carriers of the traffic it forwards, 

yet it may lie called a ‘ forwarding company.’ Warwick and Birming- 
ham. Canal Co v. Bum. Canal Co., 3 Ry. and Ca. Tr. Cas. 113. Y 

(d) So also a company whose line is worked by another company. Greenock 

and Wemys Bay Ry. Co. v. Caledonian Ry. Co (No. 3;, 8 Ry. and 
Ca Tr. Cas. 145. W 

(17) Through rate—Through booking. 

(o) “There may be an application to the Commissioners for a through-rate, 
but such an application would not be made unless the rate asked for 
is one that is less in amount than the aggregate of the rates over the 
different parts of the route.” (Per Rigby , L.J., concurring and Lojwr 
L . dissenting) in Ihdcot , Newbury , elc., Ry. Co. v. G.W. and L. 

S. W.Ry. Cos. 10 Ry. and Ca. Tr. Cas, 1 Lord Esher M.R. X 

(fcl “Tho Commissioners may grant a through-rate, but m doing so, they 
must consider public convenience and other matters M (Ibid.) Y 

( c ) “If they grant a through-rate, it seems to follow, as a matter cf neces- 

sity, that this must be a through-booking.” (Ibid.) Z 

(d) “ The converse Reemsto be equally true, that, if a through-booking is asked 

for, it must be taken into consideration ; then, if it is granted, it 
follows a matter of necessity that there must bo a grant of a rate 
corresponding to the booking ’’ (IbuC) X 

• (r) “ If the Commissioners think that a through-booking is to the advantage 

of the public, and they do not wish to interfere with the amount of 
the rate, it will, by the granting of the booking, be a rate payable for 
the through -journey, which is, in ordinary language, a through- 
rate.” (Ibid ) B 
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3.-“Sub.Ss, (3 $ 4 ) fConUtmed). 

A. BAIL WAY ADMINISTRATION IS BOUND TO AFFORD 
ALL DUE AND REASONABLE FACILITIES FOR 
RECEIVING AND FORWARDING TRAFFIC IN 
THE CASE OF CONTINUOUS LINES. 

(/) “ It will be one rate made up of the amounts of the rate^over the different 
portions of the route.” (Ibid.) C 

'* (g) “ If the Commissioners consider that there should be less paid than tho 
aggregate of the local rates, then, they will grant a reduced rate, and 
if you choose, you can call that a through-rate and that only.*’ (76id.) D 

(h) " It seems to be a needlessly wrong wa> of criticising a very general and 
easy term in the English language.” (Ibid.) % E 

M “ If you grant a lesser rate, then, if you like, in railway language, it is a 
through-rate ; but if you leave the amount of the rates alone, and add 
them together and make one rate of it, then, you have granted a 
through-booking and a through-rate.* ’ (Ibid.) F 

0) “ Subject to the consideration of the conditions and limitations miposod 
by statute, they can either grant that by saying they grant a thiough- 
booking, or by saying they grant a through-rate If thcv grant cithor 
one or the other, they miht of necessity grant both.” (Ibid.) G 

(18) Through traffic - Right of a railway company. 

The right of a Railway Company, outside the question ic through-rates, is to 
collect wliat traffic it can, lo carry it as far as it can, and to hand it 
over at the end of the transit, to anv other company having the obliga- 
tion to carry upon. G. W. Ry. Co. v Severn and Wye etc. liy. Co., 5 
Ry. and Ca. Ti. Cas. 170. H 

( 19 ) Adjustment of rates— Competing companies, interests of 

While adjusting their rates, raihvav companies must do so not only with refer- 
ence to their own interests, but also with reference to the inteiests of 
other companies Great Not them It if Co, (L). v Belfast Central Ry. 
Co , 3 Kj. and Ca. Tr. Cas. 411. I 

(20) Through-rates— Apportionment how made. 

The usual way m which through-rates between railway companies are appor- 
tioned, is to make a division of the through-rate by the mileage, after 
deducting terminals. Severn and Wye Etc Ry Co. \.G. W. Ry. Co-, 
5 Ry, and Ca. Tr. Cas 15G (106) J 

(21) Traffic carried beyond junction -Through rates— Apportionment. 

As to the apportionment of through -rate-, when traffic has to he carried beyond 
junction, sec Ccntial Wales, Etc., Ry. Co. v. L, and, N. W. Ry. Co 
4 Ry. and Ca. Tr. Cas. 101; Buckfastleigh , etc., Ry. Co. v. South 
Devon Ry Co., 1 Ry. and Ca. Tr. Cas. 321. K 

(22) Break of gauge— Transfer of traffic. • t 

The Commissioners, in a case wherein the traffic has to be transferred at a jun- 
ction on account of a break of gauge while apportioning a through- 
rate, allowed charge for the service of transfer to the company per- 
forming the same. Tal-y-llyn-Ry. Co. v. Cambrian Rys. and Co., 5 
Rv. and Ca. Tr. Cas. 122 (124). L 
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3 .— “ Sub-St. (3J&) 4)”— (Concluded). 

A BAILWAY ADMINISTBATION IS BOUND TO AFFORD 
ALU DUE AND 'HE A SON ABLE FACILITIES FOB 
DECEIVING AND FOKWAKD1NG TBAFFIC IN THE 
CASE OF CONTINUOUS LINES — (Concluded) . 

(23) Power given 4) y one company to another to use its railway and the works be- 
longing to it, nature of 

A railway company, giving to auothei railway company power to use its rail- 
1 way and the works belonging to it, undertakes to perform all those 

services which must be performed, if the nnvilege given is to be 
exercised .it all G TV and Mid Hij Cos. v. Bnstol Voit Ry. and 
• Piet Co 5 Ry. and Ca Ti (.' is ‘U. M 

43. (1) Whenever it is shown Unit a railway administration 

charges one tradei 1 , oi* class of traders or the 

in case of unequal traders in any local aiea lower rates lor the same or 

rat^s for like traffic similar animals or goods, or lower rates for the 
or services. ^ 

same or suiular services, than it charges -to other 

traders or classes oi traders, or to the traders in another local area, 

the burden of proving that such lower charge does not amount to 

an undue preference 2 shall lie on the rail way administration. 

( k 2) In deciding whether a lower charge does or does not 
amount to an undue preference, the Commissioners may, so lar as 
they think reasonable, m addition to any other considerations affect- 
ing the case, take into consideration whether such lower charge is 
necessary for the purpose of securing, in the interests of the public 3 , 
the traffic in respect of which it is made. 

Old Acts 

Act IV of 1879 1 

Acr WTTT of 1854 , No corresponding provision. 

(Notes). 

General. 

(1) Analogous provision 

Cf,-S. 27, the Railw.n .tnd Canal Traffic Act, 1888 (51 and 52 Vic. c. 25). N 

(2) Effect of section. 

• 

The effect of S 27. the Indian Railway and Canal Traffic Act. 1888 (i Of . present 
section), is not to limit the Court m dealing with questions of alleged 
undue preference to the consideration whether or not the lower 
charge is necessary in the interests of the public. Liverpool Corn 
Trade? s' Association v. G % W. Ry. Co , 8 Ry. and Ca. Tr. Cas. 114, 0 
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Act IX of 1890 (INDIAN RAILWAYS Ad). 

/•— ' “Trader.” 

Trader, meaning of. 

(a) Indimj Law. 

Nowhere in the Act \s the term trader, detmed. ’ • p 

( b ) English Law. 

The term trader includes any person sending, leceiving, or desiring to send mer- 
chandise by railway, fS. 55, Railway and Canal Traffic Act, 1888). Q 

2 — 14 Undue preference 99 

(1) “ Undue preference/’ defined 

( a ) Indian Law. 

Nowhere m thaActis the term “ undue preference” defined. R 

( b ) English Law. 

The expression “ undue preference ” includes an undue pieferenceor an undue 
or unreasonable prejudice or disadvantage, in any respect, in favour 
of, or against any person or particular class of persons or any par lcular 
description of trafiic (S. 55, the Railway and Canal Traffic Act, 
1888). 8 

(2) Undue preference - Question of fact 

What amounts to undue preference is generally not a question of law, but one 
of fact. Diphwifs Casson Slate Co. v Fcstimoq Ry. Co., 2 Ry. and 
Ca. Tr. Cab. 73 (81). T 

(3) Undue preference-instances 

(a) (l) An agreement by a Railway Company to carry the traffic of a colliery 

owner at a reduced rate, on his threatening the Company that he will 
divert his traffic from the Railway Company’s line unless the Company 

agreed to carry the same at the reduced rate was held to be an . 

Hams v Cocke} month etc Rif Co ., 1 Ry. and Ca Tr. Cas. 97. U 
(n) Not so an agreement foi carrying at a lower rate in consideration of 
large quantities at regulai inteivaK Nu liaison v. G. W. Rif Co., 1 
Ry. and Ca. Tr. Cas. 121 Y 

(b) (i) An agreement to carry traffic for one trader at a lower rate than similar 

traffic belonging to another tiader, is puna Jane an — , fhe in- 
equality not being justified by the fact of the Railway Company 
having offered an agreement to the latter at similar rates. Rhymney 
Iron Co v Rhymney Jty. Co , 0 Ry, Ca Tr Cas. 60. W 

(n) Not so whero a trader, in the absence of proof, is charged a smaller rate 
than that charged to a competitor. Greenwood v. h. and Y. Ry . Co ., 

G Ry. and Ci. Tr. Ca*. 60 X 

(c) “ The fact of a customer of a Railway engaging to emp’oy other lines of the 

Company for traffic distinct from and unconnected with the goods in 
question or their carriage, is not a legitimate ground for giving an— 
to one of the customers of the railway. Baxendale v. G . W. Ry. Co. t 
• 1 Ry. and Ca. Tr. Cas. 191. Y 

(d) So also an agreement by the customer to send his goods by the defendant 

company’s railway, and not by water on other raiftvay companies. 
Gorton v. Bristol and Exeter Ry. Co., 1 Ry. and Ca. Tr. Cas. 218. Z 

(e) Gratuitous carting, loading and unloading was held to bean . L. and N. 

W. Ry. Co* v, Evershed , 48 L, J. Q. B. 22, 1 
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2 .— “ Undue preference "—(Continued). 

(/) 41 It would seem that where a Company carry grain to two towns, at neither 
ol which they •^perform' certain terminal services for their customers, 

* it is an — in' favour of the traders at one town to allow a deduction in 

respect of such services not being performed by the Company, if the 
• same deduction is not also allowed to the traders of the other town.” 
Thrope v. Midland 72//. Co ., 11 Rep. Ry. Com. 1. B 

(g) If goods of the same classification as to rates are carried in different direc- 
tions, it is an to charge different rates for the same distance 

according to the direction in which such goods may be going. • Green- 
loood v. L. and 7. Ry. Co., G Ry. and Ca. Tr. Cas. 39. C 

(4) Interests of railway to be taken into account. 

(a) Where the Commissioners want to decide the question whether a Railway 

Company has given an undue preference, or has subjected any person, 
company or traffic lo an undue prejudice, they should consider the 
interest of the. Railway. Ransomc v. Eastern Co. Ry. Co. (No. 1) 

1 By. and Ca. Tr. Cas. G3. D 

(b) Similarly a Railway Company mav carry traffic for one at a less rate than 

similar traffic f or another, provided the circumstances are such as to 
render the cost of cartage for the former less than for the latter. 
Oxlade v. N. R. Ry. Go. (No. 1) 1 Ry. and Ca Tr. Cas. v '72. E 

( c ) Likewise, the Commissioners must tako into account whether a Railway 

Company migit n >t, for deriving equal profits to itself, carry traffic in 
large quantities at lower rates per ton per mile than small ’quantities, 
and for long distances at lovvor rates than for shorter distances. (Ran- 
somc v. Eastern C ) Ry. Co. (No. 1) 1 Ry. and Cas. Tr. Ca. G3). P 

(d) For a case where a reduced rate was allowed for iron, one but was refused 

for coal traffic, See Rhymney b on Co. v. Rhymney Ry. Co. , 6 Ry. 
and Cas. Tr. Ca. 60 0 

(5) Equal treatment. 

11 does not consist in all being offered a similar agreement, for if the 

agreement is not for the public interests, or goes beyond the fair re- 
gard which a Company may pay to its own interests, it leaves untouch- 
ed the nghc of all under the Traffic Act to be put on equal terms ” 
Diphwys Casson Slate Co. v. Festinog , 2 Ry. and Ca. Tr. Cas. 73 
(70). H 

(6) Rebate. 

Rebate (discount, deduction from a payment in consideration of its being made 
before it falls due), if allowed, must be equal. See Bell v. L. and N . 
W. Ry. 10, 2 Ry. and Ca. Tr. Cas. 185. I 

<7) Charge for warehousing. 

(a) In a railway rate, a — must not be included. See Greenwood v. h. and 7. 
Ry . Co , 6 Ry. and Ca. Tr. Cas. 39. ’J 

e (6) SembU:~k Railway Company ought to permit all an equal period of 

9 warehousing. Ibid., Per Sir Frederick Peel. K 

(c) “This expense of — seems to be an expense incurred by the Railway Company, 
not as carriers but as warehousemen, and I do not think that a ware- 
house expenditure is a proper ingredient in a railway rate.” (Ibid.) L 
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Act IX of 1890 (INDIAN RAILWAYS ACT). 

2 —“ Undue preference ’ ’—(Continued ) . 

(d) 11 It the Railway Company -choose to allow tree warehousing tor 28 days, 
and they think the applicants have made a freer or longer use of that 
ind«lfce»oe*tfca'n th j y ,, eVpe& ed, thoy have the remedy in* their own 
hands. They can, if they please, provided they trpat all persons 
alike, ourtail the time which they allow for free warehousing, and, 
when that time is exceeded, make a charge for the overtime.” 
(Ibid.) ^ M 

(8) Carriage of goods— Railway Company making special agreement with custom- 

ers. 

(а) It is within the power of a Railway Company to make some special agree- 

ments VHth the customers, to secure certain advantages to them re 
the carriage of goods. Nicholson v. G. W. Ry. Co , 1 Ry . and Ca. Tr. 
Cas. 121. i N 

(б) Such agreements will hold good only under the following circumstances — 
(i) It must bo clear that agreements are in*the interests of such customers , 
(u) They .piuot also be made with the object of increasing the profits of a 

railway ; 

(ui) The Company must be willing to enter into similar agreements for the 
same facilities with all other persons. (Ibid.) 0 

(9) Railway Company, whether can agree, to carry at reduced rates 

For £he simple reaso i that a Railway Company wants to introduce a certain 
kind of traffic into a country, it cannot enter into special agreements 
with different traders to carry at a lower rato than the ordinary 
charge. Oxlade v. N. E. By C > , 1 Ry. and C i. Tr. Cas. 72. P 

(10) One town preferred to another - Jurisdiction 

Where a complaint of undue preference being shown to one town over another 
is made by a corporal on, held than the Railway Commissioners have 
jurisdiction to enquire into the same Cor/joraiwn of Dover v. S. E . 
and L C. and D. Ry. Cas. 1 Ry. and Ca. Tr. Cas. 3i9 Q 

3.— “Public.” 

“ Public,” scope of the term. 

(a) Tin pubhearoferrod to is the publi * of the locality or district affected. Liver- 

pool Corn Tinders' Association v. G.W.Ry . Co., 8 Ry. and Ca. Tr. Ca*. 
114. R 

(b) A jxy ponderable proportion of the population in general, as opposed to an 

individual < r association of individuality, satisfies the description. 
(Ibid.) S 

Miscellaneous. 

(1) Removal of the ground of complaint before the application. 

Evdtr After the — ,the 'applicants can get an mjunctirnto secure their interests 
in the future. Macfarlane v. North British Ry . Co. (No. 2), 4 Rv. 
and Ca. Tr. Cas. 269. T 

(2) Promise to afford facilities— EfTect. 9 J 

Where a promise to afford facilities is made, such promise dses not affect the 
rights of the parties under the Railway and Canal Traffic Act, 1888, 
except so far as it testifies to the reasonableness of what the applicants 
ask for. Hobghead Local Board v. L. and N.W.Ry. Co. t 4 Ry. and 
Ca. Tr. Cas. 97. U 
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(3) Charge re heavy gradient. • 

Semble .—Where the cost of working a portion of a line is increased through 
a heavy gradient, an extra charge per ton per mile may be charged. 
# See Town Commissioners of Newry v. Great Northern By. Co. (Ir.), 
7 Ry. Ca. Tr Cas. 184 (197). V 


44. Where a railway administration is a party to an agree- 

Provision for faci- men t l for procuring the traffic of the railway to be 
lities and eqtfil . , , , , - , . 

treatment where carried on any inland water by any terry, ^ship, 

us* d 8 w°hich 0 are not boat or raft which does not belong to or is not 
part of a railway hired or worked b\ the railway administration, 


the provisions of the two last foregoing sections applicable to a rail- 
way shall extend to the ferrv, ship, boat or raft in so far as it is used 
for the purposes of the traffic of the railway. 


Old Acts. 


Act TV of 1S79 ... ) 
Act XVII 1 of 1851 . .» 


No corresponding prousion. 


(Notes). 

N B. — See notes to S». 42. 48, supra . 


General 


W 


(1) Analogous provision 

Cf — S. 25, tlic Railwav Canal and Traffic Act, 1888. (51 and 52 Viet, c 25). X 

(2) Section, effect of 

Where an\ fiilw.n admimstiatiou is a party to an agreement for the carriage 
of traffic on any in’and water by any forry, ship, boat or raft not be- 
longing to, or not hired or worked by the railway administration, the 
provisions of Ss. 42 and 48, supra, apply to the s«me, viz — 

( I ) The duty to afford all reasonable facilities for receiving, forwarding and 

delivering traffic (3. 42 (1), supra), 

( II ) The dutv to abstain from making or giving any undue preference or advan- 

tage or any undue or unreasonable prejudice or disadvantage. (S. 42 
(2), supra). 

(in) The dutv to afford all reasonable facilities for receiving and forwarding 
through traffic, i. e,, (S 42 (3) and (4), sup* a). 

(iv) Whenever it is shown that the persons conducting any ferrv, ship, boat, or 
raft, charge one trade or class of traders or the traders in any loca] 
area, lower ratesjor the same or similar animals or goods, or lower 
• , fates for the same or similar services, than they charge to other traders 

^ or classes of traders, or to the traders in another local area, the burden 

of proving that such lower charge d *es not amount to an undue pre- 
ference lies on the person conducting the ferry, ship, boat or raft. (S. 
43, siqira). , Y 
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Ss. 44 to 46] Act IX of 1890 (indian railways act). 

7 . — ** Agreement, ” 

(1) Agreement, nature of. 

(а) Tho agreement between the Railway Company and the owner o#a ship must 

be definite, so as to constitute an usins?. Caledonian Ry. Co v. Greenock 
and Wemyss Bay By. Co , 4 Ry. Ca & Tr. Cas 70 • Z 

(б) An obligation on tho part of tin owner of ship to run between two speci- 

fied places must be created by the agreement (Fbul.) A 

(c) The agreement may be temporary only. Belfast Central Ity . Co. v. Great 
• Northern Ry. Co. [ tr. (No. 4), 4 Ry. and C*. Tr. Cas. 379] B 

(2) Rate to be eiju&l. 

In a case in which a Railway Company carries traffic to two ports, held, that 
the rates in respect of tho same must be in proportion to the distance 
on both lines. Ayi Harboui Ti us tecs v (/ <t S W. Ry Co. (No 2), 

4 Ry & Ca Tr. Cas. 90. (» 

_ 45 A railway administration mav charge rea- 

Terminals 1. j 

sonable terminals 

Old Act. 

This section is new. 

(Note). t 

1.— “Terminals. 99 

(N B — Soe notes to S. 4G, mjui ) 

(1) Law before the passing of the Act. 

There was no statutory provision as to ihc chaining of tcrnunstls, before the 
passing of the Railway Act, 1890 (IX of lH90j D 

(2) Practice to make terminal charges. 

But, for sometime past tho practice for i ail wav administration had been to 
make terminal charges E 

48. (1) The Governor-General m Council may, if he thinks fit, 

refer to the Commissioners for decision any ques- 
Conunfssion^o^fix ^ on or dispute which may arise with respect to. the 
terminals. i terminals charged by the railway administration, 

and the Commissioners may thereupon decide what 
is a reasonable sum to be paid to the railway administration in re- 
spect of terminals, 

* (2) In deciding the question or dispute, the Commissioners shal^ 

have regard only to the expenditure reasonably necessary to pro 
the accommodation in respect of which the terminals are char 
irrespective of the outlay which may have been actually incurred 
by the railway administration in providing that accommodation. 

12 
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Old jflleta. 

A ,f XVIII of ? 1854 ) No corres P ondin S provision. 

t • 

^ (Notes). 

Analogous provision. 

(a) Sub. S .(1). 

Cf. S % 15, “The Regulations of Railways A. t, 1873” (36 and Vic 37. c 481). P 
(5) Sub. S. (2). 

Cf. S 24 (1), “The Railway and Traffic Act, 1888” (51 and 52 Vic. c. ?5) G 


/ — “ Power of Railway Commission to fix terminals 
<1) Terminal charges. 

(а) As to what are—. See Hall and Co v, London, Brighton and South Coast 

Railway Co., L R. 15 Q B.D. 505. H 

(б) ‘ Terminal charge’ means the charge for the use of the goods, station, and 

for the various duties which the Company, as common carriers, per- 
form in connection with the goods consigned to them for carriage. 
The Railway Company is entitled to levy terminal charges on the goods 
carried by them subject only, as to the rates and amounts thereof, to 
the sanction of Government, and under Ss 41,45 and 4G of Act IX of 
1890, the High Court has no jurisdiction to considei o* entertain a 
claim relating to tenmnals charged by the Company subsequent to that 
Act. 15 B. 537 (541 & 542). 1 

(c) “ Terminal charges” are usually levied on account of the carrying of 

the goods to and from the wagon, loading and unloading them on and 
from the wagon, and for the use of the Company ’fe premises whom 
the goods frequently remain foi sometime before they aie taken away. 
Such charges if not strictly perhaps “ tolls”, are certainly charges for 
peifoiming of services, if not “ necessary,” at least “convenient” for 
ihe working of the Railway. H. 434 (on appeal from 15 B. 537). J 


<2) Authority to charge terminals, nature of. 

(а) An s ithority to charge terminals must be express See^FepZer v. Mon- 

mouthshire lly. Co., 30 L.J. Ex. 249. K 

(б) By its special Act, a Railway Company was required to carry, as common 

carriers. It was also lequired to give to all per ons conveying or 
sending goods on the railway, every reasonable convenience j^and 
facility for loading and unloading goods. The Act further authorised 
9 the Company tJ demand a toll not exceeding 3d. per ton per milk 

* • for the carriage of goods. On the Company charging 1 sh. per ton for 

services performed, accommodation afforded, and expenses and rise 
incurred in and about the receiving, loading a» d unloading, and 
delivering the goods, held , that the Company had m>[ right to make 
such charges. {Ibid.) £ 
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/— “ Power of Railway Commission to fix terminals' 9 — (Continued)* 

«{3) Charge allowed- Instances. 

(a) A Bailway Company entitled to make a reasonable charge A 1 for loading, 

covering, and unloading, and for delivery and collection, and any otbor 
services incidental to the business or duty of a carrier, where such 
services or any of them are, or is performed by the said Company, ” has 
the ngh'- to make a reasonable charge (1) for shaie of expenses of 
providing and maintaining station accommodation for dealing with 
merchandise traffic as carriers and (2) for share of expenses of station 
• attributable to carrier’s services. Sowerby v. G.N. Hy , Co., 7 Ry. and 

Ca. Tr. Cas. 156. M # 

(6) A charge for providing, maintaining and working, signalling and inter— lock- 
ing apparatus at a private siding, may bo made. Dunkirk Collie* y 
Co. v G.S. and L. Ry. Co., 2 Ry. and Ca. Tr. Cas 402. # N 

(c) So also one for weighing coal, although # the plaintiffs had no express statu- 

tory power to charge for the use of weighing machines, h. and N.W. 
Ry . Co. v. Price , L.R., 11 Q.B.D. 485. 0 

(d) Also one for shunting (locomotive power, horses, staff, and stores) as attri- 

butable to carrier’s services. Sowerby v. G.N Ry. Co , 7 Ry. and Ca. 
Tr. Cas. 156. P 

(e) So also whore the necessity for shunting was due to the inconvenient position 

of a private siding Partway v. Colne Valley etc. and G.E. Ry. Co., 
10 Ry. and Ca. Tr. Cas. 211. Q 

(J) So also a charge for share of expenses of supervision and clerkage. Sower- 
by v. G.N. Ry. Co , 7 Ry. and Ca. Tr. Cas. 156. R 

(g) For clerkage m respect of traffic at a p ivat- siding, s ooPoitway w.Col'ie 

Valley etc. and G E. Ry. Cos., 10 Ry. and Ca. Tr Cas 211. S 

(h) For cartage, when performed by the Railway Company. Sowerby v. G . N. 

Ry. Co., 7 Ry. Ca. Tr. Cas. 156. T 

(t) A charge to the Company foi performing the service of transfer of traffic at 

break of gauge. Tal-y-llyn Ry. Co v Cambiam Rys Co , 5 Ry & Ca. 
Tr. Cas. 122 (124). ' U 

s(4) Charge disallowed— Instances. 

(u) A Railway Company was entitled to make a charge “ for loading unloading 

and covering, and the delivery and collection of goods, and other 
services incidental to the business of carrier, where such services, 
respectively, shall be performed by the Company.” If the service was 
incidental to conveyance, and for which no charge could be made 
. under the above clause, a charge for station accommodation would 

be disallowed. Kempson v G.W. Ry. Co., 4 Ry. & Ca. Tr. Cas. 426. •If 

• 

(b) Likewise, a charge for providing and maintaining roads for egress and 

ingress of carts and horses sent to carry away coal traffic, was disal- 
lowed. Isle of Wight (Newport Junction) Ry. Co. v. Isle of Wight Rv. 
Co., 4 Ry. & Ca. Tr. Cas. 128. W 
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g— “ Power of Railway Commission to fix terminals *’—( Continued ). 

(c) So also 0 De for providing, maintaining and working, signalling and inter- 
f locking apparatus at a junction with a branch line colliery, which 

branch line belonged to, and was constructed and maintained at the 
flailway Company’s cost. Keston Colliery Co. v. L. A N. W. & G. IF. 
By. C°s , 4 Ry. & Ca. Tr. Cas 257. X 

(d) Also one for allowing coals to remain on some ground adjoining tho defend- 

ant company’s line. L. and Y. Ry. Co. v. Gidlow, (No. 2), 45 L. J. 
Ex.G25 XI 

(e) l Also one for marshalling coal traffic at the defendant company’s station. 

Isle of Wight (Neioport Junction , Ry. Co \ Isle oj Wight Ry. Co , 4 
Ry. and Ca. Tr. Cas. 128. X2 

• u And on the defendant company's siding Neston Collie) y Co. w L. and 
K. ir. ami G. W. Ry. Cos ., 4 Ry. and Ca. Ti. Cas. 257. Y 

( f ) So also for taking empty wsgons from, and placing full wagons on sidings. 

(Ibid ) Z 

(g) So also a charge for finding, providing, and maintaining siding accom- 

modation. Isle of Wight (Net opoi t Junction) Ry. Co. v. Isle of 
Wight Ry. Co., 4 Ry. and Ca. Tr. Cas 128. A 

(1i) Similarly a charge for unloading platforms for coal traffic. (Ibid.) B 

(i) A charge for providing for hop traffic. Feityv. L. C. and D. Ry. Co., 4. Ry. 

and Ca. Tr. Cas. 310. C 

(j) A charge by a Railway Company entitled to make a “reasonable charge for 

loading and unloading poods,’* for shooting and for covering hops. 
Petiy v. h. C7. & D. Ry Co., 4 Ry. and Ca. Tr. Cas. 310. D J 

(h) A charge for giving notice to the consignee of the arrival of consignment. 

Isle of Wight (Newport Junction) Ry Co v Isle of Wight Ry. Co., 4 
R\. & Ca. Tr. CaB. 128. E 

(l) For advising an applicant at his request of the arrival of goods at the 

lccoiving station consigned to his order, and which were afterwards 
forwarded on. Kempsonv. G. W By Co., 4 Ry. & Ca, Tr, Cas. 420 F 

(m) A charge by a Company, entitled to charge “a reasonable sum for the deliv- 

ery and collection of goods, and other sei vices incidental to the 
business of a carrier”, ffir shunting trucks containing coals. Isle of 
Wight (Newport Junction) Ry. Co. v. Tsle of Wight Ry. Co., 4 Ry. & 
Ca. Tr. Cas. 128. G 

(n) Likewise, a esharge for shunting and placing wagons in position for loading 

and unloading, and for haulage of loaded wagons to tho place where 
they weie attached for the tram. Kempson v. G. W. Ry. Co., 4 Ry. & 

Ca. Tr. Cas. 426. H 

• 

(o) For invoicing and taking accounts of consignments, and keeping a staff for 

that puipose. Isle of Wight (Newport Junction) Ry. Co. v. Isle of 
Wight Ry Co., 4 Ry. & Ca. Tr. Cas. 128. I 

(2>) For providing and maintaining office accommodation re coal traffic, 

jl&wi.) £ 
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/. — " Power of Railway Commission to fix terminals 99 — ( Concluded ). 

(q) For clerkago and watching. Perry s v. L. C. and D. Ry. Co ., 4 Ry. and 

Ca. Tr. Cas. 310. K 

• • 

( 7 ) A charge by a Railway Company, entitled to make “ a reasonable chaige for 
loading and unloading goods/’ for weighing and choking. (Ibid.) L 

(s) So also a charge for weighing, by a Railway Company entitled to make a 
charge “for loading, covering and unloading, and for deliveiy and 
collection.” Hall v. L. B . and S C. Ry, Co, t 4Ry and Ca. Tr. Cas. 
310. M 

'(5) Rate not to be increased. 

There should not be an increase in the rate, by a charge for a supply of wagons, » 
unless the Railway Company is put to some special expense on that 
score. Hall v. L. B. and $. C. Ry Co. f 4 Ry. and Ca Tl Cas. *308 N 

‘(G) Terminals — Rebate. 

(a) Where a customer claims a rebate on tjie chaigc for carriage, on the pica 

that ho does not require station services to be performed (such services 
the Company performing foi other customers, the charge for the same 
bemg included in that for conveyance) held , that he is not entitled to 
ft uch a rebate. Jloiraid v. Midland Ry Co, J Ry and Ca. Tr. Cas. 
253. 0 

(b) But, in L. and Y. Ry. Co. v Chdloir (No 1), 42 L J. Kx. 129, held, that a 

customer must have the option of availing himself of such services as 
are incidental to the ordinary business of a carrier at the rates of the 
Company, or of performing them himself. P 


CHAPTEK VI. 

Working of Kailways. 

General. 

47 (1) Every railway company, and, in the ease of a railway 

, , , administered bv the Government, an officer to be 

General rules. 

appointed by the Governor-General in Council in 
this behalf, shall make general rules, 1 consistent with this Act lor 
the following purposes, namely — 

(a) for regulating the mode in which, and the speed at which, 

rolling-stock used on the railway is to be moved or 
propelled ; 2 

(b) for providing for the accommodation and convenience of 

passengers, and regulating the carriage of their luggag# ; 
(e) for declaring what shall be deemed to be, for the purposes 
of this Act, dangerous or offensive goods, and for regula- 
ting the carriage of such goods ; 
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(d) for regulating the conditions on which the railway adminis- 

tration will carry passengers suffering from infectious 
, or contagious disorders, and providing for the disinfection 
of carriages which have been used by such passengers. 

t 

(e) for regulating the conduct of the railway servants ; 3 

(/) for regulating the terms and conditions on which the- 
railway administration will warehouse or retain goods 
at any station on behalf of the consignee or owfier 4 
. and, 

(g) generally, for regulating the travelling upon, and the use, 

• working, -and management of, the railway. 5 

(2) 6 The rules may. provide that any person committing a 
breach of any of them shall be punished with fine which may 
extend to any sum not exceeding fifty rupees, and that, in the case 
of a rule made under clause (e) of sub-section (1), the railway 
servant shall forfeit a sum not exceeding one month’s pay, which 
sum may be deducted by the railway administration from his pay. 

(3) A rule made under this section shall not take effect until it 
has received the sanction of the Governor-General in Council, and 
been published in the Gazette of India. 

Provided that, where the rule is in the terms of a rule which 
has already been published at length in the Gazette of India, a noti- 
fication in that Gazette, referring to the rule already published, 
and announcing the adoption thereof, shall be deemed a publication 
of a rule in the Gazette of India within the meaning of this sub- 
section. 

(4) The Governor-General in Council may cancel any rule 
made under this section, and the authority required by sub-section 
(1) to make iules thereunder may at any time, with the previous 
sanction of the Governor-General in Council, rescind or vary any 
such rule. 

(5) Everv rule purporting to have been made for any railway 
under section 8 of the Indian Railway Act, 1879, (IV of 1879), and 
appearing from the Gazette of India to be intended to apply to the 
railway at the commencement of this Act, shall, notwithstanding any 
irregularity in the making or publication of the rule, be deemed to 
have been made and to have taken effect under this section. 
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(6) Every railway administration shall keep at each station on 
its railway a copy of the general rules for the time being in force 
under this section on the railway, and shall ftllow any person to ins* 
pect it free of charge at all reasonable times. 

Old Aots. 

Act IV of 1879. S. 8 corresponds to Sub-sections (1) (a), (6), (c), (e), and 
(17), (2), (3) and (4) of the present Aet. 

m tt XVIII of 1854. d. 26 corresponds to Sub-section (lj (a), (5), (c), (e) t and 
(ff), (2) (3) and (4) of the present Act. 

Sub-sectors (1) (d) and ( /), proviso to Sub-section (lj, (5) and (6) are new. 

Proviso to<Sub-seotion (8) represents the existing practice. 


(Notes). * 

General, i 

(1) Analogous provision. 

(a) Sitb' Section (1) (ft to f ) 

Of. Ss 7 to 9, tlie Railways Regulation Act, 1840 (3 and 4 Vic. c. 87), and 
S. 10, the Railways Clauses Act, 1845 (8 and 9 Vic c. 20). Q 

( b ) Sub section (l) (/•) 

Gf. S. 32, the Railway Clauses Act, 1803 (20 and *27 Vic. c. 92). R 

(c) Sub-Section (2). 

Gf. The words 4 and that ” down to the end of the Sub-section with S. 86, the 
Canadian Railways Act, 1836 (49 Vic. c. 109). g 

(2) Section, scope and nature of. 

(ft) This section will remove any doubt as to the validity of any existing rules 
mid provides that, when rules have once been published in the Ga- 
zette of India, the) maybe extendod ta a railway by a reference to 
that Gazette and an announcement of. their adoption forthfr'Bailway, 
without being again published at length in the Gazette. (See State- 
ment of Objects and Roasom*), y 

(6) The intention of the section is to give the Railway Company power to en- 
force rules of its own making by imposing fine on its own servants. 
110. W. N. 583 (584) =5 Cr. L. J. 463. U 

(c) Iu seems that the Legislature, in enacting Ss. 26, 29, Act XVIII of 1854 
(Cf. S . 47 and 101, present Act), had chiefly in view the protection of 
the public, aud especi Jly of passengers and other persons not di- 
rectly connected with the railway, and it is very doubtful whether it 
was the intention of the Act to make the officers responsible for risks 
to' fellow servants arising out of the particular duty in which they are 
engaged. 8 W. R. 43 (Cr.) y 

•(3) Distinction. 

(ft) By 8. 47, the Railway Company may make general rules # for regulating tSo 
terms on which it will warehouse or retain goods at any station. 81 
C. 951 (958) a 8 C. W. N. 726. V 

(b) By S. 54, the Railway Company may impose conditions for receiving goods 
(Ibid.) x 
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I . — “ Shall make general rules.” 

r 

(1) General rules for working of railways under construction. 

Fnt — , see General Statutory Rules and Orders , Vol. III. Y 

(2) Ss. 47 and 54 — Rules passed under the Act— Reasonableness. 

(a) Ss. 47 and 54 of the Act empower the Railway Company to make rules 

determining the conditions under which the liability (as carriers) shall 
vest, and, particularly at what point of time it shall vest. 31 C. 
^51 = 8 C.W.N. 725. , Z 

(b) But such rules must bo consistent with the Act, i.c., icasonable ; otherwise 

they will be void and inoperative. (Ibid ) A 

(c) In Calcutta, a covenant, wheieby goods consigned to a Railway Company 

were to stand at the owner’s risk until a receipt had been granted by 
the Company, was held unrea onable, and the Company was decl.red 
t liable to pay compensation for loss incurred in the meantime. (Ibid.) B 

2.—** For regulating the mode . . . propelled . " 

(1) Necessity to take line clear ticket— General rule. 

By a General rule sanctio ied and notified as required by lfcw, the guard and 
driver of a bahast tram should, on a line worked on the block system , 
stop tho the tiain at a station and should not leave the station till the 
guard has received fiom the station master and delivered to the driver 
a “lino clear” cerfifica c. (3 M. 20 1. C 

(2) Charge of disobeying a rule. 

Where a — is brought, it is no answer to say that the rule had been habitually 
broken, or that tne obedience to the rule would possibly not have 
prevented the accident which occurod. 6 M. 201. D 

(9) Railway accidents— Duty of Guard 

Where some coolies were employed in assisting a ballast tram mto motion at a 
Railway station, and one of them, after pushing ihe tram, in getting 
up on thq, tram, or in attempting to do so, fell and was so injured that 
he afterwards lost his life, held , th*t the evidence did not show that 
it was ihe duty of the Guard to see that no one g^t up on the tram 
wheu in motion. 8 W.R. 43 (Gi.) E 

* 3 . — 4 4 For regulating the conduct of railway servants . 9 9 
Rules for guidance of railway offic.als. 

For — employ ed on Lucs administered by tho Government, see, Genetal Statutory 
Rules and Orders, Vol. III. El 

4.— 44 For regulating the . . . . owner. 99 

RULES FOR WARE HOUSING AND RETENTION OF 
GOODS UNDER S. 47 (1) (/). 

I.— WHARFAGE. 

On goods fuu despatch waiting to bb consigned. 

• 

• (1) For goods of every description brought on to railway promises for despatch 

but not consigned, wharfage may be charged at a rate not exceeding 
one anna per maund or part of a maund per day or part of a day, if 
consignment notes are not received before closing time of the day on 
which such goo is are brought to the station. . E2 
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4.— r * For regulating the > — owner 9 9 — (Continued ) . 

RULES FOR WAREHOUSING AND RETENTION OF 
GOODS UNDER S. 47 (1) (f ). -^(Continued). • 

I —WHARFAGE (Concluded). • 

(‘2) Goods will, fn all cases, be at owner’s risk, until taken over by the railway 
administration for despatch and a rtceipt in the prescribed form has 
been granted duly signed by an authorised railway servant. F 

• On goods available for delivery 

(3) (1) A wharfage charge may bo levied in respect of all goods not removed from 
railway promises before closing timo of the day following that on 
which they are made available for delivery. G 

(*2) The charg* referred to in sub-rule (1) shall not exceed, per day orpart*of a 
day, one anna per maund or part of a maund, calculated — 

(a) where freight js levied on weight upon such weight ; and 

(b) where freight is levied on the vehicle m oi on which the goods are 

earned, upon the carrying capacity of such vehicle. H 

(3) The goods shall bo warehoused either under cover or in the open as space 
maj be available. I 

On luggage and parcels available for delivery. 

(1) For unclaimed booked luggage and parcels, a wharfage cbaigo not exceed- 
ing two annas per manrid or part of a inaund per 21 hours or part of 
‘24 hours, with a minimum charge as for one maund, may be made if 
the) are not removed from railway premises within 48 hours from 
midnight of the day of arrival. J 

Notice of arrival. 

(5) Subject to the prov sio s of S. 56 of tin* Indian Railways Act, 1890 (IX of 

1890), notice of arrival will be sent when practicable, but the railway 
administration will accepi no lesponsibility for non-receipt thereof. K 

II.— DEMURRAGE. 

On vehicles ordered and waiting to be loaded by senders. 

(6) Demurrage at a rate not exceeding one auna per ton or part of a ton of 

ca trying capacity per hour or pa t of an hour, may be charged oil all 
vehicles ordered and not loaded, or loaded and not made available for 
despatch, after tho expiry of nine hours of daylight from the time at 
which they are placod in position for tho purpose. L 

On lo\ded vehicles waiting to be discharged by consignees. 

(7) Dcinunage at a rate not exceeding one anna per ton or part of a ton of 

carrying capacity per hour dr part qf an hour, may be charged on all 
loaded vehicles requiring to be discharged by ownerg, which are no# 
discharged after the expiry of nine hours of daylight from the time 
of being placed in position for unloading. The railway administration 
may, at its option, unload the vehicle, and charge the consignee for 
doing so aujd charge wha t r(ago on the contents under rule 3. M 

• 


13 
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4. — “ For regulating the. . ..owner (Continued). 

RULES FOR WAREHOUSING AND RETENTION OF 
» GOODS UNDER S. 47 (1) (f)— {Continued) . 

, III. -CALCULATION OF CHARGES. 

(8) In calculating wharfage and demurrage charges, fractions of one anna less 

than six pies shall be dropped, and six pies and over shall be charged 
r as one anna. Where the total amount of demurrage or wharfage due 

on any consignment is pss than two annas, it shall be foregone. N 

« 

IV.— -GENERAL 

(9) Iu the event of goods requiring to be loaded or unloaded by owners be- 

coming liable to both -demurrage and ttliaifage charges, the railway 
• administration may lovy both demurrage and wharfage charges for 

such periods as the goods would bo liable to such charges under these 
rules. • O 

flO) If, and for so long as the state of the traffic or any sudden emergency 
makes it necessary, and after advertisement m the local newspapers, 
the rate of demurrag# or whaifage maj be increased and the 
frec-tnne curtai’ed. P 

(11) The r-u way administration k-haH have the same lien on goods for dem- 

urrage, wharfage, and, if incurred for unloading as for freight, and 
these charges must, unless under special arrangements a running 
account is kept, be p.id before ih“ goods arc removed. Q 

(12) Where the free time allowed in the previous rules includes either Sunday, 

Christmas Day or Good Friday, such dajs sh*ll bo showed free in 
addition. R 

V.— TREATMENT AND DISPOSAL OF UNCLAIMED GOODS, LUGGAGE AND 
PARCELS, AND OF LOST PROPERTY FOUND IN RAILWAY VEHICLES 
OR ON RAILWAY PREMISES. 

(13) Subject to the exception mentioned in rule 18 below, unclaimed goods 

shall be kept on hand at the station to which invoiced, for a period of 
not less than one month, during which time the notice prescribed m 
8. 56, sub-section (T), of the Indian Railways Act, 1890 (IX of 1890), 
will, if possiblo, be served upon the person appearing enticed thereto. S 

(14) ff not laken delivery of within a period not less than ono month after 

receipt at the station to whioh invoiced, uncla med goods may bo sent 
to the “ unclaimed goods or lost property office,” and dealt with as 
laid down in rule 21 below. T 

(15) Unclaimed articles shall be liable to the wharfage and demurrage charges 

hereinbefore re 'erred to, as well as to all freight and special expenditure 
, incurred by th$ railway administration on account of iheir custody and 

• disposal. U 

(16) After being on hand for one month, unclaimed booked luggage and 

parcels may be transferred to the “ lost property office,” and dealt 
with in the manner prescribed in rules 15, 17, 18, 21 and 22. Y 
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4.— ••For regulating owner -(Conhnued). 

RULES FOR WAREHOUSING AND RETENTION OF 
GOODS UNDER S. 47 (1) (/) — \Continued). * 

V.- -TREATMENT AND DISPOSAL OP UNCLAIMED GOODS, LUGGAGE AND- 
PARCELS, AND OP LOST PROPERTY POUND IN RAILWAY VEHICLES 
OR ON RAILWAY PREMISES— (Concluded) . 

m ( 17 ) Where articles such as arms, ammunition, explobiveB. intoxicating liquors, 
opium and its preparations, a..d hemp dings, the sale of which by 
unlicensed persons is prohibited by Jaw, are le't unclaimed in the 
possession of the railway administration, thoy will be made over to the 
police or excise authorities for disposal under the, laws affecting the 
article. When not of a dangerous, perishable or offensive character, 
they will, however, be retained m the possession of the railway ad- 
ministration for the same period as that pLescribed for ocher unclaimed 
articles. 

This rule, m so far as it relates to explosives, is supplemental to, and not in 
modification of, rule G (IV) %f the rules made under the Indian Ex- 
plosives Act, 1884 (IV of 18S4), and published under the Government 
of India, Home Departinont, Notifica ion No 5528, dated 11th 
October, 1901, in Parti of the Gazette of India of the 12th October, 
1901 ( vuic Appendix B to Part IT of the General Rules for open linos 
of railway in P>ntish India, promulgued with the Government of 
India Public Works Department, circular No. 6 Railway, dated the 
12th March, 1895, as revised by ike Government of India, Public 
Works Department, circula No. 2 Railway, dated the 16th January, 
1902;, and any modifications of the same which may hereaftor be 
made. yjr 

(18) Unclaimed perishable articles may be disposed of by the station master of 

the station at which they may be left after the expiry of 24 hours or 
earlier, if they are, or are likely to become, offensive. X 

(19) Lost property foui d m railway vehicles, or on railway premises may, sub 

ject to the exception mentioned in rule 18, be sent to the nearest “lest 
property office,” and be similaily dealt with, y 

(20) An account of all unclaimed luggage, and of any lost property found on 

the line or on railway premises, shall be kept by the station master. Z 

(21) Public sales by auction shall be held from time to time of all unclaimed 

or lost property which has remained in the possession of the railway 
administration for over six months. At least fifteen days' previous 
. notice of each auction shall be given by* advertisement in a news- 
paper. • ^ 

• 

(22) Any surplus proceeds arising out of sales of lost properly or unclaimed 

consignments will, after payment of all charges and expenses due to 
the railway administration, be paid to the person or persons thereto 
entitled. g 
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4.— “For regulating the — owner 99 -(Concluded). 

RULES FOE WAEEHOU SING AND RETENTION OF 
GOODS UNDER S. 47 (1) (f)— (Concluded) . 

VI.— CLOAK-ROOMS. 

(SIS) Passengers may leave small parcels or packages it. the cloak-rooms, at 
such stations as may be specified from time to time by the railway 
administration . C 

(24) A charge of two annas per mannd or part of a maund with a minimum 
charge per package as for one maund, may be levied for each 24 hours 
or part of 24 hours during which the parcel or package remains m 
a cloak-room. D 

, (25) The responsibility of the railway administration for articles leftm a cloak- 

room, shall be that of a bailee under sections 151. 152 and 1G1 of the 
Indian Contract Act, 1872 (IX of 1872). E 

(26) A receipt ticket, shall bo given io any person depositing parcels and pack- 

ages for custody in a cloak-room, and deliveiy will be made to any 
person presenting such fcceipt ticket, after which all responsibility of 
the railway administration m respect of su<li parcels or packages shall 
absolutely cease and determine. F 

(27) Articles deposited m cloak-rooms which are unclaimed may, after a period 

of one month, be transfcri ed to the “lost property office,” and dealt 
with as prescribed in mles 15, 17, 18, 21 and 22 for unclaimed consign- 
ments. G 

N.B. — The above rules were sanctioned by Government of India Notification 
No. 281, dated 3rd Julv, 1902. 

(1) Responsibility of Railway Company for goods left on its premises without 
receipt being obtained for them— Company rules. 

A rule by which a Railway Company disclaimed all responsibility for goods left 
on the Company’s premises, unless certain conditions were ful- 

filled, the principal of which was that the goods shou d have been ac- 
cepted and a receipt given for them by a duly authorised employee of 
the Company, was a mlc pioperl) made under the provisions of thi6 Act, 
and no suit m respect of rhe loss of goods merely deposited on the Com- 
pany’s pi emises without such a receipt being taken for them, could 
be maintained. 23 A. 367 — AW. N. (1901), 107 (Shea v. T)ie Great 
Northern 1 hi Co , 14 C B. 647, ft.). H 

(2) Railway Company, when can claim wharfage and demurrage. 

Where the goods remained on the premises of the plaintiff company, not by 
reason of any neglei t or default of their owner; to take delivery of them, 
but by the ac* of the plaintiffs themselves, who kept and refused to 
, deliver them for (heir own protection »nd benefit, all that the company 
could possibly be entitled to, would be a reasonab’e warehouse rent, and 
not any wharfage or demurrage, which latter could be claimed only 
when the owners had failed to take delivery of the goods within a certain 
time after notice of arrival. 18 B. 231 (23G). I 
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5.— “For regulating the trayelllng upon — railway 

(1) General rules made by the Director-General of Railways. 

For , for all open lines of railway in British^ India administered by the 

Government, see , General Statutory Rules and Orders, Vo£ III. J 

(2) Railway ticket, available only on day of issue. • 

(n) One of the rules made by a Railway Company under S. 47 is that tickets 
are only available 0,1 the day of issue. 1 Weir 870 K 

(6) Therefore, a tioket not so availed of is not a proper ticket Within the mean- 
ing of S. 68 of the Act. (Ibid.) L 

6.—“ Sub-section (2)." 

(1] Rule 29, in Ch,. V, pt. II 

of rules made under S. 47, assuming it wiihin the powers conferred by 

S. 47 (1) (6), while empowering the railway administration, to 
exclude certain persons not bona fide passengers from railway promises, 
does not render the entry of suoh persons unlawful under S. 47 (2). 

1 S. L. R. 91. M . 


(2) Criminal offences, if created. 

Neither S 47, nor the rules made tnder that section, croate any c lminal 
offence. 11 C.W.N. 583 (584)-5 Cr L.J. 463. N 

(3) Misconduct of railway servants— Fines 

Various fines are imposed for misconduct on the pait of the Railway servants, 
and those fines are made enfoiciblo by deductions fr m their pay. 
This is m accordance with sub-S. (2) of S. 47, 0 


48 Where two or more railwayadmimstrations, whose railways 
have a common terminus or a portion of the same 

enSs^bctween^rmi- line of ™ i1h m common, or form separate portions 

ways regarding con- 0 f one continued line of railway communication, 
duct of joint traffic. 

are not able to agree upon arrangements for con- 
ducting at such common terminus, or at the point of junction between 
them, their joint traffic with safety to the public, the Governor 
General in Council, upon the application of either or any of the ad- 
ministrations, may decide the matters in dispute between them so 
far as those matters relate to the safety of the public, and may 
determine whether the whole or what proportion of the expenses 
attending on such arrangements shall be borne by either or any of 
the administrations respectively. 

Old Acts. 


Act IV of 1879 
Act XVIII of 1854 


No corresponding provision. 


(Notes). 


(1) Analogous provision. 

Of. 8. 11, the Railway Regulation Act, 1842 (5 and 6 Vic. C. 56) ; and B. 9, 
the Railways Clauses Act, 1863 (26 and 27 Vic. C, 92). P 
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<2) Section, nature of. , 

This section provides for the settlement by the Ooveruor-Geberal in Council of 
differences between railway administrations respecting the use of any 
r common terminus or line of tails, where the differences are such as to 
be likely to affect the lafety of the public. (See Statement of Objects 
' and Reasons). Q 

49. Any railway company, not being a company for which the 
Statute 4‘2 and 43 Victoria, chapter 41, provides 3 , 
may, from time to time, make and carry into 
effect agreements with the Governor-General in 
Council for the construction of rolling-stock, plant, 
or machinery used on, or in connection with, 
railways, or for leasing or taking on lease any rolling-stock, plant, 
machinery, of equipments required for use on a railway, or for the 
maintenance of rolling-stock. 

Old Acta. 

AotXVin ofl854 } No corresponding provision. 

(Notes). 

<1) Analogous pro violin. 

Cf. S. 4 (d), the Indian Guaranteed Railways Act, 1879 (42 and 43 Vic. c. 
41). R 

'(2) Ss. 49, 50 and 51, effect of. 

The effect of Ss. 49, 50 and 51 will be to confer on railway companies domiciled 
in India, the same privileges as are enjoyed by the Indian railway 
companies domiciled in the United Kingdom. (See Statement of 
Objects and Reasons .) S 

“ For which Statute 42 and 43 Vic , C. 41, provides 

<1) “Guaranteed Company.” 

The term means any of the companies specified m the schedule to the Indian 

Guaranteed Railways Act, 1879 (42 and 43 Vic. C. 41), and any railway 
which for the time being constructs, maintains or work*, a railway 
under any guarantee from, or arrangement with the Secretary of State 
for India in CouuciL (See S. 1, 42 and 43 Vic., c. 41.) T 

<2) Railway Companies to which 42 and 43 Yict. , C. 41 applies. 

The are 

The Great Indian Peninsular Railway Company ; 

The Madras Railway Company (now M. S. M. R ) ; 

The Bombay Baroda and Central India Railway Company; 

The Scindc, Punjab and Delhi Railway Company ; 

The Eastern Bengal Railway Company ; 

The South Indian Railway Company ; 

The Oudli and Rohilkh^nd Railway Company (Limited). U 


Agreements with 
the Governor- 
Oeneral in Council 
for construction or 
lease of rolling-stock 
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50. Any railway company, nat being a company for which the 

Powers of railway Statute 42 and 43 Victoria, chapter 41, provides 
companies to enter may, from time to time, make with the Governor- 
ments! 0rkln8 agree ~ General m Council, and carry into effect, or, with 
the sanction of the Governor-General in Council 2 , 
make with any other railway administration, and carry into effect, 
any agreement 2 with respect to any of the following purposes, 
namejy : — 


(a) the working, use, management, and maintenance of any 

raifway ; 

(b) the supply of rolling-stock and machinery necessary for any 

of the pur j loses mentioned in clause ( a ), and of officers 
and servants for the conduct of the traffic of the rail- . 
way ; 

( c ) the payments to be made and the conditions to be perform- 

ed with respect to such working, use, management, 
and maintenance; 

% 

(d) the interchange, accommodation, and conveyance of traffic 

being on, coming from, or intended for, the respective 
railways of the contracting parties, and the fixing, col- 
lecting, apportionment, and appropriation of the reven- 
ues arising from that traffic ; 

(e) generally, the giving effect to any such provisions or stipu- 

lations with respect to any of the purposes hereinbefore 
in this section mentioned as the contracting parties 
may think fit and mutually agree on . 


Provided that the agreement shall not affect any of the rates 
which the railway administrations, parties thereto, are from time to 
time respectively authorized to demand and receive from any person; 
and that every person shall, notwithstanding the agreement, be 
entitled to the use and benefit of the railways of any railway ad- 
ministrations, parties to the agreement, on the same terms and 
conditions, and on payment of the same rates^ as he would be if the 
agreement had not been entered into. 


Old Acts. 

S xvm Ties*} No ro,res - wndmg P r JV,slon - 
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(NJotes). 

(1) Analogous provision. 

Cf { 8. 2, the Indian Guaranteed Railways Acr, 1879 (42 and 48 Vic. C. 41). 
S. 87, the Railway Clauses Act, 1845(Sand 9 Vic., C. 20). The Railways 
< (Sales and Leases) Act, 1845 (8 and 9 Vic., C. 96). S. 22, the Railway 
Glauses Act, 1863 (26 and 27 Vic., C. 92). Y 

(2) Ss. 49, 50, 51, effect of. 

See S. 49, supia. W 


With the sanction of the Governor-General in Council 99 


Delegation of power of Governor-General in Council. 

The powers of the Governor-General in Council have been delegated to the 
, Railway Boatd, subject to their bomg exercised in accordance with the 

general rules and orders on tbe subject issued by the Government of 
India. (Re? Gazette of India, 1907, Pfc. I, p.*273). X 


Instances. 


2 Agreement. 99 


For — of such agreement, see Mad. Rules and Orders, Yol. I. 


Y 


51. Any railway company, not being a company for which the 


Establishment of 
ferries and roadways^ 
for accommodation 
of traffic. 


Statute 42 and 43 Victoria, chapter 41, provides, 
may, from time to time, exercise, with the sanc- 
tion of the Governor-General in Council, all or 


any of the following powers, namely : — 


(a) it may establish, for the accommodation of the traffic 
of its railway, any ferry equipped with machinery and 
plant of good quality and adequate in quantity to work 
the ferry ; 


{b) it may work, for purposes other than the accommodation 
of the traffic of the railway, any ferry established by it 
under this section ; 


(c) it may provide and maintain on any of its bridges, road- 
ways for footpassengers, cattle, carriages, carts, or othe r 
traffic; 


(d) it maj construct and maintain roads for the accommo- 

dation of traffic passing to or from its railway ; 

(e) it 4 may provide and maintain any means of transport 

which may be required for the reasonable convenience 
of passengers, animals, or goods carried or to be carried 
. on its rail way; 
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if) it may charge tolls on tjio traffic using such ferries, road- 
ways, roads, or means of transport as it may provide 
under this section, according ta tariffs to be^arranged 
from time to time with the sanction of the Governor- 
General in Council. 

Old Acts. 

Act IV of 1879 ) XT 

Act XVIII of 1854 | No ^responding provision. 

• (Notes). 

(1) Analogous provision. 

Cf . — S 4, the Indian Guaranteed Railway* Act, 1879 1-12 and 43 V10. c. 41). Z 

(2) 8. 49, SO, 81, Effect of- 

See S. 49, supra. 

52. Every railway adnnnistiation shall, m forms to bo presenb- 
Returns by the Governor-General in Council, prepare," 

half yearly or at such intervals as the Governor- 
General in Council may prescribe, such returns of its capital and 
revenue transactions, and of its traffic, as the Governor-General in 
Council may require, arid shall forward a copy of such returns to 
the Governor-Geneial m Council :it such times as l^e may direct. 


Old Acts. 

Act XVIJl of 1854 ) N ° correRpon<5,ng P rovlslon * 

(Note). 

Analogous provision . — 

Cf. — S. 3, The Railway Regulation Act, 1840 (3 and*4 Vic. c. 97). 

Ss. 3 and 4, the Regulation Railways Act, 1808 (31 and 32 Vic. c. 119). 

Ss. 9 and 10, the Regulation of Railways Act, 1871 (34 and 35, Vic. c. 78.) A 

Carriage of Property. 


53. (1) Every railway administration shall determine the 
maximum load for every wagon or truck in its 
possession, and shall exhibit the words or figures 
representing the load so determined in a conspi- 
cuous manner on the outside of every such wagon or truck. 


Maximum 
(or wagons. 


load 


(2) Every person owning a wagon or truck which passes over a 
railway shall similarly determine and exhibit the maximum load for 
the wagon or tfuck. 

(3) The gross weight of any such wagon or trade bearing on 
the axles when the wagon or truck is loaded to such maximum load 
ahn.ll not exceed such limit as may be fixed by the Governor-General 
in Council for the class of axle under the wagon or truck. 

14 
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Old £ot. 

This section is new. 

, (Note). 

Analogous provision. 

Cf. — S: 16, the Railway Regulation Act, 1842 (5 and 6 Vic. c, 55.) B 

54. (l)i Subject to the control of the Governor-General in 
p f , *1 Council, a railway administration may impose 
administrations to conditions, not inconsistent with this Act, or with 
fw working n tramc" h an y general rule thereunder, with respect to the 
receiving, forwarding, or delivering of any animals 
or goods. 

(2) The railway administration shall keep at each station on 
its railway a copy of the conditions for the time being in force 
under sub-section (1) at the station, and shall allow any person to 
inspect it free of charge at all reasonable times. 

(3) A railway administration shall not be bound to carry any 
animal suffering from an> infectious or contagious disorder. 

Old Act. 

This section is new. 

(Notes). 

General . 

(1) Section, necessity for. 

A clause like this (S. 54) is considered necessary for the purpose of covering 
the condition which all railway administrations in India do in fact 
impr sc in their quarterly hand hooks of fares and rates, published for 
the information of thepubhe. (See Statement of Objects and Reasons ). C 

(2) 8s. 47 and 54— Distinction. 

Sec 3L C. 051 = 8 C.W.N. 725, noted under S. 47, supra, D 

“Suh-S. (/).” 

(1) Various forms sanctioned under Sub-S. (1). 

(а) Goods consignment note. 

(б) Goods reoeipt note. 

(c) Luggage ticket. 

(d) Parcels by bill. 

(c) Single ticket for horses, carnages, dogs, etc 
(/) Return ticket for horses, carriages, dogs, etc. 

(l g ) Live-stock ticket. 

< 

(2) Bye-laws, nature of. 

Bye-laws oan be passed only under S. 54 (1) of the Act, whioh only authorizes 
the passing of rules consistent with the Act, with respect to the 
11 receiving, forwarding, or delivering” of articles. 76 P. R. 1908 = 139 
P.W.R. 1907. ‘WF 
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1. — Sub-S. (/) (Concluded). 

(3) Rule fp&med under the Act— Reasonableness. 

(a) No rule or bye-law made by any Railway Company winch is inconsistent 

with, or not authorised by any of the provisions of this ^ct, even if 
sanctioned hy the Governor-General, is valid. 7G P.R. 190ft = 139 
P.W.R. 1908. * 0 

(b) Under S. 54 (1) of the' Act, the conditions that may bo imposed by a byc- 

law are conditions wiLh respect to the “ receiving, forwarding or deliver- 
ing ” of articles. It cannot be said that a byc-law proscribing what the 

# consignor or consignee is to do after the goods are lost, comes within 

these words. (Ibid.) H 

(4) Sb 47 and 54 -Stales passed under the Act— Reasonableness. 

See 31 C. 951 = 8 C.W.N. 725, noted under S. 47, supra. I 

(5) Rule framed by Railway. • 

A rule by which the railway administration disclaims responsibility foi goods 
left on their premises unless certan! conditions are fulfilled, one of 
which is that the goods should have been actually booked and a receipt* 
given for them by a duly authorised agent or clerk, is a rule neither 
unnatural nor contrary to the General Law of Contracts. (1 SLR. 
77.) J 

55. (1) If a person fails to pay, on demand made by or on be- 

half of a railway administration, any rate, terminal, 
Lien for rates, or other charge due from him in respect of any 
charges. animals or goods 2 , the railway administration 

may detain 2 , the whole or any of the animals or 
goods, or, if they have been removed from the railway, any other 
animals or goods of such person then being in, or thereafter coming 
into, its possession. 

(2) When any animals or goods have been detained under sub- 
section (1), the railway administration may sell 3 , by public auction, 
in the case of perishable goods, at once, and, in the case of other 
goods or of animals, on the expiration of at least fifteen days’ notice 
of the intended auction published in one or more of the local news- 
papers, or, where there are no such newspapers, in such manner as 
the Governor-General in Council may prescribe 4 sufficient of such 
animals or goods to produce a sum equal to the charge; and all 
expenses of such detention, notice and sale, including, in the case of 
animals, the expenses of the feeding, watering, and tending thereof. 

(3) , Out of. the proceeds of the sale, the railway administration 
may retain a sum equal to the charge and the expenses aforesaid, 
rendering * the surplus, if any, of the proceeds, and such of the 
animals or goods (if any) as remain unsold, to the person entitled 
thereto. 
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(4) If a person, on whom a demand for any rate, terminal, or 
other charge due from him has been made, fails to remove from the 
railway, within a reasonable time, any animals or goods which have 
been detained under sub-section (1), or any animals or goods which 
have remained unsold after a sale under sub-section (2), the railway 
administration may sell the whole of them, and dispose of the pro- 
ceeds of the sale, as nearly as may be, under the provisions of sub- 
section (3). 

(5) Notwithstanding anything in the foregoing sub-sections, 
the railway administration may recover by suit any such rate, 
terminal, or other charge as aforesaid or balance thereof. 

Old Acts. 

Act IV of 1879 — Of . — S. 0.4, with sub-sections (1) (2) (3) and (5) of the present 
• Act. 

Act XVIII of 1854 — Cf. — S. 12, with sub-section (1) (2) (3) and (5) of the 
present Act. 

Sub-section (4) is new 

(Notes). 

Analogous provision. 

Cf.~ S. 97, the Railway Clauses Act, 1845 (S and 9 Vic. c. 20). K 

I.-—' 4 it a person fails — goods. 99 

Railway Company putting a horse at the end of a journey into a livery stable. 

A — for its protection, will doubt/ ess be entitled to recover the charges from the 
consignee for so doing U. N. Ry. Co. v. Swaffield , 43 L.J. Ex. 89. L 


2.—“ Tire Railway administration may detain. 99 

(1) The way in which Railway Company ought to deal with goods under lien. 

(а) If a railway company keeps goods for its hen, it ought to deal with them 

reasonably. See G. W. Ry. Co, v. Crouch , 27 L.J. Ex. 345. M 

(б) Whore the consignee fails to pay for the carriage of the goods consigned at 

the place of destination, the railway company ought not to send 
them back at once to the station wherefrom they were despatched. 
(Ibid.) w 


(2) Prior debt due hy consignee -Right to detain. 

By virtue of the powers conferred on a Railway Company by S. 55 of the Ac*, 
they can detain goods for prior debts due to them by the owner. (N. 
W.P. High Court, July 11, 1905). q 

(3) Lien of carriers— Stoppage in transit. 

(a) The right of a consignor to stop the goods in transit is not affected by a 
•usage for carriers to retain goods as a lien for a general balance of 
account between them and the consignee. Oppenheim v. Russell 8 B. 
and P. 42, p 


(b) Likewise, where the lien for freight is only as regards the goods, the subject 
# of stoppage in transit. Crawshay v. Modes , 1 B. and C. 181.*r^jj 
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2.— “The railway administration may detain "—(Concluded). 

(c) The lien of the carrier, as against the consignee, only enables him, to be 
paid for the carriage of the particular goods. Oppenhiem v. Rmsell, 
3 B and P. 42. • • R 

{d) But, by the lien, the consignor’s right to stop the goods in transit is not 
defeated. [Ibid.) # S 

(c) It is evident that in India a railway administration will apparently have 
a general lien for any rate, terminal or other cli *rge. (See the section ) T 

N.B. — For further cases, see notes under S 57, infra. 

9 

3— “Sell." 

(1) Railway Company's duty to sell detained goods— Notice of particulars of liabi- 

lity. 

Sub-S. (2) of this section di es net impose any liability or duty on the Rail- 
way Company to sell. It merely empowers them to do so. They 
ought to inform the owner distinctly m time that his goods are detain* 
ed owing to a debt due to the company giving full particulars (Ibid.)U 

(2) Demand, nature of— Demand condition precedent to right to sell. 

(a) A demand ough f . to be for a distinctly specified Amount. See Field v 

Newport, etc. , Ry. Co , 3 H. and II 409. Y 

(b) The demand of the amount actually duo for fc^lls is a condition precedent 

to the right to sell. ( Ibid ) W 

4 — “ Published in one of prescribe ." 

Mode of publishing notices — Absence of Local Newspapers— Bombay. 

For mode of publishing notice of auction-sales m places where theroare no local 
newspapeis in Bombay. See Horn. Gott. Gazette, 13H5, Pt. I, p 1320.X 

* 

56. (1) When any animals or goods have come into the 

Disposal of l )OSRess, on of a railway administration for carriage 
uneinmed things on or otherwise, and are not claimed by the owner 

a, raii #«,> j, or O thoi* person appearing to the railway adminis- 

tration to be entitled thereto, the railway administration shall, it 
such owner or person is know T n, cause a notice to be served upon 
him requiring him to remove the annuals nr goods. 

(2) Tf such owner or person is not known, or the notice cannot 
be served upon him, or he does not comply with the requisition m 
the notice, the railway administration may, within a reasonable 
time, subject to the provisions of any other enactment for the time 
being in force, sell the animals or goods, as nearly as may be, 
under the provisions of the last foregoing section, rendering the 
surplus, if any, of the proceeds of the sale to any person entitled 
thereto. 


15 
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Old Act. 

ThiB section ^new. 

(Note). 

< * 

l.—* 4 Disposal of unclaimed things on a railway. 99 
Rules for the disposal of unclaimed goods. 

See notes under S. 47 (1) (/), supra. Y 

57 - Where any animals, goods, or sale -proceeds in the posses- 
sion of a railway administration are claimed by 

Power for railway two or more persons, or the ticket or receipt 
administrations to r ■ r 

require indemnity given for the animals or goods is not forthcoming, 
m ^tam y case^° ds the railway administration may withhold delivery 
of the animals, goods, or sale-proceeds until the 
person entitled in its opinion to receive them has given an indem- 
nity, to the satisfaction of the railway adnnnistiation, against the 
claims of any other person with respect to the animals, goods, or 
sale-proceeds. 

Old Act 

This section is new. 


Section, history of. 


(Notes). 


(«) This section was suggested by the Secretary of State's Despatch, Railway, 
No. 4, dated the 5th Jan. 1888. Z 


(6) “ These sections (8s. 58 and 59, of the Indian Railway Bill, the former 
being omitted and the latter corresponding to S 57 of the present Act) 
have been suggested partly by existing practice, partly by the case of 
Eagleton v. The East Indian Railway Co , 8 B.L.R. 581, and partly 
by the proposal to give railway receipts the same effect as bills of 
lading The proposal to give such effect to railway receipts has not 
been adopted, because railway admimstiations are understood to be 
averse to it, and it is not justified by existing legislation elsewhere.” 
(See the Statement of Objects and Reasons, dated the 22nd Oct. 1888.)A 


/. — ** Power of railway administrations ...cases 99 

(1) Railway receipt—Carrier - Jus tertii. 

Where a person accepts bil*a of exchange on the security of a railway receipt, 
on which the Railway Company has promised to act, the possession of 
the goods has passed to that person, and the authority given to him 
to receive the goods cannot be revoked. 8 B.L.R. 581. B 

\%) Necessity far stating the law on the right of stoppage in transitu. 

Gases wherein two or more persons claim goods, etc , in the possession of a 
Railway Company very often crop up if the consignors are not paid 
„ and the consignees having become insolvent, the consignors stop the 

4 goods in transit in the hands of the Railway Company. C 
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I-— “Power of railway administrations. .. .cases"— (Continued). 

I.— STOPPAGE IN TRANSIT, SUMMARY OP THE LAW 
ON THE SUBJECT. OP. 

A.— CONDITIONS FOR THE VESTING OF THE RIGHT (Ss. 99 and 100 

CONTRACT ACT). * 

(i) Power of seller to stop in transit 

(1) Three essentials. * 

# Three things must concur in order that the light, of stoppage may vest in a 
seller — 

(r») There mim be an unpaid s^ll^r, who # 

(b) has parted w th the p^s-ession of the goods, and 

(c) the buyer b*s become insolvent * 

Under the above circumstances, the seller yas the right; to resume possession 
of the goods and to retai > them, until t.he while of the price of the 
goods is pud. (See S 90, Contract A ci) D 

(2) Acceptance of negotiable security as payment 

A seller, who takfs a nego lable security as an absolute payment, is not an un- 
paid seller and cannot exercise the ugh*, of stoppigo m transit. 3 
M T.A 42*2. E 

(3) Property not passed— Seller’s right 

When the property Ins rnt passed, the seller’s rights depend on his right of 
lien, or upon a reservation of the /ms d lytrmcmh. Bolton v Lancashire 
and Yor kshu c Rj/ Co, Tj R 1 C. 1\ 131 (1391. p 

(4) Kind of goods which may be stopped 

(m) The right of the seller to stop in tranist is exercisable om]j against the goods 
thems ‘Ives, or their not proceeds of sale. t\nnp v Falk, L. R. 7 App. 
Ca*. 573. 0 

(b) Such a ii'.'ht cannot be exercised « gainst pohe\ m ru»\s paid in respoot of 
insurances effected by the vendee Bemd^ton v. St/ ant/, L. R. 3 Ch. 
588 ‘ H 

(ii) When goods are to be deemed in transit. 

(X) Goods are deemed to be in transit. 

whilo they are m the possession of the earner or lodged at any place m the 

course of transmission to the bu>ei, and ar,^* not jet come into the 
possession of the buyer or any person on his behalf, otherwise than as 
being m possession of the corner, or as being so lodged. (S. 100, 
Indian Contract Act, IX of 1872.) I 

(2) Goods are in transit. , 

(а) , although they may have left the hands of the person tjp whom the selllir 

entrusted them for transmission. Bcthell v. Clai k , L. R, 20 Q. B. D. 
615 (619). J 

( б ) It is immaterial how many agents’ hands they may have passed through, 

if they have not roaohed their destination. (Ibid ) K 
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/, — “Power ot railway administrations- -cases" (Continued). 

I.— STOPPAGE IN TEANSIT, SUMMARY OF THE LAW 
, ON THE. SUBJECT OF — (Continued). 

A.— CONDITIONS FOR THE VESTING OF THE RIGHT (Ss 99 and 100, 
CONTRACT ACT) — (Continued). 

(ii) When goods are to be deemed in transit — (Continued). 

(3) Right to stop, when ceases. 

{n) The right to stoD opuses if the goods are dehveied. See Kendall v. Maf shall* 
Stevens and Co , L R. 11 Q 13,1). 3.56. * L 

(b) Where the height due to a Kaihvav Ompany lias been paid and the goods 

have been loaded into the purchaser’s carts, the unpaid vendoi’s right 
• to sh <p in trinsit is at an end, and mere fact that the purchaser’s 

carts were still standing m the goods — compound m the railway sta- 
tion, cannot after t tlu* question. 14 I) 57 (65). M 

(c) So long as the goods aie subject to alien for freight, the transit has not 

ended The goods arc not at home The converse proposition would 
seem also to bo tme, i n. y when »lie ship-owner lands the goods and his 
freight Inis been paid, Ins right of control and lien over the goods is 
gone, and ihcncctoith the goods are held by the whai fingers for the 
consignee alone 17 J3. 62 (92) N 

( d ) Where goods ai c consigned to a carrier to await the o ders of the buyer, 

and it is subsequently agreed between the carrier and the buyer that 
the funnel K to hold the goods was a warehouse-keeper for the buyer, 
the seller’s right to «*top the goods in transit is at an end. Taj/lor v. G. 
W Hi/. L U . (1901) l K 13. 774. 0 

(4) Wrongful refusal to deliver 

If a carrier wrong f nil \ lefusos to deliver possession on demand made and 
tend ci of height bv the buyer, the transit is deemed to be at an end. 
See Hud v. Jijowit , 1 lOv. 7^6 (790;, (ited in 14 B 57 (66). P 

(5) Carrier’s lien for freight- “ Stoppage ” in transit 

(a) “A camel has a I cm on t lie entire c.ugo for Ins whole freight.” Per 
Hai/leif , J , m Ci ah shayv JSadei s, 1 B. and C. 1.81 (184). Q 

(h) VnLil tin amount is cither tendered oi paid, the special property which he 
has m ln.s t haracter of carrier does not pass out of him to the vendee, 
unless, ind< cd, he docs s une act to show that lie assents to the 
vendee s taking possession of the property befjrc tho freight is paid M 
(Ibid ) R 

(c) In order to di\e^i the consignor’s right lo stop in transit, there ought to be 

such :i delivery the consignee, as to divest the carrier’s lien on thfe 
# whole cargo.” (Ibid ) 8 

(d) Where, then fore, the entire freight has not been tendered or paid, the 

deluci' is not complete as to an) par* ; the special property is in the 
carrier, ar.d the consignor is not deprived of Ins rights to stop in 
trail bitn (Ibid.) T 
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Power of railway administrations . . . cases”— (Continued). 

I.— STOPPAGE IN TRANSIT, SUMMARY OF THE LAW 
ON THE SUBJECT OF — {Continued). • 

A.— CONDITIONS FOB THE VESTING OF THE RIGHT (Sg. 99 and 100, 
CONTRACT ACT) — [Concluded ) . 

(ii) When goods are to be deemed in transit-- (Concluded). 

(6) Rejection by buyer. 

Till the buyer obtains absolute or const rueti\o possession of the goods, they 
are in transit. Where, therefore, on the amv.il of the goods, they 
are rejected by the buyer on account of certain difference in weight and • 
quality, held, ihat the transit was ue\er determined, and that the vend- 
or bad the light to stop m transit. Bolton v L. Y. By. Co., L. R. 

1 0. P. 431. • U 

(7) Payment of freight. 

It is not on alone, that the tiansit is put afi end to. 14 R. 57. U 1 

(8) Consignment of 181 bags of wheat— 73 bags arrived, loaded into carting agent’s 

carts and unloaded- Effect. 

Where, on a consignment of 181 bags of wheat, whereon freight had been paid, 
73 bags which arrived at the destination were loaded into the carting 
agent’s carts and subsequently unloaded, held, that the transit of 73 
bags had ceased, bui not as to the remaining bags. 14 B. 57. Y 

(9) Part delivery, if delivery of whole. 

The question whether parr-deliver\ of goods amounts to a deliver) of the whole 
depends on the mUntion of the panics Kcwpw Folk, L. R. 7 App. 
Cas. 573 (58G). W 

(10) Part-deli very— Effect. 

Where part-delivery of the goods has been made to the buyer or his agent, 
the remainder are still in transit and can be stopped, for, the posses- 
sion of the lemamder is unaffected thereby , unless such part-delivery 
has been made under such circumstances as to show an agreement to 
give up the possession of the whole ol the gor d-. Bolton v. Lanca- 
shire and Yoikshire By. Co , L R 1C V 431 X 

B —HOW GIVEN EFFECT TO (Ss 104, 105, CONTRACT ACT). 

How the right to stop the goods in transit is given effect to. 

(a) The goods may be su pp$d m eithci of two w r a , s — 

( 1 ) By the seller taking actual possession of t he goods. 

(n) By seller giving notice ot his claims. (See S. 104, Indian Contract Act, 
IX of 1872). XI 

(5) Tho notice of sellei’s claim must be given cither to . — 

(i) “tho person who has tha immediate possession of the goods,” as the 
werehouse-man, or 

(n) “ the principal whoso servant has possession,” as tho railway admi- 

• lustrations. (SeeS. 105, Contract Act and the dictum of Parke , B ., in 

Whitehead v. Anderson, 9 M. and W. 518). * 

(c) If the seller gives notice to tho (principal railway administration), tho no'tioe 
to be effectual as a stoppage must be given at such a time and under 
such circumstances, that the principal (railway administration), by 
the exercise of reasonable diligence, may communicate it to the ser- 
vants in time to prevent a delivery to the buyer. (Sbvd.) Z 
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/. — " Power of rail way administrations . . . - cases (C ontinued) . 

I.— STOPPAGE IN TRANSIT, SUMMARY OF THE LAW 
• ON THE SUBJECT OF — {Continued) . 

B-— HOW GiyjON EFFECT TO (Ss. 101, 105, CONTRACT ACT)— (Concluded). 

(2) Notice to the buyer. 

A cannot atlcct a stoppage in transit Phelps v. Combs , L.R. i.9 Ch, Div. 813. 

Sc f e, also, 37 B 62. A 

0 —DURATION OF THE RIGHT (S. 106, CONTRACT ACT). 

• (1) Right of seller' on stoppage. 

Stoppage in Lai sit entitles the seller to hold tliteguods stoppi d until the price 
of Lhe v* hole of the goods sod is paid. (See S. JOG of the Indian 
• Conti act Act, IX of 1872). B 

Illustration. 

A soils to B 100 hides o‘ cotton , GO bales having conic to R’s possession, and 
40 being still in transit. B becomes insolvent, ai.d A, bong s*ill unpaid, 
stops the 40 i ales in transit A is entitled to hold the 40 bales until 
the puce of the 100 bales is paid. (Ibid ) C 

(2) Stoppage in transitu restores lien. 

(a) Stoppage m transit does nor operate as a rescission of the contract, but 

merely rest oies to the seller his lien for puce. Sdtohmans v. Lan- 
cashire and Yuihihwe Py>, L R. 2 Ch. Ap. 310 D 

(b) The unpaid seller resumes possession of the goods foi enforcing his lien. 

Phelps v. Combes, L.R. 29 Ch. Div. H13 (821) E 

(c) So, he can iclain .he goods as long as the price i email s unpaid. (See Illus- 

tration to S. JOG, Indian Contract Ac.., IX of 1872). 

I). — CESSATION ()F THE RIGHT (Sfi 100 to 103, CONTRACT ACT). 

(i) Transit and right of stoppage in transit, lasting till the goods come 
into the possession of the buyer or of any person on his behalf. 

See S 100, C n tract Aer, supra G 

(ii) Stoppage in transit after resale by the buyer. 

Seller’s right of stoppage— Re-Bale by buyer 

(a) The seller’s ri^ht oD stoppage does not, except m the c»ses hereinafter 
mentioned, ccaso on the buyer’s re-selimg the goods- while in transit 
and receiving the price, bu *i c litmu s until the goods have been 
delivered lo ibe second bu)er or to some person on his behalf. (S. 101, 
Conn. iot Act) H 

(//) The right of slopiago i i transit consequently exists against the buyer and s 
€ all persons cl.uinfhg under him. See Kemp v. Falk , L.R. 7 A.C. 573. 1 

(c) Thus *it avails against a sub-pnrehaser from the buyer, even though he 

lias paid the purchase-mom v to the buyer. (Ibid.) J 

(d) For, such a sub-sale passes to .the sub-purchaser the buyer’s interest in 

the goods, but subject to the original seller’s light of stoppage which 
. ^ a n.ht against tbe goods. (Ibid.) K 
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" Power 6/ railway administrations. . . . cases"— (Continued). 

I.— STOPPAGE IN TRANSIT, SUMMARY OE THE LAW 
ON THE SUBJECT OF -(Oontinued). . 

D.— CESSATION OP THE RIGHT (Ss. 100 to 103, CONTRACT ACT) — (Contd). 

(HI) Cessation of right on assignment by buyer of bill-of-Iading. 

Assignment of bill-of-lading, etc. 

• 

The right of stoppage ceases if the buyer, having obtained a bill-of-lading or 
• other document showing title to the goods, .assigns it., while the goods 

are m transit, to a second buyer who is acting m good faith, and who 
givds valuable consideration for them. (S 102, Contract Act. See, * 
also, illusti ations to that section) L 

(iv) Stoppage where bill-of-lading is pledged to secure specific advarfee. 

(1) Biil-of lading pledged to secure specific adyanse- Stoppage of goods in transit. 

Where a bill-of-ladmg or other instrument of title to any goods is assigned 
by the bu>er of such gooJs by wav of pledge, to secure an advance 
made specifically on it, m good faith, the seller cannot, except on 
payment of tender to the pledgee of the advance so mado, stop the 
goods in transit. (S 1CH, Contiact Ac See ako the illustrations to 
that sec ion). M 

(2) Railway receipts, whether instruments of title- Endorsement of railway re- 
ceipts— Effect of. 

(a) (i) Railway iceeiptsfor goods are not lnstiuments of tilde, within the mean- 

ing of S 10*3 of the Contiact Act, and by endorsing and handing them 
over to a thud person, no assignment within the meaning of S 103 
of the Contract Act ii mado. 14 B 57 (G7) N 

(n) ‘ 1 If this bethought bv the commercial community to be an unsatisfac- 
• ton s ale of the law, it will he necessaiv in our opinion, that the 
desned change should be mado by lIic Legislature ” Per Saigent, 
C.J , in 14 1J. 57 (09). O 

(b) ( 1 ) The railway receipt in 14 B. 57, sup a, runs thus . — 

“ Reccncd from the consignor the undermentioned goods for conveyance to 
B Bandar station b\ goods train , consignee C !>., descript ion— 18 bags 
ot wheat. This receipt must be produced by the consignees, or the goods 
will not be deli\ercd , if he does not himself attend, he must endorse 
a request for delivery to the person to whom he wishes it made If 
the consignment or the railway receipt is sold one or more times, the 
endozsement must be a distinct order to deliver to a certain person or 
firm, and this order must be on an one-anna stamp. If more than 
one order appear on the face hereof, each order must b°ar a stamp. 
For condition of contract see back— Signature ( — )’\ 1 4 B 57 (67). J 

(n) In delivering judgment Sargent , C. said : — 

“ There can be no doubt that such a document, if endorsed, would not have 
been treated in the English Courts as a document or instrument of 
title to exclude the vendor’s right of stoppage in transit, when the 
Contract Act came into force in 1872.’* (Ibid. » • Q 
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“Power of railway administrations cases ’ ’—{Continued) . 

I— STOPPAGE IN TRANSIT, SUMMARY OF THE LAW 
, ON THE 'SUBJECT OF — {Concluded.) 

I).— CESSATION OF THE EIGHT (Ss. 100 to 103, CONTRACT ACT) — (Conoid). 

(iv) Stoppage where bill of lading is pledged to secure specific 
ad vance— (Concluded ) , 

(ni) “ Tfhe decision of the Exchequer Court m 1846 in Farina v. Home , 16 M. 
and \V. 119, was then in force, by which a delivery warrant signed by 
a wharfinger, whereby the goods were made deliverable to the plaintiff, 
44 or his assignee by endorsement,” was held to be “no more than a 
token of authority to receive possession ” — (Blackburn on Sales, p. 
297) or, as Mr. Bason Parker states it. R 

“Only an engagement by the wharfinger to deliver to the consignee, or any 
one he may appoint, and that, until the wharfinger has attorned to 
the assignee and agreed with him to hold for him, there was no con- 
structive delivery* to the assignee.” (Ibid.) S 

(iv) “ That decision was never overruled, and authoritatively determined the 

legal effect of such documents — at any rate until the passing of the 
Factors’ Act of 1877 (40 and 41 Vic , c. 39). T 

(v) “ In Tnkavi Pune hand v. B li. and C I. Ry Co (Suit No. 287 of 1886), 

Fa, iron , J. seems to have thought that, in the absence of any defini- 
tion of a document of title in the Contract Act itself, S. 4, Act XX of 
1844 (by which the English Factor’s Act, 5 and 6 Vic , c. 39, was ex- 
tended to India) might be properly accepted as a guide to the meaning 
of the expressions “ documents showing title to goods ” or “ instru- 
ments of title to goods,” in Ss. 108 and 103 of the Contract Act ; but 
it appea s that, however much that definition might assist in con- 
struing the expression” document showing title ” in S. 108 of the 
Contract Act, which was virtually substituted t r the Factor’s Act, 
and is m pan materia , it cannot be properly used m construing 
the expression ‘ 4 instrument of tule” m S 103 which relates to an 
entirely different subject-matter from the Factor’s Act, and that it 
is therefore, more reasonable to presume that, m a matter of such 
general commercial importance, the framers of the Contract Act 
intended to leavo the term “ instrument of title” in S. 103 to be 
construed with reference to the decision then m force in the English 
Courts.” (Ibid.) U 

(c) Railway receipts are binding, and operate as estoppels against the railway 
companies issuing it, either as instrument of title or otherwise. 8 
Bom Ij.K. 260 (267). Y 

II.— MISCELLANEOUS. 

A —Estoppel of railways by issue of railway receipts. 

Estoppel of railways by the representations made by them in the issuing of 
• ‘railway receipts ” 

See in this connection Ss. 115 and 117, Evidence Act. W 

B.— Bailment. 

(1) Bailment by several joint owners 

See Conti act Act. 


X 
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/. — “Power of railway administrations cases 99 — [Continued) 

II. — MISCELLANEOUS — (Continued), 

B.— Bailment - (Concluded) .• 9 

(2) Bailee not responsible, on re-deliyery to bailor without title 

See S. ICG, Contract Act. * Y 

(3) Right of third person claiming goods bailed. 

See S. 167, Contract Act. . Z 

C.— Interpleader suits 

(1) Provisions as to filing interpleader suits. 

For see Sf. 68 and O. XXXV, Act \ of 1908 (Civ Fro. Code) A ‘ 

(2) Interpleader suit— Essentials. 

According to O XXXV, r.l., Civ. Fro Code, 1908, m every suit of interpleader, 
it is necessary that the plaintiff claims no interest m the subject- 
matter m dispute othm than for charges or costs. There must be no 
collusion between the plaintiff and any of the defendants. B 

43) Claims must be bona fide . 

An interpleader suit may be instituted where two or more persons claim bona 
fide. New Hambunj and liiamlian Railway, W.N. 1875, p. 239 C 

(4) Charges— What are. 

(a) The charges include a ngbt to wharfage, freight and demunage by a 

cainei. 18 B. 231 (235). D 

(b) So, a claim for warchouse-r^nt is not such an interest as will exclude a 

plaintiff from filing an interpleader suit Jlantond v Jletham , 1 L.J. 
Ex. 180. E 

(c) Also one for frciiht and charges made bv a Bank with which bullion is 

deposited. Colter v. Hank of England, 2 L J C F. 15W. F 

(d) Also one for dock rent and charges. A ttenboi ouqh v. St Katherine's 

Dock Co., (1878) 3 C.F 1>., 450. G 

(5) Interest, what is — Effect of claiming an interest. 

(a) The porson in possession must bo in the position of a mere stakc-lioldcr 

claiming no interest himself. Prudential Assurance Co v. Thomas 
3 Ch. App. 74. H 

(b) Aright of hen is not an interest in the pi prrty. Attenborough \. St. 

h athci inc's Dock Co , (1878) 3 C.F D 450 .1 

(c) An interpleader suit will not lie if the plaintiff claims an intortst in the 

property, or disputes tli« j amount, or has paid it to a defendant on an 
indemnity. Burnett v. Anderson , 1 Ma r . 405. J 

(d) So, also, where a plaintiff represents not merely that he has a lien with 

iespect to which two other persons have adverse rights, but that there 
. is a further question to be litigated adversely betw» en himself and one 

of them, 1 hat is not a case of interpleader, Bignoldv. Andland , (184ty 
11 Sim 23. • K 

(e) Where there had been an agreement by stake-holders to pay a smaller 

amount in the event of the success of one of the parties to the suit, 
held, they lidd an interest in the subject-matter. Mwru tta v. South 
Armenian Co., 62 L.J. Q.B. 398. 


10 
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/, — “Power of railway administrations . ■ • • cases" (Concluded) • 

II. — MISCELLANEOUS — {Concluded). 

, C.— Interpleader suits— (Concluded). 

(6) Plaintiff claiming an interest in suit property. 

A has no right of suit. Mitchell v. Ilctyne , 2. S and S. 63 ; see 18 B. 231 

(235) M 

(7) Plaintiff disputing amount of suit property. 

Where the plaintiff disputes the amount of suit property, no suit will lie. 
lhploch v. Hammond , 2Srn. and fi 141. * N 

(8) Plaintiff ought to place suit property in Court’s custody. 

Where the plaintiffs failed to pay into, or place in the cus ody of, the Court, 
the subject matter of tho controversy, their cl -urn for wharfage and 
demurrage was held tn bo untenable. 18 B 231 (236). 0 

(9) Duty of person in possession— Payment into Court. 

• (a) The person in possession must be. ready to deliver it to the right owner. 

Tanner v European Jianh , Jj.lt 1 Ex. 261. P 

(b) Where a person in the position of a mere stake-holder is made a defendant 
in a suit, his p oper corn se would be to pa> the money into Comt and 
pray that the pii^ons ically interested lii.i) be substituted as defend- 
ants in his place 2 Tnd Juris N S. 113 Q 

(<) The person against whom the suit is instituted must be in possession. 

Burnett v. Ande»bon, (1816) 1 Mcr 406 R 

(d) The stake-holder need not have been suet. New 1 lambing and Brazilian 
Railway. W. M , p. 239 (1875) S 

(10) Bailee may interplead. 

A , though estopped from pit ading a Jus tei ti E.ip n te Me) sey Docks Boaid , 

(1899) 1 B r )46. T 

(11) Collusion, meaning of. 

“Collusion” does no. mvo’vc anything moialh wrong Mime tt a v. South 
Aimeman Co , 62 L.J Q B 396 U 

(12) Facts from which collusion will be presumed. 

(a) It is Lol’usim to take an ludemmt) fiom one of the | arties Tuclrn v. 

Moi ri, 1 Cr and M 73 Y 

(b) Win re the ]>la ntiff has delivered the subjcot-mattei in dispute to one 

. claimant on an indemnity, no suit wrl lie Jhunett v. Anderson , 1. 
Me r 405 W 

(c) An agieement with the stake-holders, wheiehv .lie plaintiffs bound them- 

selves to defeat the right of other c'aimtnis to the fund, was held to 
bo collusive Muiietta v. South Armenian Co., 62 L.J.Q B. 396. X 

(13) Estoppel to objection as to collusion. 

# Where the contention was that a stake-holder had, by merely taking an indem- 

Tuty from one of the rival cla mants to property in his hands, deprived 
himself of the ri.ht to relief, as he id . n tiffed himse'f and must be 
t «ken to “eolludo” with the ckaman • that gave the indemnity, held, 
that, tne claimant could not raise the objection. 1 hompson v. Wright, 

. Q B n 632 Y 
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Requisiiions for 
written accounts 
of description of 
goods 1. 


(1) The owner or person having charge of any goods 
which are brought upon a railway for the purpose 
of being carried thereon, end the consignee of 
any goods which have been carried on a railway, 
shall, on the request of any railway servant appoint- 
ed in this behalf by the railway administration, deliver to such 
servant an account in writing signed by such owner or*person, or by 
such consignee, as the case may be, and containing such a description 
of the goods as may be sufficient to determine the rate winch the 
railway administration is entitled to charge m respect thereof. 


(2) If such owner, person, or consignee reluses oj neglects, to 
give such an account, and refuses to open the parcel or package 
containing the goods, in order that their description may be ascer- 
tained, the railway administration may (a) m respect of goods which" 
have been brought for the purpose of being carried on the railway, 
refuse to can y the goods, unless m respect thereof a rate is paid 
not exceeding the highest rate which may be in force at the time 
on the railway for any class of goods, or (h), iri respect of goods 
which have been earned on the railway, chaige a rati 1 not exceed- 
ing such highest rate. 


(d) If an account delivered under sub-section (1) is materially 
false with respect to the description ol any goods to winch it pur- 
ports to l elate, and which have been carried on the railway, the 
railway administration may charge, in respect of the carnage of the 
goods, a rate not exceeding double the highest, rate winch may be 
in force at the time on the railway for any class of goods. 


(4) II any difference anses between a railway sonant and the 
owner or person having charge, or the consignee, of any goods 
which have been brought to be earned, or have been earned, on a 
railway, respecting the description of goods of which an account lias 
been delivered under this section, the railway servant my detain 
and examine the goods. 


(5) If it appears from the examination that the description of 
the goods is different from that stated m ifn account delivered under, 
sub-section (1), the person who delivered the account* or, if that 
person is not the owner of the goods, then that person and the 
owner, jointly and severally, shall be liable to pay to the railway 
administration the cost of the detention and examination of the 



114 


Act IX of 1890 (INDIAN RAILWAYS ACT). [S. 8$ 

goods, and the railway administration shall be exonerated from all 
responsibility for any loss which may have been caused by the de- 
tention or examination* thereof. 

(0) If i£ appears that the description ol the goods is not differ - 
ent from that stated in an account delivered under sub-section (1), 
the railway administration shall pay the cost of the detention and 
examination, and be responsible to the owner of the goods for any 
such loss as atoresaid. 


Old Acts. 

Act IV of 1879... Cf. — S. 15 with S. 08 (1) of the present Act. 

Act XVI II of 1 Q 54... Cf. — S. 13 with S. 58 (1) of the present Act. 

Sub-sections (2; and (3) are new. 

No piovision in the Old Acts corresponding to sub-sections (4), (5) and (6). Z. 

* (Notes) 

(1) Analogous provision. 

Cf. — Sub-S. (4), (5) and (»»), with S. 101, the Railways Clauses Act, 1845 (8 and 
9 Vic., (.20). A 

(*) Section, justification for. 

The veiy common practice of falsely and fradulonCy classifying goods is held to 
justify this section. (See Statement of Ot jects and Reasons, dated the 
22nd Oc obei 1888). B 

(3) Scope of section 

S. 5S oi Act IX of 1890 is limited to the case ol a demand being made by any 
railway servant appointed in this behalf b\ the lailway adm mstiation. 
So where no such demand is ever made, the c- miction under S 29 
Act IV of 1879 i Cf. S. 10G of Art IX of 1890) cannot be supported. 36 
T. R. 1885 (Cr ). C 

J.~“ Requisitions for goods.” 

(1) Misdescription of goods consigned, effect of 

Where the consignors agent had misdescribed the bags of ugar-candy entrust- 
ed 10 tl e defendant Company as being bags of alum, the misdescrip- 
tion could not by itself exonerate the defendant from all liability m 
respect of the bags, though the consignor could lecover on the basis of 
the lost bags having contained alum only, and not sugar-candy. 3 B. 
120 (130). * d 

(2) Delivery in bundles— Company, when liable to account for contents in each 
bundle 

Even where a receipt note showed that a particular number of bundles of hides 
were eiitiusUd to the Company, each bundle containing a specified 
number of single hides, in the absence of evidence that the bundles 

• ha\o been broken or that the hides bad been counted by pieces, the 
mere circumstance 1 that the Company charged freight by the piece 
and net by bundles, and had nnplndiy accepted the enumeration as to 
the number of pieces in each bundle, would not be sufficient to fix the 
Company with liability to account for the hides by the piece, 21 

.W.R. 380. £ 
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l 

f 89. (1) No person shall be entitled to take 

fcnsive goods i with him, or to 7 require a railway administration 
to carry, any dangerous or offensive goods upon a 
railway. * 

(2) No person shall take any such goods with hinPupon a rail- 
way without giving notice of their nature to the station-master or 
other railway servant m charge of the place where h,e brings the 
goods upon the railway, or shall tender or deliver any such goods 
for carriage upon a railway without distinctly marking then nature 
on the outside of the package containing them, or otherwise giving 
notice in writing of their nature to the railway servant to whom he 
tenders or delivers them 

Oh Any railway servant may refuse to receive such goods lor 
carriage, and, when such goods have been so icccived without such, 
notice, as is mentioned in sub-section (2) 2 having to his knowledge 
been given, may refuse to carry them, or may stop their transit. 

(4) If any railway servant has reason to believe any such goods 
to be contained in a package, with respect to the contents whereof 
such notice as is mentioned m sub-section (2) has not, to his 
knowledge, been gi\ on, be may cause the package to be opened 
for the purpose of ascertaining its contents. 

(5) Nothing in this section shall be construed to derogate from 
the Indian Explosives Act. 1881 or any rule undeL that Act, and no- 
thing in sub-sections (1), (3), and (4), shill be construed to apply to 
any goods tendered or delivered for carnage by order or on behalf 
of the Government, or to any goods which an officer, soldier, sailor, 
or police-officer, or a person enrolled as a volunteer unde r the Indian 
Volunteers Act, 1809, may take with him upon a railway in the 
course of his employment of duty as such 

Old Acts 

Act IV of 1879... Cf — S 16 with sub-se-tions (1), (2), (3) ancl 14) of the 
present Act. 

Act XVIXI of 1854... Cf — S. 15 with sub-sections (l), (2), (3) and (4) of the 
present Act. 

Sub-scction (5) ib new. 

(Notes). , * 

(1) History of section 

See despatch from Secretary of State to Government of Lidia, No. 95, dated 
13th July 1882. See aho Proceedings of Home Dep., 1st Jul) 1687, 
Nos 35 to 77. F 
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(2) Scope of section. 

(a) This enactment is penal, X A.°60 (F.B.) Per Stuart , CJ. 

(b) It contemplates a criminal prosecution. (Ibid. ) ® 

(c) But, such a law* does noto interfere with, much less take awav, the civil 

remedy. (Ibid.) , ^ 

o 

/. — * * Dangerous or offensive goods 9 9 

(1) Railway company not bound to examine every parcel 

Railway servants arc not bound to examine every parcel carrie i by a passenger. 
28 C. 401 (P 0 = 28 I A 144-5 C W.N. 449. . J 

( 2 ) Goods of a dangerous nature -Duty of person sending notice- -Liability of 

person not giving notice. 

A person sending a box containing an explosive substanco without giving notico 
< of the dangerous character of its contents will be liable m a suit for 

compensation for destruction of life brought by the widow of a railway 
sorvant who whs so injured by the explosion of tko contents of the 
box that he died, although the cause of the explosion was unexplained. 

1 A. GO (F.B ) K 

(3) Fireworks. 

It would bo difficult t.osiy that — arc not dangerous goods within the meaning 
of S. 59 of the Act. 2G 0. 4G6. L 

2— “ As is mentioned in sub-section 2 . •* 

The wjrds and figure “ Sub-section (2) ” weie substituted foi the words and 
figure 4 Sub-S (1)” by the Indun Rai\va\s \ct, Amendment Act 
(IX of 1890), S. 3. # M 

60. At every station x at which a railway administration quotes 
Inhibition to the a rate to au> other station for the carnage of 
nubhe of authority traffic other than passengers and their luggage, 
tiie railway servant appointed by the adminis- 
tration to quote the rate shall, at the request of nnv person, show 
to hnn, at all reasonable times, and without payment of any fee, the 
rate-1; >eVs or other documents in which the rate is authorized by 
the administration or administrations concerned. 

(Old Acts) 

Act IV of 1879... S. 9. 

Act XVIII of 1854.. .S. 43, 


(Notes) 

(1) Analogous provision a 

C/.~ S>4, the Regulation of Railways Act, 1373 (3G and 37 Vic , C. 48). 

S. 33, the Railwa\ and Canal Traffic Act, 1S83 (51 and 52, Vic.,C, 25). N 

(2) Source of section. 

See Seventh Report, Railway Commissioners, p, 1 


0 
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(3) 8s. 60, 61, scope of. 

(a) Sections 60 and 61, following English Law, require railway ad- 

ministrations to keep open to the inspection of iho public, a book 
showing the rates for the time being charged for tho carriage of ani- 
mals and goods, and to comply with che requisitions for details of 
* gross charges made by and paid to them h-r the carriage of goods, 
iSee Statement of Objects and Reasons, dated 22nd October, 1888.) P 

(b) This section is not imperative as regaida all stations Q 

(c) It is imperative only as rpgards a “ station at which a railwav administra- 

tion quotes a rate.” * R 


Station defined 


I.— “Station ” 


According to S. 14, the Regulation of Railways Act, 1873 (Cf, present section) 
a station is a place wherefrom a rate is charted. Ilaibntne 72// .* Co, 

v, L <l' N IF Ry. Co. (No 1 ), 2 Ry. and Cm. 7 1 , Cas. 169. S 

» 

2.— “Exhibition to . rales 99 


(1J Authority for quoted rates exhibited where 

(a) Ra'e-books ought to be kept at sidiues wherefrom goods are conveyed, if the 

sidings are accessible to the public Haibotnc Tiif Co. v. /<, <(’ N.W. 
72// Co (No.l.), 2 Ry and Ca 7'r Cas. 169 T 

(b) Not so, if thev are mcrelv pnva e sidings not fmming part of a station. 

Pelsnll Coal, etc , Co v. L <f N W. Ry Co , (No ‘2 ), 7 Ry. & Ca. Tr. 
Cas, 06. U 


(c) Rate b oks ought to be kept at tin* station whereat tales are charged, 
wherever the booking of the pc a\ bo effected. Jones v N.K. By. 
Co , 2 Rv. and Ca. T»* Cis 20S. Y 

(2) Kind of rates to be Bhown 

Both through and local rates must, he exhibi od Otladi v N. F. Ry Co , 
(No 8), 3 Ry uni Ca. Tr. Cas. 35 W 


61. (1) Where any charge is made by, and paid to, a railway 
administration in respect of the carnage of goods 
over its railway, the administration shall, on the 
application of the person In whom, or on whose 
behalf, the charge has been paid, render to the 
applicant an account showing how much of the charge comes under 
each of the following heads, namely * — 

(a) the carriage of the goods on the railway , 

( b ) terminals ; 

i (c) demurrage ; and 

(<7) collection, delivery, and other expenses, but without parti- 
cularizing the several items of which the charge under 
each head consists. a , 


Requisitions on 
railway administra- 
tions for details o f 
gross charges. 
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(2) The application under sub-section (1) must be in writing, 
and be made to the railway administration within one month after 
the date of the payment of the charge by or on behalf of the appli- 
cant, an'd the account must be rendered by the administration 
within two months after the receipt of the application. 

Old Acts. 

Act NVUIoM 854 ! No 00rreh P 0,,dm « I ,rovls,OD 

(Notes). * 

(1) Analogous provision. 

Cj — S. 17, the Rpgu’ation of Railways Act, 1808 (31 and 32 Vio. 0. 119). 

Cf . — Sub-section (d) with S. 14, the Regulation of Railways Act, 1875, (36 and 
, 37 Vic. C. 48). X 

(2) Source of section 

See Eleventh Report of Goinmissionors, p. 6. Y 

(3) Scope of Ss. 60 and 61. 

See S. GO, sujn a. Z 

Carnage of PasneiK/en l . 

(Notes). 

I.—** Carriage of passengers. ” 

LIABILITY OF KAIL WAY ADMINISTRATION AS 
CARRIERS OF PASSENGERS. 

A —Obligation with regard to safe carriage of passengers. 

(1) Duty to carry passengers safely. 

The benefit wh>ch a canymg Company derive, directly or indirectly, from 
tlicir carrying passengers, imposes upon them the corresponding obli- 
gation of taking due and reasonable can; for their safety, Foulkes v. 
Metropolitan Dt. Railway Company T E R. 5 C.P.I). 157. A 

(2) Railway Company— Passenger, carriage of, obligation as to 

(а) There is no obligation on a Railway Company to carry a passenger safely ; 

they are only hound to carry him with reasonable caie and diligence. 
28 C. 401 (P.C.) — 28 I. A. 144 = 5 C W N. 449 [Collet v. The London 
and N W. Ry. Co , 10 Q. B. 935 (1851), Expl.J B 

(б) Where through want of due care, a p issenger is k'lled or injured, the 

railway company mu e t make compen c ation and may even bo made 
criminally responsible. Mc-Caudey Funness Ry. Co . , L.R. 8 Q.B. 57.C 

(c) The obligation to tako due care of t ho safety of passengers travelling, is 

attached to the contract between them and the carrier. Redhead 
v. Midland Railway Co , L.R. 4 Q.B. 379, appl. in 2 C.W.N. 609. D 

(d) Carriers are insured against all defect which care and skill can guard 

# t against. Hyman v. Nye , G Q. B. D. 685 appl t to 2 C.W.N. 109. E 

( 3 ) A carrier’s undertaking to convey passengers from one place to another, 
went no further than this that, as far as human care and foresight 
could go, be would provide for their safe conveyance, Christie v, 
Griggs , 2 Camp Rep. 79, cited in 2 C. W. N. 609 (627). F 
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/.— “ Carriage of passengers. ’’—(Continued). 

% 

LIABILITY OF RAILWAY PASSENGERS — {Continued). 

A.— Obligation with regard to safe carriage of passengers/— (eld.) 

(3) Due care, what amounts to. 

(а) An obligation attaches to carriers to use “due care,*’ that is, a high degree 

of care, which casts on them the duty of exo*cismg all vigilance to see 
that what is required for the safe conveyance of th'eir passengers is in 
the fit and proper order, Redhead v. The Midland Railway Co. f L. R 
• 4 Q B. 879, appl. 2 C. W. N. GOb G 

(б) A Railway Company is bound to use tho best precautions in known practical 

use, to secure the safety of its passengers, but not every possible pre- 
caution which the highest scient fie skill might have suggested. A Ford 
v. L and S. W. R. Co 2 F. and P. 730. H 

(c) Where tho plaintiff was injured by the i&ndet of tho tram being thrown off 

the line, and the cause was alleged to be the defective tyro of one of 
the wheels of the tender, the Company was held liable because it was 
bound to take reasonable care to uso the best precautions known in 
practical use, for securing the safety of their passongers Ford v. 
London and South Western Railway Comj>any % 2 F and F. 730. I 

(d) Jt is tlie dutv of a carrier to pi ovule for his passengers a vehicle which shall 

be fiee from defects a 1 * far as huinau care and foresight can provide 
and perfectly road-worthy limn s v. ('ml and Rowan Ry. Co., 13 
Ir. Law Rep , p 543. 

(4) Railway Companies are not common carriers of passengers 

Railway Companies are not common earners of passengers, and it is not for 
them to prove boyond doubt that they are nui responsible for the ac- 
cident. P vi deuce must be given of their want < f caio and diligence. 28 
C. 401 IP.C j =28 I. A. 111 = 5 C.W N. 410. K 


B.— -Negligence. 

I ONI 8 L1KS ON WHOM. 

(1) No fixed rule. 

(a) There is — as to onus — Per Amu , A.L.J 20 0. J 05 

(b) Eaoh case must depend on its own special facts , in some instances, the 

situation of the parties and the nature of the accident, or the circum- 
stances leading to it, may tivc rise to a legal presumption of negli- 
gence against the defendants ; in others, it may be necessary for the 
plaintiff to estab ish affirmative!) actual negligence before the 
Company can be made liable. (Ibid.) See Byrne v. Roadie (1863) 2 
H. and C. 722; Scott v. London Dock Co., (1860), 8 C.B. (N.S )> 
56S ; Kearney v. London Brighton and South Cottst Railway Co., 
(1870) L.R., 5 Q.B. 411. L 

(2) Occurrence of injury, not necessarily importing negligence. 

— is not conclusive proof of negligence. Bird v. O.N. Ry. Co. 28 L.J. Ex. 9.M 

> • 

17 
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" Carriage of passengers "—{Continued). 

LIABILITY OF KAIL WAY .... PASSENGERS — {Continued). 

* B .• *— N e^I igen ce . — ( Continued ) . 

T OXC& LIftS ON WHOM — (Concluded) 

(3) Reasonable evidence of negligence 

Theic must be rt.isoiu bit* c\idence ol negligence I3ui, w lien the thing is shown 
i'j be nuclei Llie management of the* defendant 01 lus servants, and the 
accident is such ns, m the ordmarv couise of things, docs not happen 
if ihtw* who have the management use proper ckio, it aflords reason- 
able evidence, in the .duetto of explanation by the defendant, that 
the aec idem aioso from want of care S< nU v London Dock Cn. 34 
L J. Ex ‘220, cited m 0 \V 1?. 73 ’ jj 

(4) Mere proof of accident 

dees not iimnv on the Itulvay Company the burden of pio\ing the real 

came oi tin Jl'unvicuL v. White, 11 C.IJ (NS) 5‘H 0 

(5) Company's negligence- Passenger’s negligence-onus. 

The onus ol pi ovmg tin ('omp.im’s negligence lies on the pl,i*nt]|f, but the 
OU7/S id pioMMg .In passengoi \ mglmence lies on the Company. 24 
h. I p 

(G) Negligence — Onus -S JOG, Evidence Act 

In ,1 suit ►•rouulib b> tbelc^il i presentatne of a deteasul poison, who was 
hided lt i (ir . , undent, while dwelling in the tiam, the mm* oi pioving 
1h il hh< re was no r egl, M 'me on the part of tin Il f ulwa } Company, 
lies apun tl, on the pimuple of law enuncuted in S 100, Evidence 
Act t M L r |\ 251 q 

(7) Pritna facie evidence ol negligence 

(o) The breaking down of a carnage n— I)un son \ M S tmdL Hit Co 5L 
J GST , ’ R 

(b) Running off the i .ills is — (Ibid). 

(c) The fact < f tin .undent ouminig iluough one train running, the (laik 

(.RAuist anothei tram standing stall at a station Skinner v. L.B. 
nnd & C Hi/ Cn , 15Ju‘* 2 l )‘l ’ g 

(d) Omission ot i Railnai Company to trst the tyre of a wheel which has been 

worn out is— Munsee \ Easier Conn hen lly Co , 3 L T. 585. y 

(e) Onuss.on to keep a sta‘ion properly lighted is- *1) W.R. 73. 

<8) Train running off the line-Prfma facie evidence of negligence-Rebutted. 

II a tram runs off. ho lmo, there is puna focie evidence of regl.gonce . but 
this can be lebutted by the proof that the accident was through the 
wilful and wrongful act of a stranger, hatch v. Rummer By. 27 L 
J, Ex. 155. u ’ ^ 

(9) Negligence— Motor Omnibus - Skidding owing to greasy state of road 

The plaintiff was a pass-ngai m a motor omnibus belonging to the defendants. 

• Owing to (ho surface of a r ad having been rendered greasy by rain' 
tho omnibus skidded and collided with an electric light stand, and the 
plamtili was in consequent in,ured. Thcro was no evidence that 
the defendant's servants had been negligent in the dnving or manage- 
ment of the omnibus, or that there was any deh c t in the construction 
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l*— u Carriage of passengers 99 — (Continued). 

LIABILITY OF RAILWAY...' .. PASSING EES— {Continual). 

B. — Negligence. — (Continued). 9 

t. ONUS LIES ON WHOM — ( Concluded ) . 
oi condition of the particular omnibus. Jfcld , that, generally m a 
cast* chaigmg negligence, it is fm the plaintiff to piovo litgligence of a 
duty owing to him, and thomeie fact of an accident is not generally 
pnma facie evidence of negligence, hut, if the t.iu-o of ilie ac- 
cident hd shewn, this may or may not bo puma jmie vwdonce, r*oord- 
* mg to its nature. Winy v. London Oenaal Omnibus (Jo,, (l‘J0 ( J) 2 

hf.B. G5‘2. y • 

ir FIRE WORKS. 

(1) Introduction of lire works into a carriage 

The — is by itself no evident;'* of negligence on the Company \ pai t 2S C Joi W 

(2) Fireworks in passenger's carriage— Explosion. 

Oncs-fresumftton. + 

(a) (i) Where lost, of life and damage had resulted fioin Ihe explosion of Ihtwoiks 
in the compartment of a passenger carnage, the onus was on the Rail- 
way Company to shew that tlim had e\c*it iscil due eaie and caution to 
pi event the tirewoiks from being so earned, and it was not for the 
p.anitifl to shew that they did not l 2 C W N. GUJ. X 

(n) Under the eucumstances and m the absence of evidence, ’he Com t cannot 
presume tliao the Railway Company tool, due can; to puvuit the cairy- 
mg oi these incwoiks, and thit the person who earned then concealed 
them in such a mainicL that Limy could not be UMnveted In the 
Ra 1 way Company , (Ibid) Y 

(in) FiuLhor, because the carry mg of hi c works in a pashengci cauiage is penal 
and bet ansc every m in is supposed to know the law, it cannot be pre- 
lum d that a passenger would carefully conceal the possession of the 
mvworks horn railway officials. (Had) * Z 

(iv) The maxim that cveiy one must be pi c turned to know the law is minted 
to the detcrmiua ion of the Civil or Criminal Jiabiut 1 . of the poison 
whose knowledge is m question, and cannot be lcgiiimately made use 
of m a ease such as the present, where tho parties aie entueiv differ- 
out and distinct 1 »oju the person who cairitd the fireworks 2 C W, 
N. (509. A 

[b) The caLryingof (lie-works by passenger, lido the travelling eompai tmonts, is 
a thing which may be prevented by that high degree of care which 
the Railway Company is bound to exercise for the safety ot its passen- 
gers, so, where 1 ss of life ot damage resulted from the explosion of fno- 
works in a passenger carnage, the Company will be liable, unless it 
dischaiges the burden of proof on it to establish that it had taken due 
care t prevent the fire-works being carried m that manner, 2d 0. 465 
= 3 0. W.N 781, but see 28 C.401 (P Q.). B 

(<*) In cases where the accident wouli not, in all probability* have happened 
but for tho want of caro oil the part of the defendant, the plaintiff 
should be he d to have made out pnma facie case of negligence ; and 
it will be on tho defendant to rebut it. See Alexauler’s ense law on 
trusts, 3rd Edition, p. 39. C 
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/. — * * Carriage of passengers 99 — (Continued). 

LIABILITY OF KAIL WAY PASSENGERS. — (Continued ) . 

B. — Negligence — ( Continued) 

, II. FIRE WORK S— ( Cone luded) . 

(d) In a suit for damages for loss of a son who helped his father and whose 
death was caused by an explosion in a railway carnage, the onus is on 
the plaintiff to prove that the accident was duo to a want of reasonable 
care and diligence on the part of the Railway Company. 28 C. 401 
(P.C ) =- 28 I.A. 144 = 5 C.W.N. 440. “ 0 

(3) Damages, measure of. 

As to damage in cases of this nature, distinct evidence of the loss sustained or 
ben o fit expected is not necessary 2 C.W.N. GOO ; lGBom. 234fAppr. 

aud F ). E 

(4) Costs. „ 

As to— in a case like this, they should be allowed on such a scale as not to 
exhaust the damage awarded. 2 C.W N. f09 (7 B H.C.R. 119 ; 8 B. 
H.C.R. 120, 130 F.) F 

TII. ACCIDENTS. 

(1) Accidents, when Company liable for. 

(a) Where in a matter under the management of a Railway Company or its 

servants, such an accident happens ss in tho ordinary coni sc of 
things docs not usually happen, if those who have the management 
use proper care, it affords reasonable evidence, m tho absence of ex- 
planation by the defendant that the accident aiosefrom negligence. 
Scott v. London and Dock Co (1805) 3 H. and C. 596. G 

(b) Where a Railway bridge extending over a high -way rested on peipondicular 

walls having pilasters, and from the top of one of these pilasters fell 
a brick, fhortl) aftci the parsing of a main and injured the plaintiff, 
while passing under the bridge, negligence was presumed against the 4 
defeudant Company since it was bound to use all loasonablo care and 
diligence in keeping ll in such a state of repair that no damage from 
its defective condition should occur to tho*>c who passed under it. 
Kearney \ London and Bt vjhton Raihomj Company , LB.5 QB 
411. H 

(o) Where a Railway passenger carriage was rendered insecuro, dangerous and 
unfit for the conveyance of passengers from fireworks being carried 
therein, and when tho carrying of such articles could have been pre- 
vented by the exorcise of care and skill on the part of the Railway 
Company, held , the> were bound to exercise such care and were liable 
for neglect. 2 C.W.N. 609. I 

(d) Where a Railway Company was guilty of negligence in not keeping tljo 
b station proper^ lighted, in allowing the tram to overshoot the station, 

* and in not warning the plaintiff against alighting, and it was owing 
to such negligence and not any want of care on the plaintiff’s part ho 
sustained the injuries in question, the Company was held liable for 
damages for such injuries. 9 W.R. 73. (Davies v. Maim , 10 M. & W, 

. S 
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l.— "Carriage of passengers "—(Continued). 

LIABILITY OF BAIL WAY PASSENGERS. — (-Continued.) 

B. — Negligence. — ( Continued ). 

III. ACCIDENTS. — (Concluded). 

(e) Where the negligence on the part of the Railway [Compan^was that a gate 
at a level-crossing was left open, and the gate-keeper was absent, at 
the time when an express train was overdue, and the person injured 
passed on to the line, and was knocked down by the tram whioh came 
up at the moment, held, the Railway Company was liable, although 
it was proved that the person injured might have seen the tram ap- 
proaohing, if he had chosen to look. Stuplcy v The London , Brighton* 
and South Canal Ry. Co I. L.R. E.veh 21, cited in 9 W,R, 73. K 

(/) A person may bo liable for the consequences of an accident resulting from 

his own negligence in combination with other causes, which he did 
not contemplate. Lynch v. Nmdm , 4 P, and D. G72, Cited m 1 A. 
GO. . L 

(2) Accidents, when Company not liable for. * 

(а) Where the plaintiff who was standing under a portico looking at a timo- 

tablo was injured by the fall of a timber and a roll of /me from the 
roof, in the absence of evidonce that the defendant Railway Company 
knew or had the means of knowing th.it the loof needed repairing, no 
case of negligence was hold to have been mado out against the Com- 
pany. Welfare v. London and British Railway Company , L.R. 4 
Q.B. 693. M 

(б) When the accident arose under circumstances and from a cause quite out- 

bide the control of the Company, the latter could not be held liable 
for damages requiting therefrom. Daniel v. Metropolitan Company , 
(1871) L.R. 5 IV and I, Ap 45. N 

IV.— TRAINS OVERSHOOTING ITATFORM. 

Negligence— Trains overshooting platform -Invitation to alight. 

(а) In order to establish negligence arising 1 1 om mvuauon to alight, against 

a Railway Company, it is not sufficient to prove that ho carnage in 
which tue plaintiff was travelling did overshoot tin, level portion cf 
the platform and was drawn up alongside the slope, and that the 
plaintiff’s injuries were received by a shock or fall on alighting and 
not by a fall aftor he had alighted But the plaintiff must go further 
and show that the situation m which he was placed by the invitation 
to alight at the particular spot, exposed him to danger which was not 
visible and apparent, or that he was invitod to alight in an unsafe 
and impropor place. 7 Bom. L.R 119, See the decision in 34 I.A. 
115 = 9 Bom. L.R. 671 = 11 C. W. N. 721 = 17 M. L. J. 347; Weller 
v, London , Brighton and South Coast, Ry. Co (1874) 9 0. P. 126, 
Budges v. North London Ry. Co. t (1871) 6 Q.B. 377 (406), C. 0 

(б) * Mere overshooting, even with an invitation to alight, is not necessarily 

or by itself negligence. (Ibid.) 9 £ 

(c) To constitute negligence, there must be on the part of tlfe Railway Com- 
pany some further act or omission which exposes the passenger to a 
danger not visible and apparent, in other words, such danger as a 
passenger of ordinary caution could not reasonably be expected to 
avoid. (Ibid.) t Q 
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1 Carriage of passengers "—{Continued,) 

LIABILITY OF RAILWAY PASSENGERS. — (Continued.) 

f B. — N egl igence. — ( Continued ) . 

IV. TRAINS OVERSHOOTING PLATFORM— [Concluded). 

(d) Ad inutiiion to passengers to alight on the stopping of a train, without 
any warning of dangpr to a passenger who js s j circumstanced as not 
to bo able to alight without danger, such danger not being visible and 
apparent, amounts to negligence. Cockle \ South Eastern Railway 
Co , (1*72) 7 0 P 321 (J2G), cited in 7 Bom. L R at p. 127 f R 

V. NEGLIGENCE THKOlGll DOORS OPENING AND ACCIDENTS THROUGH 

SHUTTING DOORS. 

(1) Duty of Railway Company to shut doors of carriages. 

• (a) It i the (lutv of the Railway Company to see that, the doors of the carri- 

ages are propci lv Hint and frLstened before the Liam leaves any parti- 
<ulai station. 24 ,B, ( (lee v. Metiopolitan Ry. Co , (1873) L.R 8 Q. B 

* 10 L Meti opohtam Ry Co. v. Jackson , GS 77), 3 Ap. Ca. 193 , Richards 

’s (heat Eastern Ry Go., (1873) 28 LT (N S ) 711 ; Adam s v LaiiGa- 
,s Jnu and Yoi h shire Ily Co , (1809) L K 4 C P. 739, Followed, S 
(6) The fact ' f tlic linger of a passenger seated m a railway carnage being 
crushed, owing to tli ■» shutting of thee Milage door b) a railway servant 
on the platform is not evidence of negligence on the company’s part. 
Entry v. N E. Ry. Co , (1901) 2 K.B. 322 T 

(2) Shutting of carriage doors 

(o) Railway servants arc not bound togi\e warning of the .shutting of a carnage 
dior to a passenger who is aotuall) seated inside the carnage, and is 
not in the act of getting in or out of it Entry v. N E. Ry. Co (1901) 
2 K B. 322. U 

{b) A plaintiff after taking his stat, left his hand for about half a minute on 
th ' door-jamb. The guard called out to the passengers to take then 
places. Then, he shut the door-, of the cairn ges The plaintiff’s 

thumb \\m s injured Held , that the plaintiff was guilty of negligence. 
Richauhon v. Met. Ry Co , 37 L J C.P 300. V 

(3) Leaving the door open or unfastened. 

— amounts to negligence on the part of the Railway Company, for the conse- 
quence of which the Company is liable for any injury caused thereby 
to the passengers. 24 B 1—1 Bom. L It 254 (258). W 

(4) Leaving door ot a railway carriage open or unfastened — Hurt caused to 
passenger while trying to secure door. 

The dooi ot a lailway compartment in a train running from Poona to Bombay 
was left open or unfastened when the train left the Khandala station. 
The plaintiff was then asleep in the carriage. Subsequently, he awoke 
whm rbo train was passing through a tunnel, and found that the 
whole of the dooi, which opened onwards, had been torn away from 
its lunges, except the upperpart or sunshade, which was flapping 
backwards and forwards, against the si<3o of the tunnel, and the door 
post of the carriage. In attempting to secure it, tho top of the plain- 
tiff’s finger torn away and the bone of one of his fingers fractured. 
Held, that the injury \v*s caused by the negligence of the Railway 
, Company, and the piamtiff was entitled to damages. 24 B. 1. X 
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I.— “Carriage of passengers* 9 — (Continued ) 

9 

LIABILITY OF RAILWAY PASS EN GEES. — {Continued) . 

B.— Negligence.— (Continued ) • 

VI. DUTY OF RAILWAY COMPANY TOWARDS PERSONS .WHO VISIT 

STATIONS. 

Persons visiting Stations. 

(0) A Bail wav Company is liable, if persons, vho with the Company's permission 

vsit stations, sulfci injuries win o on the Company’s premises by 
reason of the negligence ot its sen u. Is li vtkuisv (l It". Ill) Co., 

4GLJ C.P.817. Y 

-• • 

(b) yo also, if u consignee of goods enlcung tin O. lion pu mises with the 
permission ol the utihv.n sei van’s foi assistant; 1 he unloading of his 
good-., sustains mpuies owing to the v secure r uulition of the station 
pic'iunes. Holme s v. N 1C. By. ( o , L It G Ex. 121. Z 

ViJ —DA MAG] S* 

(1) Weighing machines allowed to be on platform— Injury by falling over— 
Damages. 

(*/) Allowing a weigh n g machine t, be on a platform, m usual place is not of 
ltsOI negligence ( 'o/ nnun> v. Eastern Hi / C" , 1*) E J. Fx 94. A 

(b) So, » o damages will be given to a poison wlm sUsf.iins mjuuos by falling 

ovei the same. (Ibid ) B 

(c) Damages will hr awarded, if nbnniilT is injiucd by, falling over a h >x con- 

» am mg two sn> n r » 1 levels pi (Ejectin', shout two un lies above ilirs level 
of the plulfoiir, Stiurei \,il H By Co , 5f> .1 P. 278. C 

(2) Liability of Railway Company - Damages 

A pen on sust lmng ir juues ihmugh the iasli ,md n 'glig*Mit conduct of a rail- 
vvay servant is entitled to damages Tebbul \ Bristol and Exeter By. 
Co , b.K.CQ.11 7.1. ’ D 

(3) Injury to passenger trying to prevent danger from Company’s negligence. 

ll any inconvenience or danger is caused by t lit. n<gli,e»ne of the Company, a 
passenger may lawfully attempt to get tid ot am such incouvemence 
or danger, provided that m doing so lie run- no obvious risk dispro- 
poitionate to the inconvenience or danger, and is not himself guilty of 
any negligence, and, if in such attempt lie is injured, the Company is 
liable in damages. 21 II. 1 — 1 Pom, L U 1 2j4 Bobw >on\. North 
Eastern By Co (1^75) L.K. JO Q P 271, Lee v Nixey, (1890) G3L.T. 
28o, Wahehen v. /; A S. O'. By. Co. (IsnG) 12 Ap Ca.4l f Engelptvrt v 
Entrant d Co., (1897) J Q B 240, followed. E 

(4) Personal injuries— Damages— Mode of assessment. 

(n) The following will be taken into consideration in assessing damages: — 

(1) The pain and suffering of the person injured, El 

(n) The expenses incurred for medical and other necessary attendance, E2 
(m) The »oss sustained through his inability to continue a lucrative profes- 
sional practice. 24 B.l F 

(iv) Loss of profits of tbe plaintiff s business. Biadshan- v. L & Y ByCo. % L.R, 
10 C.P. 1893. G 
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1. - “Carriage of passengers 9 ’—[Continued ) . 

LIABILITY OF RAILWAY. . . .* .PASSENGERS— . 

« B.‘-Negligenc (Continued). 

VII. DAMAGES — ( Concluded ). 

c % 

(v) Possible increase of his income. Fair v, L if N.W.Ry Co., 21 L.T. 326. H 

(6) The following will not re taken into account in reduction of 
damage^ — 

(i) Monies received by the plaintiff ur der an accident insurance policy. Brad- 

shaw v. G. W. Rtf. Co , L R. 10 Ejv. I 

(ii) So also policy monies. 

Grand Trunk By. Co. of Canada v. Jennings , L.R. 13 App. Cas., 800. J 
* VIII. — FATAL ACCIDENTS ACT (XIU OF 1855)— COMPENSATION. 

(1) Death of passenger caused toy negligence of a Railway Company, compens 
*> ation for. 

For Soe Act XIII of 1855. K 

(2) Mode of assessing damages. 

in a suit under Act XIII of 1855 for compensation for destruction of 

life. See 1 A 60 (P B.). L 

(3) Law Prior to Act XIII of 1855 and subsequent to that Act Nature of suit to 

be brought under Act XIII of 1855 

(a) The law before tho passing of the Act XIII of 1855 (which was founded on 

Lord Campbell’s Act, 9 and 10 Vic , C. 92) was based on the maxim 
actio personalis montur cum persona , and no action or suit was 
maintainable against a person who by his wrongful act, neglect, or de- 
fault, caused the death of another per-on. Sec Preamblo to Act XIII of 
1855. . M 

(b) But Act XIII of 1855, empowers executors, etc , to sue for damages tor 

benefit of the w fe, husband, parent, and child of any person whose 
death shall luve been caused b> any wrongful act, neglect, or default 
which, if death had not been caused would have entitled the party 
wronged, to sue for and recover damages in respect of it, although the 
death may have been caused under such circumstances »s amount in 
law to murder or any other crime. See S. 1 of Act XIII of 1855. N 

(c) Suits can only be brought under this Act for acts, etc., for which the decea- 

sed could have sued it he had not been killed. (Ibid ). 0 

(d) Thus, where a servant is killed in the service of his master, the master is 

not liable for negligence for which the servant could not have sued 
him Sevior v. Ward, 1 E. and E. 335 ; K.N, Roy, p. 87 , Starling, 
4th Ed., p. 1G4. p 

(e) The action can he only for the benefit of the wife, husband, parent and 

child of the deceased 1 A 60 (F.B.) ; 7 B H.C. 113 ; see S. 1 of Act 
XIII of 1855 Q 

(f) The pecuniary loss sustained by the survivors through the death is all that 

can be recovered. Blake v. Midland Railway Co., 18 Q.B, 93. R 
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/.— M Carriage of passengers. "—(Continued). 

LIABILITY OP RAILWAY. . . . *. PASSENGERS — {Continued). 

B. — Negligence— [Continued)* • 

VIII. FATAL ACCIDENTS ACT (XIII of 1855)— COMPENSATION-^(Cottfwttfd). 

(4) The precise nature of the right conferred by Act XIII of 1855 (Fatal acci- 
dents). 

(а) As stated m the preamble of the Aot itself, the relations of a person, 

# whose de*th was caused by the wrongful act of another were not, 

prior to its enactment, entitled to claim compensation on account of 
the doath 28 M 479. S 

(б) The light to claim compensation m respect of such a death was created by 

the Act. (Ibid.) , T 

(c) It is piovided that every suit shall be for the benefit of certain specified 
near relations of the dccoased “and shall be brought by and in the 
name of the executor, administrator or representative of the person"" 
deceased. ” (Ibid.) U 

(5) Representative, meaning of. 

(a) The word “ representative ” means and includes all or any one of the per- 
sons for whose benefit a suit, under the Act (XIII cf 1855) can be 
maintained, 2.8 M. 479. Y 

(5) These persons ,'ro the represf ntatives of the deceased, m the sense, that 
they a»e persons taking the p'aco of the doccased in obtaining repara- 
tion for the wrong done. (Ibid,) W 

(c) A son adopted, under tho Hindu law, by the widow of the deceased, was 
held to be the legal representative ot the deceased for tho purposes of 
bunging a suit under Art 21, Limitation Act (1908). 7 JL1.H.C. 113. X 

(6) Suit for compensation. 

(tt) In cases where the deceased is represented by an execute? or an adminis- 
trator, such an executor or administrate? is given the novve? to sue for 
compensation for the bonefit of the specified relations 28 M. 479. Y 

(5) Wheie there is no executor, or administrator, or wheie there is one, and 
he Luis or is unwilling to sue, then tho suit may be instituted by, and 
in (he name of, the representatnc of the person deceased. (Ibid.) Z 

(c) But oi*e suit i nly is allowed to enforce the claims of all porsons beneficially 

entitled, — it being provided that tho rights of each and every one of 
them shall he adjudged and adjusted by the Court in such suit. (Ibid.)k 

(d) The right of each beneficiary is only to receive compensation m proportion 

to the loss occasioned to him by the death of his deceased relative. 

(Ibid.) * % B i 

(e) From this it follows, and it was in effect so decided m P>/m v. The Great 

Not them Hy. Co. (4 B. S. 396) with reference to the provisions of Lord 
Campbell’s Act, that the right of tho beneficiaries to compensation is 
a right distinct m each. (Ibid.) C 


18 


• * 
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Act IX of 1890 (INDIAN RAILWAYS Ad) [S. 61 

1.—** Carriage of passengers "—(Continued), 

LIABILITY OF RAILWAY.'. . . . . PA S HE N GIS li S— (Continued) . 

• *B. — Negligence— (Concluded). 

VIJI. FATAL ACCIDENTS ACT (XII. of 1835)— COAlPKNTSVnON— (f Concluded). 

(f) In short, the beneficiaries entitled to compensation under Act XIII of 1855 
aio not persons entitled to compensation jouiIJh, but are parties en- 
titled to relief severally, in respect of th«» si mo cause ot action which 
js enfoiceablc at the suit of ah 01 any one of tliem suing for hmibclf 
and the rest, (Ibid.) «- D 

(7) Death caused by goods of an explosive nature. 

(a) Tim poison who sends, by Kiiilw.iv, goocL uf a dangerous and explosive 

nature without giving notice of Us ch^ractei to the servants of the 
• Kai'wnv Company, must compensate I r loss of life cans- d by the ex- 

plosion of the articles sent, though the sender could not have foreseen 
the t> plosion. « 1 A 00 (F B.). E 

* (b) Pcat'Oit, J , dissent nuf, Ik til, but that the u\ fen ant, who could not have 

foreseen the explosion, would he 11 * 1 ) 1 ", only if lie omitied t," take lca- 
sonnhle pic cam ions to preclude the n-k of explosion (Ibid ) F 

C.“ Contributory negligence. 

(1) Person bringing action for injury not to be guilty of contributory negligence 

(n) A pci son cringing aw action against a Railway Company fm inj'iu sustained 
mint i<4 be guilty of negligent" ccnLubutii'g to his own injury. 
U idle i/ v. ]j. and X IT. Jty. i'o , L 11 1 App C.e 7 r >l G 

(b) F.ven if lie lias been guilty of negligence, his t egiigcnce wnl not excuse the 

Railway Company, if the compan,, could, m the lcsuh, hv the excor- 
c iso of oidm.it) caic and diligence, have avoided the ni|in\ (77ud.)H 

(c) Tins m c is applicable equally if the plaintifi own g to his youth has not 

■ ap.tuby oinm.b foi excicismg due care and caution Abbot v. Alar fie t 
li if. and C 7-11 I 

( k 2) Contributory negligence arises when. 

(n) Where i deaf person docs not hear a warning of an nppi caching train given 
1»\ a lailway servant, he can be said to be guilt) of contributory 
negligence, Shceton \ L. and N \V. Hi/ Co , L.K 2C.P.G31. J 

(t>) 'I ne Mine is tlio case, if the wumng proceeds from a poison other than a 

railway sonant* Stubley v. L and A IT Ri/ Co , T*.H 1 Ex. 13 K 

D.— Unpunctuality of trains— Liability of railway administration. 

( 1 ) Issuing of ticket. 

Mere is not i warrant, that the tram shall airive at the nine specified. Hurst 

a W Uij Co , 34 L.J C P. 204. L 

t (2) Publication of time-tables- 1 Effect 

bince tHie publication of time-tables impliostli.it a tiain shall run as adver- 
ti ed, a Railway Company will be liable (if knowing that a connecting 
has been taken off, it has advertised a through t am) to pay damages to 
a passengei who has started on his journey assuming that a connecting 
tram is Limning, Denton v. G.N. By Co., 25 L.J.Q B. 129, Iff 
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Ss. 61& 62] Act IX of 1890 (induin' railways act). 

Carriage of passengers 9 9 —{Concluded). 

LIABILITY OF RAILWAY. .. . PASSENGERS — (Concluded.) 

D. — Unpunctuality of trains— Liability of railway , administratioi». 

(3) Unpunctuality of trains— Damages. 9 

I. ENGLISH LAW. 

( a ) Damages recove kaisli . 

• 

(l) Hotel bills can bo lecoveieu fiom the U.ulw.n Compan\ hj a passenger 
® \s ho has been delayed on account of the unpunctual it\ of the trains 

Hamlin v. G.N. liy Co. 26 L J. Ex 20. N 

(n) So, also, damages for th*» inconveniences of having vO walk home Hobbs 
v. L ti S W Uy. Co lj.it. 10 Q 11. 111. 0 

(b) Damages not recihkraiile * 

(i) A passenger delayed on his journev on account of the impnnetualit) of the 
trains, cannot i cover his doctor’s hill if lie catches cold in eorsq^ 
quench nf his having to w alk home Hobbs \ L <t ti II Llij Co L.K. 
10 <1 11 111 P 

(ji) Nor will he have the right to ieco\ or damages foi loss of custom, because 
he lost appointment. Hamlin \ . (» N By Co , 2L L J Ex 20 Q 

II. INDIAN LAW, 


UNl'CNOTUALm Ol- TRAINS- AMOl’NT OF DAM \(,l. n 111- 1 O v EUAULI- . 

See S. 7S, mfia 

62 The (Tjvornor-Genoral m Council u«a.\ icqmrc any rail- 
Communication way administration to provide and maintain in 
betweeu pa^engers proper order, in an\ tiani worked by it winch 

and railway ser\ ants J L . * 7 

m charge o*i tiamsi carries passengers, Mich eflicient means of com- 
munication between the passengers and the rail- 
way servants m charge of the tram as tlie (Toveinor-General in 
Council lias approved. 

Old Acts 


Act IV of 1879 I 
Act \\ III of 1854 ) 


No corresponding piousion 


(Notes). 


Analogous provision 

Cj. S. 22, the Regulation of Hailwayr* Act, ISOS (31 and 32 Vic., 0 139) R 

• /.- “Communication — trains 

• 

Duty to provide communication. • m 

Seville — A railway administration is under no obligation, statutory or other- 
wise, to provide any communication as stated hero, unless so required 
to do by the Governor -General. Cornier v. Ballnjn asod, Printed Judg- 
ments, Bom. (1S95), p. 92. B 
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Aot IX of 1890 (INDIAN bailways act). [Ss. 63 ft 64 

( 

63 . Every railway administration shall fix, subject to the ap- 
proval of the Governor-General in Council, the 

Maximum num- . _ _ ... , 

ber of passengers tor maximum number oi passengers which may be 

each compartment. carr j e( j j n each compartment 1 of every descrip- 
tion of carriage, and shall exhibit the number so fixed in a conspicu- 
ous manner inside or outside each compartment in English, or in 
one or more of the vernacular languages m common use in the ter- 
ritory traversed by the railway, or both in English and in one or 
more of such vernacular languages, as the Governor-General m 
Council, after consultation with the railway administration, may 
determine. 

‘ 4 Old Acts 

Act XVHI of 1854. ) ^corresponding provmon. 

(Notes) 


Analogous provision. 

Cf. the English Bye-law, 14. T 

/— “ Compartment 

Compartment. 

(«) There is no definition in the Act of the word . 24 B 293=1 Bom. 

L.R. GS8. U 

(6) It is possible that it mi) be used in different senses in the various sections 
of the Act. (Ibid.) Y 

64. (1) On and after the first clay of January 1891, every rail- 

way administration shall, in every train carrying 
Reservation o f * - , - £ ' , h 

compartments f o r passengers, reserve for the exclusive use of females 

females. one compartment 1 at least of the lowest class of 

carriage forming part of the tram 

(2) One such compartment so reserved shall, if the train is to 
run for a distance exceeding fifty miles, be provided with a closet. 


Old Aot. 

This section is new. 

(Notes). 

General. 

EPbope of seotion. # 

This section requires every railway administration to reserve iu every passen- 
ger-train at least one compartment of the lowest class for the exclusive 
use of feamles. (See Statement of Objects and Reasons , dated 22nd 
' Oct, 1*88.) W 
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/ “ Compartment.” 

Compartment, meaning of. 1 

A “ compartment ” means a division of the railway carnage separated from the 
other division by partition right up to thfi roof of the carriage , each 
such division being completely screened off from its adjoining division, 
24 B. 293 = 1 Bom. L.R. 688. • X 


N.B. — Sco also the same esse noted under S. 63, supra. 

68. Every railway administration shall cause to be posted in a 

,, , , conspicuous and accessible place at everv station 

Exhibition of time- .. -n i , . 

tables and tables of on its railway m English, and in a vernacular 

fares at stations language in common use in the territory where 

the station is situate, a copy of the time-tables 1 for the time being 

in force on the railway, and lists of the fares clmigoable for trayel- 

lmg from the station where the lists *are posted to eve rv place 

for which card-tickets are ordinarily issued to passengers at that 

station. 


Old Acts 

Act IV of 1879 .. S. 9. 

Act XYIT1 ( f 1854 S.43 


(Notes) 

Analogous provision. 

Cf t S 15 of the Regulation of Railways Act, 1808 (31 and 32 Vic., C. ll'>). Y 

/. — “ Time-tables . 99 
Publication of time tables— Effect. 

On the publication of time-tables, a compam promises that a tram shall run 
as advertised. Denton v. (7. N 1 ///. Co , 25 -L J <5,11 I)., 129. Z 


66. (1) E\oiy person desirous of travelling on % railway shall, 
upon payment of Ins fare 1 be supplied with a 
onpavinontof' fcue^ ticket 2 specifying the class of caiTinpo for which, 
and the place from, and the place co, which, the 
fare has been paid, and the amount of the fare 


(2) The matters required lry sub-section (1) to be specified 
on a ticket shall be set forth— 


(a) if the class of carnage to be specified thereon is the low- 
est class, then in a vernacular language in common use 
m the territory traversed by the railway, and 

(b) if the class of carriage to be sq specified is any other than 

the lowest class, then in English. » 3 

Old Acts. 

Act IV of 1679 S. 17. 

Act XVIII of 1854 ... S. 1. 
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Act IX of 1890 (INDIAN RAILWAYS ACT). [S. 66 

(Notes,). « 

1.-* Fare.” 

(1) Right of traveller to be conveyed by carrier of passengers. 

“ t The common la weight of a traveller to be convened b\ the earner of passenger 
on iCrKlmef-s to pa\ the* ii'-mil Lire, is subject to the condition that he 
• o fTt* is himself as a passage) .it a xasonable tunc and place.” 1 Dorn, 
52 (58). A 

(2) “ Fare ” meaning of. 

(o) Wharton's Law Lexicon dr lines “fare” as “ th^ iiu/iiov jaid for a passage 
either by land or by water ” B 

(b) In Stroud’s Judic lal Dictionary , “ His fare ” in 8Vic., C 20, S 10B, is 

defined as tlie f»M» bv the tram, and loi the class of carriage m which 
the passenger travel.” C 

(c) Webstei’s Dictionary defines faie as (I) ‘the price of a passage or going ” , 

• (2) “the sum paid nr due toi con\o> nice uf a poison b) land or water ”D 

(d) Fair in i aus the amount fixed foi lal mg n passenger fieiu one station to 

another A « .UR 548. E 

T3) Railway fare -Bye law 

A bvc-law of a Railway Cmnpanv provided th.i* “even poison attempting to 
defraud th i Ihnlwae Colin .mv In, jp am maimer, cndeavouimg to 
evade pajnii nt,*’ of lus full faie, is liable to fine of Rs. 100. A 
mssengei hand d ( vet bis luggage to n fellow passeuget and the 
Compam piMiedcd agamst hurl under tin-, bj-law for evading pav- 
ment for Ins In" ago 4 M Ft 518 F 

2.--“ Ticket ” 

(1) Right of passengers to have ticket issued during journey 

(u) A Railway servant is not bound to issue a teket to a. poison shining 

on lus journey without taking ticket at a station between that at 
which he stail.od and the station of destination He can be removed 
from the tram as a trespass . 1 ft 51 (58), G 

(b) 41 It would be most inconvenient and umea'-on.iblo, lcgaidid from a pub- 

lic point of mow, were flu* (Joint t < hold that a passenger by a tiain 
htis a right to lequne the dation-i.. ist< i , on the artival of tlie train at 
an intermediate station, to 1 ' .ve the p’attonn, wlicn* lie has special 
dutic s connected wdh the tiam and passengers, and return to Ins 
of lice foi the pm pose of procuring him a ticket. (Ibid ) H 

(c) It is the general practice of an intci mediate station-mastei to close the 

OiVe foi I he distribution of tickets on the aimal of the train.” 
(Ibul ) I 

(d) “ This practice bus been adopted to enable i he officials, and more especially 

the station masters, to attend to the parlh ular matters which anso 
during the stoppage of the tram in iho station.” (Ibid.) J 

(v) There is no ground upon wh ch a passengei b\ a tiain can claim to have 

the distribution of tickets resumed on his behalf, which had been 
already closed for the public outside the stat on (Ibid.) K 

42) Duty of passengers and their liability. 

(a) Under Ss. 17 and 31, Act IV of 1879 (Cf- Ss. GG, 69, 113, present Actl no 
. passenger is to tra' cl without a proper ticket (an ordinary one for the 
particular journey or a season ticket) furnished by the Company. 12 
C. 192. L 
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* 2.-“ Ticket”— (Concluded). • 

(6) Every p.isbonger is to show t>r deliver up bis ticket when culled upon. 

(Ibid.) M 

(cj Arn p.u^ciifcr, who hills m « ilIicl’ of thes’b points, is liable whcthoi a 
season-Licket-holdet (.r not to pa} the ok1iii.il v hneloi lus journey, 
ol, if lie cannot show \vhci“ he got into the tiain, th* ordma^ faro 
fiom the starting point of the tiain. (Ibid ) N 

0) Action by passenger against Railway Company, for personal injuries resulting 
from negligence of servant of Company. 

, («) Where a p.»ss< ligci bungs an ac ion against a Kail .\a\ (3 'liipam for peisonal 
iiiju 1 ios ( au-ed b} the negligence ol the uulwa) sw\.uit, sm h aeuon 
is brand'd on loit and not on conti.xct, th -u.h th - j assengci has • 
taken a tiekei I'aijloi v M W S. d' h Rif Co , (J>U r )) i \ ) JJ | j|. 0 

(/;) This is tic cas i c\en thou r h the negligence consists m iho doing, or 
the omitting to dj tlio -ft. Kelly v. ]!•/. Co., ( 1 .-,**>/>) 1 Q JJ. 

911. p 

(1) Liability of carrying-company —Passenger not taking tickets. _ 

(</) T1 lough p "s ngcis ma\ not ha\e taken their u 1 Os from tin- taming 
" ct vipam , yet such a(oni]Mii) oacs a dutv t.o pjihsongoo on it to 

uaii} them sanl\ /- 'on //,<•> v. Met. Ihshut Jiy OVj , L.K, ft C 1M>. 

^ 0 

(/) “ I think I hat I In- nuo pi.ncipk m s’loh a e.isc .is the present, is that the 
tompai \ # «%o ha ,tb conr eins l s own line, m whnh tenn F include a 
line mi t a huh running poweis are ex iciserl, .mrt its own acts and 
mnissii i>s, is m dr i the same obligations in i< leu ce tu the secanty 
ol In pi"(iigoi, ns it would jiavv h en .tin lnul dnectl) cuuti acted 
with him ” (Jbul ) R 

if) T 1 ougli a pvis li h o no* paid lus Jaie, it he 1 m.* not attem ltd to (Jufmid 
tlic‘ 1 kijnj n \ h\ such non pa\ men t, and is in tlie tram vuth ils 
anlhoiitN, ilie Company will hold i LsuJi u spmiMbh lor cairymg him 
safcK. A in, tin v (l IK Rif On, L li 11 9ii. S 


T’ro\ isi oi» frr ^ .oo 
m whuh tickets 
1 i.l\c been issued lot 
tiaiiis n t h a v j i» g 
mom (Nailable tur 
add.tiomil passen- 
geis 


G 7 U) shall bo deemed to be accept- 

ed, and tickets lo bo issued, subject to tlic con- 
dition oi tlieie being room available m the tram 
for which the tickets are issued 1 


(2) A pei son to whom a ticket has been issued, and for whom 


there is not room available in the tram for which the ticket was 


issued, shall, on returning the ticket within three honis alter the 
departure of tlie ham, be entitled to have Ins fare at mice refunded. 

(3) A person lor whom there is not room available in the class 
of carriage for winch he has purchased a ticket, and who is 
obliged to travel in a carriage of a lower class, shall be entitled, on 
delivering up his ticket, to a refund of tlie difference between the 
fare paid by hnn and the tare payable for the class of carriage m 
which he travelled. 
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[Ss. 67 & 68 


' Old Acts. 

Act IV of 1879... Cf. S. 18 which, sub-socfcions (1) and (2) of the present Act. 

Act XVIII of 1854. ...C/. S. 2 with sub-sections (1) and (2) of the present Act. 

(J Sub-seciion (3) is new. 

(Notes). 

(1) Omission 6/ 'provision re preferential right of ticket-holders found in S. 18, Act 
IY of 1879, reason for. 

The provisions of section 18 of ihe Indian Railway Act 1879 respecting the 
preferential lights of ticket-holders, have been omitted as being un- 
necessary and in practice unworkable. See Statements of Objects and 
lleasonsy dated the 22nd Oct 1888. T 

(2) Omission of proviso re the carriage of troops, found in S 18, Act IY of 1879, 
reason for. 

The carriage of troops on a railway administered by companies, is regulated by 
the contract between the Government and the companies. (Ibid.) U 

/ —“Farqs shall be deemed ». . . issued 

Reserved accommodation— Waiver of benefit by Railway Company 

(a) Under S C7 of the Act, •* faros shall be deemed to be accepted and tickets 
to be issued subject to the condition of there being room available in 
the train for which the tickets are lssiif-d.” 30 M. 417 (418). Y, W 
* (6) This is a provision introduced for ihc protection of the railway, and on the 
pnneiple Quilibet yotest rami tiare pmyiose mhoducto, it is open 
to it to waive the be? efifc of this section (Ibid.) X 

(t) But the ranway administration cannot be consideied to have waived tlio 
piotoetion, merely because it allowed the plamiifis to take advantage of 
the rule which entitles five ‘econd-claos passengers, in travelling 
togeth 1 r, to a reserved compartment, when piarUcablc. (Ibid.) Y 

[d) The rosoived compartment must be deemed to b ivo been applied for and 

granted on tlio usual turns that “ reserved carnage-* m mail trams can 
on y b<r provide'! when the load of the tram peiimts ” (Ibid ) Z 

(e) So, wheifcthe Raihva> Company did not provide ihe plain' iff« with areserv- 

ed carnage m a mail train, on the ground iha’j the load of the tram did 
no- puimfc, it was held that the Company was riot liable m da- 
rn \ges. (Ibid ) X 

(/) In such a cas'', the plaintiffs vv ll onlv he entitled to the statutory relief 
given by this section. (Ibid.) B 


68 No person shall, without the permission of a railway 
servant, enter any carnage on a railway for the 
purpose of travelling therein as a passenger, un- 
less he has with him a proper pass or ticket 1 . 

Old Acts. 

Act IV of 1879 < . S. 19. 

„ Xyil of 1854 .. S. 1. 


Prohibition 
again fc-t travelling 
without pass or 
ticket. 


(Notes). 


Analogous provision. 

Of. the English By e-Iaw No. 1 


C 
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t 

“ No person — ticket . " 

* 

(1) “ A proper pass or ticket.” 

By the word* “ ” in S. 68, must be understood “ a pass or ticket by 

which the person would be authorised to enter the carriage for the 
purpose of travelling therein as a passenger.” 9 C P.I^R. l(2)(Cr.).D 

(2) Railway ticket not used on day of issue. 

(a) One of the rules made by a Railway Company uuder S. 47 of the Act, is 

that tickets are only available on the day of issue. *1 Weir 870. E 

(b) Therefore, a ticket not so availed of, is not a proper ticket within the 

* meaning of S. 68 of the Act. (Ibid.) F 


(3) Permission to entSi* railway carriage without ticket— Effect 

If a person ip permitted by a railway official to enter into a carnage without 
having taken a ticket, such permission, if it amounts at all to l$ave 
and license to the passenger to travel in the tram without a ticket, 
can only operate as such until the train *tops at the next station. 
1 Born 62 (57>r' # 0 

69. E very passenger by railway shall, on the requisition of any 

" , , , railway servant appointed hy the railway admims- 

Exhibition and * . “ 

surrender of passes tration m this behalf, present his pass or ticket to 

and tickets i the railway servant for examination, and, at or 

near the end of the journey for which the pass or ticket w T as issued, 

or m the case of a season pass or ticket, at the expiration of the 

period for which it is current, deliver up the pass or ticket to the 

railway servant. 


Old Aots 

Act TV of 1879 . . S. 17. 

Act XVIII of 1854 .. 8.1. 


(Notes) 

Analogous provision. 

Cf. the English Bye-law No 1. H 

/. — ** Exhibition and surrender of passes and tickets ." 


(1) Ss. 17, 31, Act IV of 1879 (Cf, Ss. 69 and 113, present Act)— Duty of passengers 
and their liability. 

(a) Under Ss. 17 and 31, Act IV of 1879, the railway administration is to fur- 

nish every passenger with a proper ticket. 12 C. 192 (196). 1 

(b) No passenger is to travel without a proper ticket (an ordinary one for the 

particular journey or a season ticket) furnished by tho company 
(Ibid). J 

• (c) Every passenger is to show or doliver up, his ticket when called upon. 

(Ibid.) . K * 

(d) And any passenger, who fails in either of those points, is liable (whether a 
season ticket-holder or not to pay the ordinary faro for his journey, 
or if he cannot show where he pot into the tram, the ordinary fare 
from the starting point of the train. (Ibid.) £ 
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Act IX of 1890 (INDIAN RAILWAYS ACT). [Ss. 69 to 71 


1.— “Exhibition and surrender of parses and tickets "—(Concluded). 

(2) Tickets, production of. r 

( a ) English law.- ^ 

According to the English Law, ’ season tickets as well as ordinary tickets must 
be produced, if retired. Woodard v. Eastern Counties Ry. Co., 4 
* L.T. 336. J M 

(b) Indian La*w. 

( 1 ) Every passenger, whether a season ticket-holder or not, may b9 called upon 
to show his ticket. 12 0.142(196). N 

(n) Apd, if he is so called upon and has not got his ticket with him to show, 
he may bo required to pay the ordinary fare. (Ibid.) ' 0 

(3) Tickets to master for himself and his servants. 

Where a Railway Company has issued tickets to a master for himself and his ser- 
vants, it has no right to refuse to carry the servants because they have 
( not got the tickets with them. Jennings v. 0. W. Ry . Co , L. R. 1 

Q B. 7. P 

(4) Slanderous demand of ticket by Railway guard. 

The mere fact that the guard of a tram, in the execution of his duty, expressed 
to a passenger m the presence of others a suspicion, not altogether un- 
founded, that such passenger was travelling with a wiODg ticket, can- 
not render the Railway Company liable in damages to him for slander. 
13 M. 34(39). Q 

70. A return ticket or season ticket shall not be transferable, 
Return and sea- and may be used only by the person for whose 
son tickets i. journey to and from the place specified thereon 

it was issued. 

Old Act. 

This section is new. 

(Notes) 

Analogous provision. 

Of. the English ‘Bye-law No. 5. R 

l.— “Return and seasons tickets . 99 

(1) Applicability of Sb. 70 and;il4- - Sale or transfer of single ticket 

(a) Ss. 70 and 114 of the Act apply only to return or season tickets. 1 Weir 872. S 

(b) The sale or transfer of single ticket is neither prohibited nor rendered penal 

by the Act. Where the accused bought a large number of tickets 
fiom the Railway Company during a festival and sold one of them at 
a rate higher than those for which he had bought them, held , that the 
accused was not guilty of cheating under S 417, Venal Code, inasmuch 
ss the person who bought the ticket admitted that he was aware of the 
higher rate and was not misled. (Ibid.) S-l 

(2) Return-ticket-holder. 

A has the i ight only to travel to, and from the station specified on the ticket. 

G.W. Ry. Co\. Pocock , 41 L.T. 415. T 

71. (1) A railway administration may refuse to carry, except 


in accordance with the conditions prescribed 
under section 47, sub-section (1), clause (d), a 


Power to refuse to 
carry persons suffer- 
ing from infectious . . - . , 

or contagious dis- person suffering from any infectious or contagious 

disorder. 
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(2) A person suffering frorp. such a disorder shall not enter or 

travel upon a railway without the Special permission of the station- 
master or other railway servant in charge gf the place where he 
enters upon the railway. * 

(3) A railway servant giving such permission as i9 mentioned 
in sub-section (2) must arrange for the separation of the person 
suffering from the disorder from other persons being, or travelling 

upon the railway. 

• Old Acts. 

Aot IV of 1879 ... S. 20. 

Act XVIII of 1854 ... No corresponding provision . 

(Notes). 

Analogous provision. 

Cf. the English Bye-law No. 16. 

CHAPTER YII i. 

Responsibility of Railway Administrations as Carriers 2 .* 

(Notes). 

1.— “Chapter VII.” 

Material modification deemed not necessary. 

(а) “ Chapter VII follows the rule embodied in S. 10 of tho Indian Railways 

Act, 1879.’* (See Statement of Objects and Reasons ) U 

(б) ‘ There have been very few complaints against the practical operation of this 

rule, which is based upon a judgment of tho Bombay High Court report- 
ed at I.L.R. 3 B. 109 , and though the soundness of that judgment 
has been questioned, the Government of India, as at present advised, 
is of opinion that experience does not justify any material modification 
of existing legislation.” (Ibid). Y 

2. — “Responsibility of Railway Administrations as Carriers.” 

I.— GENERAL. 

(1) Responsibility of carriers by railway. 

(a) The Railway Act of 1 890 reduces the to that of bailees under the Act of 

1872. 18 C. 620 (628) (P.C.). W 

(b) But then it declares that nothing in the common law of England, or in the 

Camel’s Act, 1865, shall affect tho responsibility of carriers by railway. 
(Ibid.) X 

(c) The reason for dealing with railways in this exceptional manner may per- 

haps bo found in the circumstance that railways in India are to & 
great extent in the hands of the Government, and it will be remem- 
bered that the Government is excepted from the definition of a com- 
mon carrier in the Act of 1865. (Ibid.) 9 Y 

(2) Who is a common carrier. 

, (a) To make one a common carrior, the employment of such carrier must be 

habitual. See Story on Bailments, 49$, 500. Z • 

(6) It must be a public business, so that the carrier would be liable for a refu- 
sal to carry. (Ibid.) A 

(o) One undertaking jobs for special bargains, and not professing to carry ge- 
nerally, is not a common carrier. (Ibid.) B 
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2. — “ Responsibility of Railway Administrations as carriers ”— ( Continued ). 
I. — GENERAL— (Continued). 

(3) Common carriers, duties and responsibilities of— English law. 

(а) carrier of goods‘was bound by the English law to receive all goods brought 

to him for carriage, provided ho had conveniences to carry them, and 
«the employer was ready to pay any reasonable award for the convey- 
ance. See Pickford v. The Grand Junction By. Co., 8 M. and W. 373; 
Johnson v. The Midland By. Co., 4 Ex. 367 cited m 10 C. 166 (182). C 

(б) And a«tendor of the hire is not needed. Pickjord v. Grand J. By . Co., 8 

M. and W. 572. D 

(c) A common earner may not raise the rates to different persons, Johnson v 

Midland By Co., 4 Exch. 367, E 

(d) But the carrier may object that the goods aiu nut such as he carries, or that 

he has no room. (Ibid,) F 

(e) The direction of the owner must be obayod. See Story on Bailments, 690. 
(/) When required, there must be ro-dclivery to the consignor. (Ibid,) G 

. (g) The carrier ±s bound to use exact diligence, safely and securely to carry the 

goods to their place of destination, and there deliver them in a 
reasonable time and in a reasonable manner. (Ibid.) H 

(4) Carrier not entitled to know contents 

A carrier cannot refuse to carry a parcel on the ground that he is not informed 
of its contents. Grouch v. Land N.W. By Co., 14 C.B. 255. I 


(5) Delivery to railway 

(o)— must be made according to the known course of its business. See Sim , 
v. G.N. By. Co., 14 C.B. 647. J 

(*•) Delivery must bo made with the knowledge of the Railway Company, its 
agents or servants. Lovett v. Hobbs, 2 Show 127, K 

(c) Delivery should bo made at a reasonable time. Gai ton v. B. if K. By. Co . , 
1 B. and S. 112. L 

(6) Extraordinary precaution. 

need not bo taken by a Railway Company against the act of God, there 

being no special contract. Ipidden v. G. N. By. Co , 28 L.J. Ex. 51. M 

(7) Proper address to be given. 

Goods, etc., must bo properly addressed. See Cal. Iiy. (Jo v. Hunter , 20 Sess. 
Cjfi (2nd Senes) 1097, cited m Macnamaui on Carriers, p. 136. N 

(8) Obligation to carry. 

Tho is limited to such goods, and to and from such places as the Railway 

Company may have publicly piofossed to do, and has convenience for that 
purpose. Johnson\. Mid. By. Co., 4 Ex. 67. 0 

(0) Duty of Railway Company «.s to method of carriage. 

(a) It is the duty of a Railway Campany, on receiving goods at their station, to 
ascertain, m cases wnore several modes of carriage are opon, by which of 

• those modes the consignor wishes the goods to be conveyed. 94 P.R. 1883. P 

(0) A servant of the company employed to receive and forward goods has been 
held to have authority to contract to forward goods by a particular train, 
notwithstanding the instructions he may have received from the Company* 
Anderson v. Chester and Holyhead By Co., 4 I.C. 435. Q> 
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2. — “ Responsibility of Railway Administrations as carriers (Continued), 

I. — GBNERa£ — (Concluded ) . 

>(10) Route to be taken by the carrier. , 

(а) The carrier undertakes to carry by the route ordinarily adopted in the usual 

course of business, though that route may not b$ the shortest. 
Hales v. L . and N.W. Ity. Co ., 4 B. and S. 66. Q1 

(б) It is not necessary that a carrier should arrauge to carry the goods by the 

shortest route. Myen v, L. and S. W. Ry. Co , L R. 5 C.P. 1. R 

(11) Railway Company undertaking to carry goods by a named route. 

On a , such Company will be held responsible for any loss to which the 

consignor is put by their being carried by a different, route. Mallet v. 
G. E. Ry. Co (1899) 1 Q.B. 309. S 

(12) Customer of Company to know ordinary routes. 

Every customer of a Company should be taken to know the ordinary routes and 
train arrangements according to which the Company professes to 
carry. 6 M L.T. 292 ; Jobm v. London and N. XV. Ry , 2 Trust Rep. 
22 (35), F , T 

(13) Obligation of warehousemen. 

The obligation of the Company as warehousemen is to take proper care that 
the goods are safely kept from loss or injury. Coygs v. Bernard , 1 Sm. 
L C, 188. U 

(14) Warranty of safety of warehouse. 

(«<) There is no warranty on the part of the warehousemen, that the placo 
where the goods are kept are absolutely safe. Scarle v, Lavcrick , L. 
R. 9 Q. B. 122. Y 

(6) The obligation is only to provide a place reasonably safe. (Ibid.) Y1 
(c) Tf, therefore, a building has been erected by a competent contractor, and 
the warehouseman has no notice of any defect, he is not liablo for injury 
to goods warehoused there, arising fiom thq contractor’s negligence. 
Searle v. Lavemch, L.R.9 Q.B. 122. W 

(15) Goods at owners sole risk. 

A notice to the consignee that goods have reached their destination and are 
held by the company not at carriers but at the owner’s sole risk, sub- 
ject to the mual waiehouso charge, will not absolve the Company 
from the liability to take ordinary and reasonable care. Mitchell 
v. Lancashire and Yorkshire Ry. Co., L.R. 10 Q.B. 256. X 

II,— COMMON CARRIERS— LIABILITY AND NON-LIABILITY. 

(1) Liability of common carriers. 

(а) The in India is discussod historically. See 6 P. R. 1897. XI 

(б) A common carrier is liable for losses by the wrongful acts of strangers, 

as well as ihose of his own servants, or arising from his own negli- 
gence. (See Story on Bailmonts, 507.) Y 

(c) (l) The only exceptions are losses by the a&t of God, that is, from natural^ 
accident which would not happen by the intervention of man. (See 
Story on Bailments, 511). Z 

(ii) The Act of God which would excuse the carrier must bo immediate and 
not remote. Smith v. Shepperd , referred to in Abbot on Shipping, 
11th Ed., pp. 338—339. m . A. 
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2 . — “ Responsibility of Railway Administrations as saltiers” (Continued). 
n.— COMMON CARRIERS— LIABILITY AND N ON-LIABILITY (Continued) . 

€ (ni) And by ptiblic enemies that ip, those with whom the nation is at war 
and not mere jobbers, (Ibid.) ^ 

(d) Blit a carrier may limit his liability by means of special contracts or con- 

ditions, See Wyld v. Pickford , 8 M. and W. 443. C- 

(e) If those are shown to have been brought to the knowledge of the consignor, 

"and he does not dissenr, he is by English law a sumed to assent to 
them. (Ibid.) ( D 

(/) And this may be by a notice on ticket delivered to the consignor, or by ex- 
ceptions contained m a bill of lading. (Ibid.) E 

(g) But inland carriers in India cannot limit their ordinary liability as to arti- 
cles not enumerated in the Act by mere public notice. (See Act III 
* of 1865, S. 6). F 

(2) Liability of Railway attaches, when. 

* The liability of Railway Company only attaches from the time when the Railway 

Company accepts the goods for carriage.' See Dale v. Hall , 1 Wills. 
281. 0 

(3) Liability begins, when. 

(a) The liability begins on delivery to, Rnd acceptance by the carrier ; the deli- 

very may bo constructive as well as actual. See Story on Bailments, 
574. H 

(b) Where the owner or his agent accompanies the goods and has exclusive 

custody of them, the carrier is not liable. East India Co. v. Pullai , 1 
Stra. 99. I 


(4) Liability ends, when. 

(а) The liability ends when the goods have arrived at their place of destination 

and are deposited there, and no further duty remains on the carrier. 
See Shepheia v. B. & E. By, Co ., L R. 39 Ex. 189. J 

(б) The carrier will not be liable to the consignor, if, by the order of the con- 

signee, the delivory is at a place different from that agreed upon with 
the consignor. Bartlett v. L. d N.W By. Co , 8 Jur. N. S. 58. K 

(c) The earner’s liability as carrier ceases when the contract for carriage has 
been performed. See Brown on Railway Companies, p. 299. L 

If the goods are to be delivered at the consignee’s address, and they are 
refused at that address, the liability as carrier ceases. Hengh v. L. & 
N. W. By. Co L.R. 5 Ex, 51. M 

(5) Notice of refusal. 

In such a case there is no general rule requiring the carrier to give notice of re- 
fusal to the Consignor ; the carrier is only bound to do what is reason- 
able under the circumstances, Hudson v. Baxendale r 27 L. J. Ex. 93. N 

, (6) Liability under a contract to carry. 

(a) wfiere a Company receives goods to be earned to a station beyond its own 
line, the contract is with that Company only, and that Company only 
can be sued by the owner of the goods if they are destroyed on the line 
of a second Company. Muschamp v. Lancaster and Preston By. Co. t 
. A 8 M. and W. 421. 0 
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2.— “Responsibility ot Railway Administrations as carriers”— (Continued)* 

II — COMMON CARRIERS— LIABILITY AND NON-LIABILITY— (Concluded). 

(6) In such cases, a servant of another Company over which the goods are sent 
is to be considered the servant of the contracting Comjiany for the 
purpose of taking instructions for the countermand of the delivery of 
parcels. The contracting Company is therefore liabll if a servant of 
a second Company disobeys an order given to him by the owner of the 
goods, Scothron v. S , Staff By. Co., 8 A. X. 121. P 

(7) Defect inherent— Liability of Railway Company. 

B (a) For any loss occurring through ihe inherent vice or defect of goods, a carrier 
will not be taken to task. Hudson v Baiendale, 2 H. and N. 575. Q 

(6) Lo-s from the inherent vice of the thing carried would include doteriora- * 
tion of perishable articles, and also evaporation and leakage of 

liquids. (Tlnd ) R 

(8) 44 Fragile goods/' 

(а) “ Some goods require much moie tender handling than others, and the line 

of conduct which the carrier should propose to himse f is that which 
a prudent owner would adopt if he were in the carrier’s place, and had 

" - to deal with the goods or animals under the circumstances and subject 

to tho conditions in which the carnor is placed, and under which he 
is called on to act ” Gill v. M. S. and L. By Co , L. R, 8 Q.B. 186 
(196). S 

(б) If the consignor wants that some special care should be taken in carrying 

the animals or goods consigned, the Railway Company should be in 
formed of the same. Baldwin v. L. C. and S. By. Cos., L. R. 9 
Q.B.D. 582 (584 ) T 

(9) Goods left on Company's premises without receipt— Liability for loss. 

In the case of certain goods left on the premises of a Railway Company without 
a receipt being obtained therefor, held, that the Company was not liable 
for tho loss of goods in that condition, because no receipt was obtained 
by the consignor as p r the rules of the Company. 23 A. 367=21 
A. W. N. 107 U 

(10) Wagon defective— Liability of carriers. 

(a) English Law. 

According to the , carriers being regarded as insurors of animals carried as well 

as of goods, they are liable for all loss or damages except when caused 
by the Act of God or the King’s enemies, alt.hough occasioned without 
any actual ueligence on the part of the carriors. Forward v. Pittard . 

1 R. R. 142. Y 

(b) Indian Law. 

Semble : — A Railway Company will not be hold liable, if it has taken such care 
as a man of ordinary prudonce wosld take to see that the truck is 
sufficient for the purpose intended. W 

(11) Non-liability as carriers. 

Where goods have been lost after they had been marked by the railway authori- 
ties, but before they had been weighed or loaded, there was no com- 
plete contract for the carriage of the goods, but mere negotiation for 
the same, and the company was not therefore liable as earners under 
8. 72 of the Act. 1 8. L. R. 77. X 
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2 . — 1 ‘ Responsibility ot Railway Administrations as carriers (Continued). 

III.— DELIVERY OP GOODS. 

(1) Notice of arrival of goods. 

For provisions re , see Rule 5 of the Rules for the warehousing and retention 

§ of goods under S. 47, supra. ^ 

( 2 ) Goods to be ready for delivery. 

(a) It is the duty of a Railway Company, in regard to the goods which have 
r6ached their destination, to have the same ready for delivery at the 
usual place of delivery, until, the consignee, in the exercise of due 
diligence, can call for and receive them, 3 B. 96. Z 

t ( b ) It is the owner’s duty to call for and remove them within a reasonab e time 

(Ibid.) A 

(c) 8o, on proof of the arrival of the goods at the place of destination, the burden 
• lies on the railway company to show that it ha i the goods ready 

for delivery for a reasonable time after such arrival, notwithstanding 
the fact that proof had not been given of any application for delivery 
• by the plain till within a reasonable time. (Ibid ) B 

(3) Goods to be exaimned by consignee while taking delivery. 

(a) It is incumbent on a consignee to examine the goods delivered by a Railway 

Company at the proper place and at the proper umo, and ascertain 
whether they arc in good order or not. Stewai t v. N. B. Ry. Go., 5 
Seas. Cas. (4th Series). 426. C 

(b) If no objection is intimated by him the presumption will be that they wore 

delivered in good older. (Ibid.) D 

(4) Delivery of article. 

(a) Where an hi tide is delivered to a carrier, that artide and everything m 

or upon it is delivered to him. Walker v Jaclcson , 10 M. and 
W. 1GI. E 

(b) It is the duty of the carrier to enquire what the article contains. (Ibid.) F 

(5) Delivery of goods on the platform. 

As to railways, the rule seems to be that its duty is to deliver on the platform 
if the consignee is present, or, if not present, then to keep the goods 
safely for a reasonable time. 2 Hillard, 382, 557. G 

(6) Delivery within reasonable time. 

(n) Iu the absenoe of a special contract, the carrier is bound to dohver the goods 
within a reasonable time, Taylor v. G ,N. Rif , Co„ L.R. 1 O.P. 385.H 

(b) He is not liable for delay caused by circumstances beyond his control, such 

as an accident due to the negligence of another company having 
running powers over the line. (Ibid.) I 

(c) A contract to carry by a particular train which usually arrives at a certain 

hour, does not amount to a warranty that ilio tram will so arrive, 
though the Company is informed that the object of the sender requires 
that it should so arrive. Lord v. Midland Ily. Co., L. R. 2 C. P. 
t 839. * J 

(7) UnreasonableMelay. 

(a) The mere fact that the goods have not arrived as usual, because the com- 
pany had altered its timo- tables wiihout notice to the consignor, would 

be evidence of . Bollands v. Manchester , Sheffield and Lincolnshire 

% Rp. Co., 15 Ir, C. L. 560. K 
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2 , — " Responsibility of Railway Administrations as carriers. ” — (Cvitinued). 
Ill— DELIVERY OF, GOODS — (Continued) . 

(b) But the fact that a train arrives several hours after the proper time is 

prima facie evidence of unreasonable delay in carrying gpods, and re- 
quires explanation from the Company. Roberts v. Midland Ry . Co., 
25 W.R. 323. • L 

(c) It is a question of fact for the jury whether, upon the whole circumstances 

of the case, there has been unreasonable delay. See Browue on Rail- 
way Company, 299. * M 

* (d) If the ordinary course of conveyance is departed from owing to the negligence 
of * servant, this would be evidence of unreasonable delay. Wem v. 
Eastern Ry. Co , 1 L. T. N. S. 5. N * 

(8) Delay— Effect. 

(a) A railway Company will be liable if animals or goods are unduly delayed, 

through its negligence, to the damage of the owner or consignee. 
Robinson x. G.W. Ry. Co., 35 L.J»C.P. 123. 0 

(L) But this responsibility does not attach to the railway Company, if the delay 
is due to causes over which it has no conttol, e.q ., an obstruction on 
the line caused by the act of God. See Bndden v. G, N. Ry. Co., 28 
L.J. Ex. 51. P 

< >) Duty in case of absence, etc , of consignee. 

(«) If the consignee is dead, cannot be found or refuses to receive the goods, 
the duty of the carrier is to secure the goods for the owner, and gene- 
rally to do what is reasonable under the circumstances of the case. 
See Story ou Bailments pp. 542, 544. Q 

(b) There is no general rule of law requiring a carrier to give notice to the con- 

signor, but in borne case^ it may be reasonable, and therefore necessary 
that the carrier should do so. (Ibul ) R 

<10) Refusal of the consignee to take delivery of the goods*. 

(o) On the — , the carrier is not bound to inform the consignor of the same* 

Hudson v. Naxeudale , 2 II. and N. 575. S 

(b) Though m certain eases it may be reasonable to inform the consignor of the 

fact of such refusal. (Ibid.) T 

(c) Where a consignee refuses io lake deliveiy of the goods, the railway com- 

pany, prior to the despatch of the goods fc to the consignor, will have to 

wait for a reasonable time. G. W. Ry Co. v. Crouch , 3 H. and N. 

183. U 

<11) Consignee's refusal to pay carrier's charges— Detention of parcel. 

Suable — Where a parcel is detained because the consignee refuses to pay the 
carrier * * charges the parcel should be tcept for a reasonable time at the 
place of delivery. Crouch v. G. W.Ry.Co. 27 L.J. Ex. 345. Y 

*12) Time of delivery. * # 

(a) Carriers, after a refusal of the goods at the consignee’s address* 
are involuntary bailees, and are only bound to act with reasonable 
care and caution with respect to the goods, llengh v. L, and N . W» 
Ry. Co., L.R. 5 Exch. 51. W 


20 
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2 * — “ kesponsiblllty of Railway Administrations as carriers”— (Continued^ ) 
III. — DELIVERY OFc GOODS — (Continued). 

(6) Where there is no special contract as to the time of delivery, it must be 
« within a reisonttble time ; but if the carrier has ustd ordinary dili- 
gence to prevent delay, there is no liability on the carrier’s part for 
c delay from accidents or causes beyond the control of such carrier. 
Taylor v. O.N. By . Co L R.K. p 385. X 

(13) Amount of time allowed to the consignee to unload and remove his goods. 

Tlio — , and take delivery of the same depends on the circumstances of each 
case. Coxon v. N.E.By. Co. ,{No. 2), 4 Ry. and Ca. Tr. Cas. 2?4. Y 

(14) Place for delivery. 

(a) It is part of the duty of the carrier to provide n proper place for delivery. 
Booth v. N. E. By. Co L.R 2 Ex. 173. Z 

, (6) And the enmor is liable to a loss arising] from neglect to provide a proper 

place. (Ibid.) A 

(15) Station-master, agent of R£il way Company. 

(а) A sta ion master is the agent of the railway Company for the delivery of 

goods. Wright v. L. and N.W. By. Co., L.R. 10 Q B. 298 (301). R 

(б) So, a station-master who assents to some other mode of delivery than the 


usual one, will hind the railway company thereby. (Ibid.) C 

(16) Misdelivery. 

(а) A carrier is liable for — See Browne on Railway Company, p. 298. D 

(б) But acarr or is not liable if he acts m the usual coutse of business and in 

accordance with hi-, instructions. (Ibid ) E 

(17) Railway Company will be liable for misdelivery of goods- 

(a) A— . Stephenson v. Hart , 29 R.R. 602. p 


(6) The action of a station-master who, without making enquiry of the consign- 
or, delivers the goods to a wrong person, who had a name very 
similar to that of the real consignee, amounts to a wilful misconduct 
for which the railway company will be held liable. Howie v, G,W, 
By. Co., 37 LT. 18G. Q 

(18) Railway Company, when not liable for misdelivery of goods. 

(rt) Where a railway Company is forced to deliver the goods to a wrong person by 
reason of the directions of the consignor, it will not be held liable for 
misdelivery < f goods. Me Kean v. Me Ivor , 40 L. J. Ex. 30. H. 

(6) So also, when the railway Company delivers the goods through an insuffi- 
cient address and without any fault on its part. Cal. By, Co, v. 
Hunter, 20 Se&s. Cas. (2nd senes) 1097. I 

(c) So also, for a misdelivery through a forged order without negligence on the 
company’s pay.. Ilengh v. L. and N W. By. Co., L.R. 5 Ex. 51. J 

(19) When non-delivery is excused. 

(a) The carrier is excused where there has been loss by the act of God, by 
• *public enemies, or by reason of inherent defects, or where from the 

nature of the goods they are liable to pccu lar risks, and the carrier 
has taken all proper precautions against them, or where the right of 
stoppase m transit is duly exeroised. See Story on Bailments 
574-6. K 
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2. — “Responsibility of Railway Administrations as carriers * ( Continued ) . 

III.— DELIVERY of 1 GOODS — {Concluded). 

(b) Where the carrier by mistake advises the consignee that certain goods have 
arrived when they have not in fact arrived, the carrier if! not estopped 
from explaining the mistake, and cannot be made liablo for the non- 
delivery of the goods. Carrv. L. and N, W. Ry. Co., I?.R. 10 C P. 307. L 


(20) Action for non-delivery of goods. 

Action for non-delivery (owing to a carrier’s negligence) is "founded on contract 
and not on tort. Fleming v. M. S. and L. Ry, Co., L.R. 4 Q B.D. 81. M 


IV.— DAMAGES, 


r 


Damage for breach of contract to carry goods— Notice. 

(ft) The damages recoverable for breach of contract to cairy goods, must be 
such as may be reasonably supposed to have been in the contempla- 
tion of the parties at the time they made the contract as the prob- 
able result of the breach of it. Ho\ne v. Midland Ry. Co., L.R. 8 CJ.P. 
131 (137). # N 


(b) Notice, that if the goods do not arrive in tune they will be thrown upon 
owner’s hand-*, is not such a notice of a lucrative contiact by the 
owner as to enable him to recover his loss upou the contract. Horne 
v. Midland Ry Co., L.R. 8 C.l\ 731. D 

(e) Labelling goods as “ tiaveller’s goods-deliver immediately ’’ is not notice 
to the company of the purpose for which they arc wanted, so as to 
enable the consignor to recover damages for th*- detention of a travel- 
ler. Candy v. Midland Ity. Co ., 38 L.T.N.S. 226 P 


(2) When special damage can be recovered. 

Where the object for which the goods aro forwarded is expressly brought to 
the notice of the company, or can reasonably be inferred by it, it is 
liable for damages naturally resulting from failure of the object. 
Simpson v. L. and N. TV Ry. Go., 1 Q.B.'l). 274. Q 


(3) Special damage when not recoverable. 

(a) Where goods aro to be appliod to a particular object not known to the 

company, damages which have arisen from failuro of the object can- 
not be recovered. Hadley v. Buxendale , 9 Ex. 34L R 

(b) Where the Company undertakes to carry goods in waggons of a certain kind 

and the consignor does not deliver the goods to the company because 
the waggons are not provided, but sells them on the spot, ho cannot 
recover the difference between the price at the place where they were 
sold and the place to which they were to have been carried, there 
being nothing to show that the goods might not have been sent on 
by other means. Irvine v. Midland and Ot , W. Ry. (Ir.) Co , 6 L.R. 
Ir. 56. ’ ft 


(4) Loss of contract. 

a 

Nor can the owner recover damages he suffers, by reason of the failure of a spn- 
tract with a third person to whom he has sold his goods. Home v» 
Midland Ry, Co , L.R. 8 C.P. 131, T 


(5) Hotel expenses. 

Nor—, in waiting for the goods. Woodyei v. O, W, Ry. Co., L.R. 2 C.P. 318. U 
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2. — “ Responsibility of Railway Administrations as carriers ”—( Continued ). 
IV. — DAMAGES— (Concluded). 

(6) Personal^ expenses. • 

But ho is entitled to his —in inquiring for the goods. Hales v.L, and N.W. Ry. 
i Oo , 4 B. and S. GO. Y 

(7) Action for loss of goods— Damages 

(a) In an action for the loss of goods, the damages are, as a rule, the market 

vhlue at the time and place where they ought to havo been delivered. 
See Browne onSThe Law of Railway Companies, p. 301. f W 

(b) If there is no market value, the price at the place of manufacture must be 

4 taken as the measure?, together with the cost of carriage and a reason, 

able sum for imported profit. 0 Hanlan v. Ot. W . liy. Co.- 
34 L. J. Q. B. 154. X 

• ( c ) If this test docs not apply, the value must be taken to be the price at which 

the owner has actually sold them under a contract. See France v. 
Gandat , L.I? 6 CJ.B 199. Y 

• (d) Or the price at which the host substitute for the goods could be supplied. 

Iimde v. Liddell , L.R. 10 Q B. 2G5. Z 

(р) It appears not to be clearly settled whether, where there has been delay 

in delivery, and the market price has fallen m the interval between 
the time wheu the goods ought to have been delivered and the time 
when they are delivered, the difference in price can be recovered. In 
the case of carnage by sea such damages cannot be recovered. The 
Parana, 1 P.l). 452 A 

(/) On the other hand, in the case of land carnage, the authorities appear to 
show that damages for dc precision of market price can be recovered. 
Wilson v. Lancushue and Voikshite Ity. Co , 9 C.B.N. S. G3. B 

(lj) Where the Company enters into an independent contract with a carrier to 
carry goods which are lost, the company is not liable for the costs of 
an action to recover the goods brought bv the owner against the carrier. 
BnrandaU v. L.C. and D Ry. Co , L.R. 10 Ex. 5. C 

V.— CONTRACT TO CARRY— SUTT TO BE BROUGHT AGAINST WHOM. 

(1) Carrier contracts with owner of goods. 

In the absouco of special circumstances, the carrier’s contract is with the per- 
son in whom the property in the goods is vested. See Browne on 
Railway Company, p, 290. D 

<2) Who must sue under contract to carry. 

(a) Thus, where goods arc delivered to a carrier for a purchaser under a valid 

contract for sa’o the consignee is the proper person to sue whether he 
has rominatedhim or not. Dutton v. Solomonson , 3 B. and P. 582. E 

(b) This general rule may be varied by a special contract by the carrier that 

he will be liable 4o the consignor. Davis v. James , 5 Burr. 2680. P 

(с) If lherc is no valid contract between the consignor and consignee, the con- 

signor u the pei son to sue, and toe consignee cannot sue, though he ' 
may have appointed the carrier. Combs v. Bristol and Exeter Ry. Co . 

3 ?T. and N, 510, Q 

<3) Goods sent on approval. 

Where the goods arc sent on appLoval, the consignor is the person to sue. 
Swamv, Shepherd, 1 M. and Rob. 223. H 
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2.—** Responsibility of Railway Administrations as carriers * *—(Coriinued ) . 
VI. — LIMITATION OP SUITS. 

LIMITATION OF SUITS FOE LOSS OF, OE DAMAGE TO, 
OE N ON -DELI VEEY OF GOODS. 

I — Art. 30, Limitation Act (IX of 1908;. # 


Description cf suit. 


Period of Limita- Time froAi which period 
iion. begins to run. 


Against a earner for compcnsa- 1 
tion for losing or injuring j 
goods. ' 


One jear. 


| When the loss or injury occurs. * 


N.B. — The limitation wis reduced from two years to one by Act X of 1899, S. 3, 
which came into force on the 1st M&y, 1899. 

* 

(1) Scope of article 30. 

(a) Art. 80 of Act XV of 1877 applies only to suns for compensation for loss of, 

or dam»ge to goods arising fiom malfeasance, misfeasance or nonfeas- 
ance independent of contract 3M, 107 (110) I 

(b) Act X of 1899 provides that “ no «-u»ts shall be instituted aeainst a common 

carrier for the loss of, oi injury to, goods entrusted to him for carnage, 
unless the notice in writing of the loss of or injury has been given to 
him before the institution of suit, and within fi months of the time 
when the loss or injury first came to the knowledge of the plaintiff.” J 

(2) Suits for compensation for non-deli very of goods - Onus probandl. 

(u) (i) Whore in a suit f^r compensation for non-delivery of goods entrusted 
to a carrier bj T railway, the defendant pleads limitation under Art. 30 
of the Act of 1877, the burden of proving that the goods were lost lies 


on the defendant. 7 B 478. K 

(i i) Mere non-delivery is no proof of loss (Ibid.) L 

(in) If there bo no such proof the suit will be governed by the Art. 49 or 
115 of Act XV of 1877. (Ibid.) M 

(b) See 12 C 477, which was a case of non-delivery of goods by a carrier and in 
which a decision similar to that in 7 B. 478 was arrived at. N 


(c) A contract made with a Railway Company for delivery of goods at a station 

on anothor line belonging to a different Company should be regarded as 
an entire contract made with the first Company aloDe, and not 
with that Company as ilie agont erf the second Company, through 
whose stations the goods were to be sent. A suit against the latter 
Company, therefore, not being founded upon contract but based upon 
the alleged negligence on the part of such Company, would fall with- 
in the Limitation Act, Art. 30, Schedule II. 3M. S&0. O 

(d) But if the action weie for non-delivery or short delivery of goods founded 

on a contract , Art, 115 and not Art. 30 of Act XV of 1877 will apply. 
(Ibid.) and 5 M. 388 ; 7 B. 478 ; 12 C. 477. P 
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2.—“ responsibility of Railway Administrations as carriers "-(Continued). 
VI —LIMITATION OS SUITS— (Continued). 

LIMITATION OF SUITS FOR LOSS OF, OR DAMAGE TO, 
OR NON-DELIVERY OF GOOD S — (Continued) . 

I.— Aft. 30, Limitation Act (IX of 1908)— (Concluded)- 

(3) Loss of money. 

(a) A suit for compensation of money in specie despatched by rail, is governed 

bj Art. 30, Act XV of 1877. 19 B. 165 (reversing 17 B. 723). Q 

(b) Where a box, containing rupees sent uninsured by a railway, was lost in the 

transit, a suit to recover the amount so lost was held governed by Art. 
30 and not by Art. 115, Limitation Act, (Ibid.) R 

(4) Date of loss— Burden of proof. 

(a) The mere fact of non-deliverv of the goods on a certain date would not 

give use to the presumption that the loss occurred on that date. 7 
B. 478. S 

(b) To have the benefit of Art. JO of Act XV of 1877 the carrier has to prove 

* the actual d^e of the loss provided the plaintiff has given prima facie 

evidence that his suit is not beyond the period of limitation prescribed, 
(Ibid.) T 

II. —Art 31, Limitation Act (IX of 1908). 


Period of Limita- J Time from which period 
tion. j begins to run. 


Description of suit. 


Against a carrier for compensa- 
tion for non-delivory of, or 
delay m delivering goods. 


One year. 


jWhen the goods ought to be 
j delivered. 


N B — (1) The limitation was reduced from two years to one by Act X of 1899, 
S. 3, which came into force on the 1st May 1899, 

N B. — (2) The words ‘ non-delivcn of” introduced by Act X of 1899 have 
settled tho controversy on the point. For conflict of opinions prior to 
1899, see 3 M. 107 and 240 , 5 M 388, 7 B. 478 , 19 B. 165 and 12 C. 
477. 

(1) Suit for non-delivery of goods. 

Art. 115 is applicable to a suit against a railway Company by the consignee of 
goods (not sent on sample or for approval) for compensation for non- 
delivery, as the consignor contracts with the company as agent for the 
consignee and the property in tho goods passes to the consignee on 
delivery to the Company. 5 M. 388. But sec 4 Bom. L.R. 477. U 

(2) Suits against railway Company for non-delivery of goods. 

(a) CALCUTTA AND MADRAS HIGH COURTS, VIEW OF. Y 

(i) Suits against railway for non-delivery of goods is not regulated by Art. 31. Y1 . 
^ (n) Following the decisiorfof the Calcutta and tho Madras High Courts, such 

sluts must now be brought within one yes-r from the date when the 
goods ought to have been delivered, provided there was no contract 
between the plaintiff and the Railway. YF 

(iii) or, if there was such a contract, within 3 years under Art. 115. X 
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2.—“ Responsibility of Railway Administrations as carriers”— (Continued). 

VI.— LIMITATION OH SUITS — (Concluded) . 

LIMITATION OF SUITS FOR LOSS OF, OR DAMAGE TO, 
OR NON-DELIVERY OF GOODS— (Concluded). 

II* — Art. 3 Ip Limitation Act (IX of 1908) — (Concluded). 

(b) Bombay view. 

A suit for damages for non-delivery of go~ds is governed by Art. 31 and not by 
Art. 115, Limitation Act,, because such a case is specially provided by 
Art. 31. ‘26 B. 562 = 4 Bom L.R. 447. * Y 

N.B, — In the course of the judgment in the above case, Fulton , J. said — ‘‘ We 
entirely agree in tho reasoning of Bmjhif, CJ ,, in 19 B 165, and hold 
that the Legislature having now re-enacted by Act X of 1899, Art 31 
in a form rather more comprehensive than before, there can be 
no reason for not giving effect to what appears to be the manifest 
provisions of the law. Had this amendment been made at the timo 
we think it probable that the difficulties felt by Justice Fnrran as to 
the effect of Art. 80 would not have arisen. It is clear that this IB a 
a suit against a earner for compensation. Art. 31, therefore, applies 
and not Art-. 115, which only applies to suits for compensation for 
bieaclies of contract not in writing registered and not specifically 
provided for in the Act.” Z 

(c) Punjab view. 

(i) Art. 31 of Act XV of 1877 as amended by Act X of 1899 governs suits 
agamsii a hailway Company for compensation for non delivery of goods 
whether the failure to deliver was tortious or was due to a breach of 
coin act. 108 P.R 1906 (F.B.) = 2 P.L.R. (1907) = 39 P. W.R. 1907. 
(19 B 165 and 26 B. 562, F. ; 3 M. 107, 240; 12 C. 477, diss.). A 

(n) Art. 49 was hold to be inapplicable as there was no wrongful conversion 
by the Railway Comp-»n} , since the courso wh eh it adopted of selling 
the g ods was one expressly authorised by tho Railway Act, 1890. 
(Ibid.) B 

VII. -STOPPAGE IN TRANSITU . 

N.B.— For notes on — , see notes under S. 57, supia. 

(1) Stoppage in transitu 

An unpaid vendor has the right of stopping the goods as long as they are in 
transitu , in the event * f the vendee’s insolvency. See Brown on Rail- 
way Companies, p. 299. ^ 

(2) Right lasts as long as carriage lasts. 

(a) Where tho goods are delivered to a carrier as such, the right of stoppage 

continues as long as the goods are in his possession as carrier, whether 
the earner is nominated bv the purchaser or not, and whether the 
destination of the goods is known by tho vendor or not. Ex parte 
Cooper, tn re Maclaren, 11 Ch.D. 68. D 

(b) The fact that the goods are carried to their destination and there warehouse^ 

by the carrier or his agent, does not defeat the riglit of stoppage, if 
there is nothmg to show that the carrier or his agent has become 
the agent of toe purchaser, Ex parte Barrow m re Worsdell, 6 Ch. 
D. 783. E 
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2. — ‘‘Responsibility of Railway Administrations as carriers "—(Con tinned) . 

VII.— STOPPAGE IN TRANSIT V— (Concluded) 

(3) Purchaser refusing the goods when delivered. 

Wh&:e the purchaser refuses the goods when delivered to him, the right of 
stoppage remains. Bolton v. Lancashire & Yorkshire By. Co., 
k.R. 1 C.B. 431. P 

(4) Where right of stoppage ceases. 

The right pf stoppago is gone when the transit prescribed by the vendor is at 
end, and the goods hsve beep delivered to the purchaser or his agent 
whether they have reached their ultimate destination or not* See 
Me? chant Banking Co, of London v Phoenix Bessemer Steel Co., 
x 5 Ch. I). 205. G 

(5) Transfer of property in goods. 

, (a) The right of stoppage over the goods is gone when the purchaser transfer- 

red the property in the poods to a bona fide purchaser for good co isi- 
deration whether such consideration be past or not. Lcark v. Scott, 

. a Q.B D. 37G. ' H 

(6) But if the original vendor gives a vali 1 notice to stop during the transit* 
though after the sale of the goods to a sub-purchasei , lie will be en- 
titled to be paid out of the unpaid pui chase-money payable by the 
sub- purchaser. l Jx pai te F^lk, m re Kiell, 14 Ch. I). 446 I 

VIII — WANT OF AUTHORITY TO CONTRACT. 

Want of authority to contract. 

Whore plaintiff’s agont at T consigns goods to him at B, but before the con- 
signment reaches B, plaintiff caused the goods clerk at II to telegraph 
to the station-master at B asking him to send on the consignment to 
11, which is not done and plaintiff sues for non-delnory of the goods 
at H, the plaintiff’s pi posal for the re-bookmg of the goods having 
been made to a wrong and unauthorised person ( he goods clerk), the 
acceptance of it by tho latior docs riot constitute a valid contract si as 
to bind the Ry. Co , and the plaintiff’s suit based on such a contract 
must fail. 27 B. 12G , 4 Bom L R 890. Cat ton v Great Western 
By Co., (858), 27 L J Q.B. 375, f? J 

IX.— WANT OF PRTV1TY OF CONTRACT. 

(1) Contract— Want of privity— Carrier- -Two companies— Loss— Remedy. 

Plaintiff delivered jute to the I/l.S.N. Company at Seraj^unge for the delivery 
at tho E.B. Ry. Co’s station at Sealdah, where freight was payable 
on delivery and was so paid. A portion of the jute was not delivered, 
and a suit to reccivo its value was brought against the Fj.B. Ry. Co. 
Held, that the suit could not be dismissed on the ground of want of 
privity without further investigation. 17 W.R. 210. K 

( 2 ) Reference by Small Cause Gourt— S. 22, XI of 1865 - Inferences of fact— Pri- 
vity of contract. 

What a Small Cause Court is required to submir, under S. 22, Act XI of 1865, * 

« is not, whether, upon the evidonce sent, the Judge is right in the 

conclusion come to, but some question of law or construction affect- 
ing the merits. It was held that in this case the Judge was capable 
of inferring the absence of privity of contract between the parties. 18 
. W. R. 145. r 
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' 2.—“ Responsibility of Railway Administrations as carriers ’ ’—(Continued) . 

4 

X.— JURISDICTION OF COtJRTS. 

Breach of contract to deliver— Jurisdiction. * * » 

(n) An action for breach of contract may be brought either m tho place whero 
the contract is made or in the place of its performance, and in eithor 
case tho causa of action arises wholly. 1 M. 375. M 

(6) Plaintiffs contracted at Cawnporo with the E I.Ry. Gq. to deliver goods 
at Madras. The E.T.Hy. Co. doos not run into the jurisdiction of 
• the Madras High Court On default m-tde by tho Railway Company 

in delivery of the goods, the plaintiffs sued them in the Madras High 
Court for damages for breach of contract without obtaining leave to 9 
sue. Held , that tho breach having taken place at Madras, the cause 
of action had wholly arisen within the jurisdiction of the High Court. 
(Ibid ) (10 B.L.R. 401 ; VaiKjhan v. Weldon, L R 10 C.P. 47, >.) N 

XT.— PORT TRUST CHARGES. 

Bs. 38, 69, Presidency Small Cause Courts Act -Re-hcaring— Miscarriage or 
failure of justice— Case stated for the opinion of the High Court 

Where a party prays *or a case being slated to the High Court, but subse- 
quently withdraws, and tho judgment of the 0 mrt is finally against 
him, he ought not to be granted a rc-hearmg, unless th‘ j ro was mis- 
ca-uiage or failure of justice. An erroneous view of the law as to the 
fact of the case is not miscarriage or failure of justice. 17 B. 14. 0 

XII.— NEGLIGENCE 


W 


Negligence. 


(«) — consists in the omitting to do something which a reasonable m m 
would do, or m doing something that a reasonable man would not d >, 
m either case unintentionally causing mdfthtof to another. Blyth v. 
The Birmingham Water Woiks Co , 25 L J, Efch. 212, cited in 12 
Bom L. R. 73 (84). p 

(b) “ Negligence will not he a ground of legal liability unless tho party whose 

conduct is in question is already in a situation that brings him under 
tho duty of taking care. 12 Bom. L.R 73 (84). Q 

(t) “ Tho definition of negligence is the absence of care according to the circum- 
stances.” Per Willes, J., YaugUan\. Tuff Vale By. Co., 5 H. and N. 
679 (687). ' R 


(d) ‘‘The confusion seems to have arisen in using the word “negligence ” as 

if it were an affirmative word, whereas, in truth, it is a negative word, 
it is the absence of such care, skill ai^d diligence as it was the duty of 
the person to bring to the performance of tho work which he is said 
not to have performed ” Per Willes, J m Grill v. Gen Iron- Screw 
Colliery Co., L. R. 1 C. T. 600. • 

(e) Negligence depends ou the circumstances of each case. Ford v. L and S. W . # 

By. Co 2 F. and F. 730 (732). j 

if) Negligence is a question of mixed law and fact. Met . By . Co. v. Jackson , L. 
R. 3 App. Cas. 193. t ' it 
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2.—“bte8pon&iblllty of Hallway Administrations as carriers ’ •— (Concluded). 

XII.— NEGLIGENCE— (Concluded). 

(g) “ It is not, in many cases, practicable completely to sever the law from the 

' facts.” (Ibid.) Y 

(h) “ HdQ Judge has to say whether any facts have been established by evidence* 

from which negligence may be reasonably inferred ; the jurors have 
to say whether, from those facts when submitted to them, negligence 
ought to be inferred.” Per Lord Cairns in (Ibid*) W 

(2) Negligence— Liability for injury. 

A Railway Company is liable for injury sustained to goods committed to ita 
care, if it has been guilty of gross negligence, Bourko 0. S. 39. X 

fa) Negligent oonduct of railway servants. 

• Where, for want of bestowing due care, loss results, it is immaterial whether 
the negligence be imputable personally to the bailee or to his servants 
or agents. Per Lot d Campbell m Dansey v. Richardson , 3 E. and B. 
144 (166). Y 

(4) Person liable for the consequences of an accident, when. 

A person may be liable for the consequences of an accident resulting from his 
own negligence m combination with other causes which he did not 
contemplate. Lynch v. Nurdxn , 1 Q. B. 29. Z« 

XIII.— SENDING GOODS OF A DANGEROUS NATURE. 

Railway Company not bound to examine every parcel. 

(a) It is not the duty of a Railway Company to search every parcel which 

every passenger carries with him. 28 C. 401 (P.C.) = 28 I. A. 144 = 5 
C. W. N. 449. A 

(b) It is the duty of a railway company to prevent dangerous looking goods 

being cawied. (Ibid.) 

N.B. — Sec also notes under S. 59, supra , and S. 107, mfia. B 

72. (1) The responsibility of a railway administration for the loss, 

Measure of the destruction 1 or deterioration 2 of animals or goods 3 

htjMjf a rafiway ad- delivered 4 to the administration to be carried by 

ministration as a railway 6 shall, subject to the other provisions of 
carnet of animals ' ' r 

and goods. this Act, be that of a bailee under sections 152, and 

161 of the Indian Contract Act, 1872 6 . 

(2) 7 An agreement purporting to limit that responsibility 8 
shall, in so far as it purports to effect such limitation, be void, 
unless it — 

«■ (a) is in.writing signed 8 by or on behalf of the person sending 

or delivering to the railway administration the animals or goods, and 

(b) is otherwise m a form approved by the Governor-General 
in Council. 
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(3) Nothing in the Common Law of England or in the 
Carriers Act, 1865, regarding the responsibility of common carriers 
with respect to the carriage of animals or 'goods, shall effect the 
responsibility as in this section defined of a railway administration, 

(Old Acts). # 

Act IV of 1879.... S. 10. 

Act XVIII of 1854.... S. 11. 

, (Notes). 

. r , General. 

(1) Liability under Act 1Y of 1879, S. 10. 

(a) The intention of the Legislature in enacting S. 10, Act IV of 1879, would 
appear to have been to define the liability of carriers by railway as 
identical with that of bailees in S. 152 and S. 161 of the Contract Act. 
97 P.R. 1886. . C 

(5) Under the enactment contained in S. 10, Act TV of 1879 (S. 72, Present 

Act), a carrier by railway is not subject to the common law liability 
of common carriers. (Ibid.) . D 

(c) After the passing of the Rai way Act of 1879, tho liability of carriers in 
India, including carriers by Railway, was held to be not limited to a 
liability for negligence, but was held to be a liability as insurers of the 
goods delivered to them. 18 C, 427 (442). E, 

(2) Liability under Railway Act, 1890. 

(a) The Railway Act of 1890 reduces the responsibility of carriers by railway to 
that of a bailee under S. 152, Contract Act, but this does not affect 
the law relating to common carriers as such, lajing down this liability 
as insurers on non-delivery. 18 C. 620 (P.C.) = 18 1. A. 121. p 

(6) Apart from any special contract, the responsibility of a Railway Company 

for the loss, or deterioration of goods is declared by S. 72 of the Act 
to be that of a bailee, as defined in Ss. 151, 152 and 161, Contract Act. 
8M.L.J.85 (89;. G 

(c) The liability of a Railway Company for loss of goods delivered to be earned 

by them is, subject to tho Provisions of the Act, that of a bailee 
under the Indian Contract Act. The plaintiff need not prove how the 
loss was caused ; he must only show, in tho first instance, the alleged 
loss or deficiency, and then, in the absence of proof by the company 
of any special grounds for exemption, the latter will be liable as bailees. 
17 M. 445. R 

(d) It is for the Company to show that the loss occurred under circumstances 

which would exempt a bailee from responsibility. (Ibid.) I 

(3) Object of section— Injury caused by gross negligence not within section. 

(a) Under the common law, a carrier might, by special contract, protect hime 
self even against loss or injury occasioned by the gross negligence of 
himselfsor his agents. Austin v. The Manchester Sheffield and 
Lincolnshire Ry. Co., 16 Q.B. 30; Chippendale v. The Lancashire 
and Yorkshire By . Co.. 21 L.J.Q.B. 22 and 3 B # 96 (105) ; Peak v. 
North Staffordshire Railway Company , 10 H.L.C. 4^3, J 
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(6) The object of S. 11, Act XVIII of 1854 «?/. present section), therefore, 
h appears to &ave been to fetter Railway Companies thus far in their 
power of contacting as to preolude them from being able by any 
fj stipulation to escape from liability for loss or injury to goods caused by 
gross negligenco or misconduct of their agents or servants. K 
3 li. 96. 

(<•) Provisions of this section. 

(a) The arc quite clear and free from all ambiguity, and it is not open to 

any Court to take a ease out of the provisions of the Statute when the 
case ciearly falls within those provisions. 18 A 42. L 

(5) The- are not fulfilled by tho sender merely giving an account of 

the quantity and description of the goods delivered for carriage when 
required to do so l»y tho booking clerk. 5 M 208. M 

(5) Scope of section < 

This section embodies the general common law with reeard to the responsibi- 
lity of carrieis, which is that, when goods aie delivered to the liail- 
. way to be carried, they become liable under the law like any other 

bailee % 31 C 951 =8 C.W.N, 725 N 

(6) Common Law of England. 

The Common Law, which came to govern the duties and liabilities of common 

carrier throughout India, was the . (See 18 C 620) Tho effect 

of that law, as regards railways, is restricted by this section. 17 B. 

417. 0 

(7) Injury caused by gross negligence, not within section. 

Under this section, notwithstanding any contract, or notice, the Railway 
Company shall a lwa)s be liable for an v loss caused by gross negh- 
gence of* misconduct. In effect, it restrains the Company from 
limiting their liability with regard to ordinary goods, beyond gross neg- 
ligence and misconduct , they, how r ever, may with the consent of the 
Government., limit their liability for their loss arsing fiom other 
reasons than gross nr gleet. Pet Peacock, C J. in 4 B.L.R. 97 (0.0.) P 

(8) Ss. 72 and 80 

referred to, m the judgment in 15 C.P.L.R. 116. Q 

/.—“Loss, destruction 

(1) ‘ Loss, destruction,” scope of the expression. 

The words “ loss, destruction ” etc., m S. 75, infra, include loss eluted by the 
criminal misappropriation of the parcel by a servant of the railway ad- 
ministration llf charge thereof. 19 B. 159. H 

(2) ‘Loss or injury’ in Sec. 1, English Carriers Act, 1830. 

^ Tho words have been held to include the following:— 

(а) A lots of season or market, Wilson v. h . and Y. By, Co., 9 C.B. (N.S.) 

G32 (cited m 21 M. 172). ’ g 

(б) A loss that occurs when 'goods have been negligently taken beyond their 

plape of destination. Morntt v. N. E . By. Co., 45 L. J Q. B. 289, 

. ^(Referred to in 7 B. 478). X 
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/.—"Loss, destruction "—(Concluded). 

(c) A temporary loss resulting frorft misdelivery. Mi lien v. Braschj'IO Q. B. 

P. 142 (referred to in 7 B. 478). U 

(d) Loss must be a loss by the currier and not simply a loss by the owner in 

consequence of the non-delivery oi tho article in due £imo. Hearn v. 
L. and S . W. Ry. Co ., 10 Ex. 793, (Referrod to in 19 15. 159). Y 

2 .— “ Deterioration 

(1) ‘Deterioration,’ meaning of. * 

(a) The word ^dctouoration 'imporis the becoming reduced either in quality 
or m value (see the Standard Dictionaiy). Per Subunnannja Aujar , J. 
21 M. 172 (175). * * W 

(5) Petcnoration must be such as is caused by the default of railway. (Ibid*.) X 

(c) The woid deterioration is wide enough to cnvirn falling off in the value of 

tho goods due to their not having tfeen delivered in tune to enable 
the plaintiff to take advantage of the special market va ue which 
- would have been available duriug a certain festival at a certain place. 

8 M. L J 85 (89). • Y 

(d) The plaintiff, a cap manufacturer, sued tho defendants lot damages caused 

by tbe improper delay in deluding some colli The plaintiff had 
bought the article with a view to make it into caps for sale during 
tbe spring season rf the year, bur owing to the Hciay in transit, the 
p'amtiff was unable to sell or use any parr of it or manufacture any 
part of it into caps for sale ill that season. Referring to tho fall 
in tho value of the cloth that could be shown to have taken place 
m consequence oi the same arriving at- a time when it was less in de- 
mand and less capable of being applied to an imimdiato use, 
Williams , Wills? and Keating , JJ , spoke of it as “ deterioration, ” 
and those learned Judges as well asByles, J., he’d that, in respect 
of such fall the same being the dncct and natural result of the delay, 
the carrier w^s liable oven in ilio absence of notice of tbe purpose for 
which the article was sent H’i/.sou v. Jjancavhire and Yorkshire 
Ry. C7o., 30 L.J.G P. 232 (cited in 21 M 172, 175, 176) Z 

(<*) Damage to cattle carried by the negligent conduct of the lailway company 
m not supplying water, would probably be included m the term 
“diteriorauon.” Allday v. G. W. Ry G" , 5 L. and S 903. A 

(/) The term does not refer to damage due to ihcir mhorent vice. Kendall v. 
L. and S. W Ry. Co., L. R, 7 Ex. 373. B 

(g) Where a bullock is killed while attcmpung«to escape from a truck, the rail- 

way company is not liable. Blou'ei t. G W. Ry. Co., L.R. 7 C. P. 
655. " C 

(h) So also when damage to goods is due to* their ordinary wear and tear. 

Wilson v. L. and Y. R. Ry. Co., 9 C. B. (N. S.), 6321 D 

(2) Case of destruction or deterioration of goods. 

(a) Where it is a case of destruction or deterioration of goods bailed, the ques- 
tion of onus defends on the nature of the accident. 22 A. 164 (167). E 



156 


[s. n 


Act IX of 1800 (INDIAN RAILWAYS ACT). 

2* — “ Deterioration "-(Concluded)* 

(6) If it is one which, in the ordinary couise of events, would not happen to 
goods of the ^md in question if used with oidinary prudence, then it 
lies on the bailee to account for its occurrence, and thus to show that it 
^ was not due to his negligence. (Ibid) 

(c) Otherwise, it is for the bailor to give some evidence of negligence. (Ibid*) G 

3.— "Goods. " 

« 

Applicability of the section. 

This section is applicable to the luggage of a passenger, whether in chaFge of 
the passenger or of the railway servant, if it has been booked and re- 
ceipt given for the tamo as required by S. 74, infta* 56 PR 
1897. H 

4.— “Delivered." 

1 Delivered * scope of the term. a 

* The word delivered in this sec. ion, refors to a physical event, an important 
element of which is, that whatever is delivered passes from the physi- 
cal custody of one man to the physical custody of another. It is 
devoid of any legal significance. 31 C. 951 = 8 C.W.W. 725. I 

5.— “ To be carried by the railway . " 

(1) Applicability of section. 

(a) This section applies only to cases in which animals or goc ds are delivered to 

be carried by railway, J 

(b) Hence the provisions of the Contract Act as to bailments generally apply 

to cases m which animals or goods are received by a railway company 
as warehousemen, or iu a similar capacity, K 

(c) And such provisions can be modified by special contract. L 

(2) Responsibility of carrier ceases, when— English Law. 

(a) Under the English Law, if the consignor of animals or goods had, or by 

watchfulness might have had. an opportunity of removing them, the 
responsibility as carriers comes to an end. Shepherd v. Bristol and 
Exeter By Co ., 3 Ex. 189. M 

(b) it the se>va»t of the consignee being unable to drive away cattle, has 

them put into pens by the company’s servants, the company’s 
liability as carriers is, it seems, then^at an end. (Ibid.) N 

6 That of bailee* ***1872." 

“ ail way administration, responsibility* of , as bailee under Contract Act. 

The English common law rule, under which common carriers are held liable as 
insurers of goods against all risks except tbe act of God or the King’s 
enemies, is not now in foroe in India. In cases not met by the special 
provisions of the Act relating to railways and carriers, the liability of 
carriers for loss or damage to goods entrusted to them is prescribed 
by Ss, 151 and 152 of the Contract Act. 3 B. 109 (dissented from in 
10 C. 166 ; 10 C. 210 ; 18 C. 427, 620 (P.0,). 0 
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<2) Ordinary liability of Company under 0. 152 of the Contract Act— Theft of goods 
on railway. 

In the absence of special provisions in Acts relating to Railways and Carriers, 
the liability of Carriers is that prescribed by S. 152 of the Contract 
Act. So, where goods consigned to the Company veere plundered by 
robbers during the journey, the Company was permitted to prove that 
the robbers were not the Company’s servants or agents, and that they 
had taken reasonable care of the goods. 3 B. 100 (419). P 

<3) Cwe to be taken by bailee. 

In all cases of bailmen t the bailee is bound to take as much care of the goods 
bailed to him as a man of ordinary prudence would, under similar 
circumstances, take of his own goods of the same bulk, quality and 
value as the goods bailed. S. 151, Indian Contract Act (IX of 1872 ). Q 

<4) Bailee when not liable for loss, etc., of thing bailed. 

The bailee, in the absence of any special contract, is not responsible for the 
loss, destruction or deterioration of the thing bailed, if he has taKfen 
- ^ the ordinary care of it described in S. 151. (S. 152, Indian Contract 

Act, IX of 1872). # R 

<5) Bailee’s responsibility, when goods are not duly returned. 

If, by fault of the bailee, the goods are not returned, delivered or tendered at 
the proper time, he is responsible to the bailor for any loss, destruction 
or deterioration of the goods from that time. (S. 161, Contract Act) S 

<6) Degree of care required. 

The — is not that which the bailee as a fact exercises over his own goods 
similarly situated with goods bailed to him. See 11 M. 459 (466). T 

<7) Degree of care required by a carrier. 

(a) As to— see 26 C. 398 (P.C.) = 26 I.A. 1 = 3 C.W?N. 145. See, also, 22 A. 
361 ; 9 A. 398, 17 B. 723. U 

() On the appellants failing to account for the loss of a largo amount of coal 
entrusted to them, held , that they were liable. 22 M. 524. Y 

(c) (i) “ The Court has, in dealing with cases under S. 151, Contract Act, to 
determine what a man of ordinary prudence would have done with 
his own goods under the circumstances.” See, Indian Contract Act, 
by Cunningham and Shepherd, 8th Ed., p. 338. W 

(ii) “ It must, therefore, take into consideration, the state of society, the ways 
of life, and the danger peculiar to the times, as well as the apparent 
nature of the subject of the bailment, and tho degree of care which it 
seems to require,” (Ibid,) # X 

<8) Loss— Onus, 

If goods bailed have been lost, it lies on the b^lees to show that)they have taken 
as much care of the goods as a man of ordinary prudence would, unddfc 
similar circumstances, have taken of his own goods of a similar kind, 
and that the loss occurred notwithstanding such care. If the bailee 
fails to satisfy the Court on this point he is liable for the loss. 22 M. 
524. Y 
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(1) “Risk-notes. 

<«) 


7. — "Sub-section (2).” 

f 

-are agreements made in pursuance of sub-S. (2) of tlys section. Z 

(b) formerly the public felt it difficult to know what forms of “ risk notes n 

had been approved by the Governor-General as required by cl. (6) of 
^ub-S. (2) of the section. A 

(c) But now this difficulty has been removed since forms of “ risk notes ” duly 

approved by the Governor-General have been sanctioned by Govern- 
ment of India Notjfications f No. 118, dated 16th March, 1898, and 
No. 115, dated 21st March 1900. . t B 

(2) Risk-note forms. 


For — , prescribed under this section, see circuit! No. 1, Railway, 9th March, 
1898, ard circn'ar No VII, Railway, »12th March 1900, and circular 
f No. VII, 23rd Dec 1902. * * C 

RISK-NOTES APPROVED 13V THE GOVERNOR-GENERAL IN COUNCIL 
UNDER B. 72 (2 ) % (b) USED FOR WHAT PURPOSE. 

' N.B. — 1 For the various forms of ‘ Risk Notes ’ approved under this section. See 

Appendix ) 


When used. 


(1) Risk-note Form A. 


This form is to bo used when articles are tendered for carriage which are either 
already in bad condition or so defectively packed as to be liable to 
damage, lockage, or wastage in transit. See, Circular No. I, Railwa) , 
9th March, 1808. D 


When used 


(2) Risk-note, Form B. 


This form is to be used when the sender elects to despatch, at “special reduced” 
or “ owner’s risk ” rate, articles or animals for which an alternative 
“ ordinary ” or ‘ usk acceptance ’ late is quoted in the tanfl. (ftmf.)E 


(3) Risk-note, Form C. 


When used. 

This form is to boused when, at sender’s request, open waggons, carts or boats 
aic used for the conveyance of goods liable to damage when so carried, 
and which, under other circumstances, would bo earned m covered 
waggons, carts or boat 5 ;. (Ibid ) F 


When used 


(4) Risk-note, Form D. 


This form is to be u-ed when the sender elects to despatch, at ‘special reduced’ 
or * owner’s risk ’ rate, dangerous, explosive, or combustible articles 
for which an alternative 11 ordinary ” or “ risk acceptance ** rate is 
quoted in the tariff, (Ibid.) 0 

(5) Risk-note, Form E. 


When used. , 

* This form is to be used, when booking elephants or hoises of a declared value 
exceeding Rs. 500 a bend ; mules, camels, for horned cattle Rs. 50 a 
head; donkeys, sheep, goats, dogs or other animals Rs. 10a head, 
without payment cf the percentage on value authorised in S. 73, Act 
IX of 1890 (as amended by S. 4, Act IX of 1896). (Ibid.) R 
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7. — ** Sub-section ( 2 ')"■ — (Continued). $ 

(0) Risk-note, Form F. 


When used. * „ 

This form is io be used when booking hordes, mules and ponies, tendered for 
despatch m cattle triuks or horse waggons insl&id of the horso 
boxes. (Ibid ) I 


When used. 


(7) Risk-note, Form Q. 


This form is t‘0 be used as an alternative to Risk-Note, Form I)> in the case # 
of danger ous, explosive oi combustible articles, for which an alter- 
native “ordinary” oi “ risk acceptance’’ rato is quoted in the tariff, 
when the sender desj res to ent r into a general agree l nun t instead of 
executing a separate nsk-note for each consignment. (Sec Circular No. 
VII, Railway, 23rd l>ec. 1902 ) J 


(ft) Risk-note, Form U 


When used. 

This form is to be used as an alternative to Risk nolo, Form R, when a sonder 
desnes to enter into a genci il agreement instead ot executing a 
separate nsk-noto for each consignment. (See Cucular No I, Railway, 
3 ‘2 tli March Ift'Jft). K 


When used 


(*>) Risk-note, Form X. 


This fonn i-> to be used when the sender elects to despatch an “excepted ” 
aiMc’e or articles specified in Sell. II of this Ac -, whose value exceeds 
Rs 100 without payment, of the pci centavo on value authorised in 
S 75 of the Act. (Ibid ) • L 


(10) Risk-note. Form Y. 


When used. 

This form is to be used as an alternative to Risk-note, Form X, when the sender 
elects to enter into a general agreement for a teim not exceeding six 
months for the despatch of “excepted” articles specified in Sch. II of 
the Act, whon value exceeds Rs* 100 without payment of the percent- 
age on value authorised in ft. 75 of the Act instead of executing a 
separate risk-note for each consignment. (See Circular No. VII, 
Railway, 12th March 1900 ) M 


(3) Risk-note, validity of contract under * 

The risk-note is a document ordinarily purporting to limit the responsibility 
of the Railway Company for the loss or damage to good*- delivered to 
them foi being carried by railway, and whenever it is in writifcg^ 
signed by the person sending the goods, and is in the form approved 
by the Government, there is nothing to prevent its amounting to a 
legally vafid contract under S, 72 of the Act. 18 A. 42, distinguishing 
3N.W.P. 200. N 

• • 


22 



160 


&Ot IX of 1890 (INDIAN BAILWAYS ACT). £B, 7I‘ 

7*—“ Sub-section (2)”— (Continued), 

t 

* (4) Railway Company— Risk-note. 

Whose the plaintiff consigned goods through a Railway Company and they were 
damaged at a station beyond the one for which they were consigned, 
the company not being guilty of negligence, held y that the company 
was protected under the risk-note, the words “ before, during and 
after transit” occurring therein covering the whole period from the 
time of delivery to the company up to re-delivery by it. 6 M.L.T 292; 
fiteatv. Fagg % 4 R.R. 407, LK 0 

t 

,(5) Exemption from liability. 

(a) Where, by the risk-note, the consignor, in consideration of a special 
reduced rate instead of the ordinary tariff rate for goods, undertook 
• to hold the compa ny free from' hablity for any loss or damage to the 

goods consigned arising from any cause whatever, the company could 
claim protection ynder the terms of such risk-note. 17 B. 417. P 
0 (b) Except so far as the company has been protected by the terms of the risk- 

note, it continues liable for the safe carriage of the goods, and the 
risk-note does not absolve it from all liability so as to impose on the 
plaintiff the burden of proving that the loss was caused by such 
defaults as render the company liable. 3 N.W.P. 200. Q 

(6) Special contract under risk-note, effect of, on liability of Railway Company. 

Where the risk-note siened by the consignor and embodying the special con- 
tract to hold the Railway Company harmless, was in the form approv- 
ed by the Governor-General in Council, the company would not be 
liable to account to the consignee for any loss from any cause what- 
ever, during the whole of the time that the goods were m their charge. 

10 0.210(213). R 

<7) Risk note by consignor^-Liability of Railway administrator re goods lost in 
transit. 

Twenty bundles of loose cotton were consigned by a firm at C to the plaintiff’s 
firm at G. A risk- note in a form approved by the Governor-General in 
Council under S. 72 (2) (6) of this Act was signed on behalf of the 
consignors at the time when the goods were delivered to the Railway* 
The risk note provided that, whereas the consignment of cotton was 
charged at a special reduced rate chargeable for such consignment, 
th* consignors in consideration of such lower charge undertook to 
hold the railway administration harmless and free from »11 responsi- 
bility for any loss, destruction or deterioration of, or, damage to the 
consignment from any cause whatever. A part of the consignment 
was lost in transit. The plaintiffs sued the Railway administrator 
for damages, iteld , that parr, of the consignment was M lost ” within 
the meaning of the rifrk-note, though the cause of the loss was not 
proved ; and that*the railway administration was protected by the 

. mkmote. 5 O.C. 163 ; (17 B. 417 ; 8 A. 42, R.). 8 

(8) Railway Company— Liability as carriers— Risk-note, Form B. 

Where the plaintiff company delivered 138 bags of flour to be carried from 
Delhi to Secunderabad' by the defendant Railway Company, and 
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7 * — “ Sub-section (2) ’’—{Continued). t 

executed a written agreenaent with the defendant oompany in the form 
of riBk-note B under S. 7 2 (\ i ) of the Act f paying a reduced rate for the 
conveyance, aud also with the knowledge of their accredited agent 
that the bags were conveyed in open waggons, it was held that an 
agreement in Form B relieves the Railway Company#from liability in 
respect of any claim for compensation, no matter how ihe loss, destruc- 
tion, deterioration, or damage was caused, and the mere fact that such 
loss, etc., was due to the goods being negligently loaded m open waggons 
does not affect the question. 113 P.R. 1908 = 15 P.L.R 1909 ; (10 C. 
210 ; 30 0. 257 ; 17 B. 417 ; 19 B. 159 ; 18 A. 42 ; 14 M.L.J. 396, R.) T 

(9) Effect of “ 1 risk-note, Form B 99 — Loss of goods— Liability of Railway Com- • 
pany— S.152, Contract. 

Whore a special agreement, ^otherwise known as “ Risk-note, Form B ” 
sanctioned by the Governor-General in Council under S. 72 (2) ot the 
Act, was given^ by a consignor of goods to a Railway Company, held, 
that the Company was exempt from* all liability for loss occasioned by 
any cause whatsoever ; the reason bemg^that the company is not? m 
« . such cas s, a bailee within the meaning of S. 152, Iudian Contract Act 

(IX of 1872). 30 C. 257 —7 C.W.N. 370 ; 10 C. 210 , 18 A. 42 ; J7 B. 
417 ; 19 B. 159, rel. on ; Foil . in 2 N.L.R. 125. U 

(10) “Risk-note ”— Goods lost in transit. 

In a case in which[goodB are carried by a Railway Company under the termB of 
a “ risk-note” by which the Railway Company is not liable for any 
* loss, destruction or deterioration of, or damage to the goods before, 
during, or after transit, held , that the Railway Company is not liable for 
failure to deliver the goods if they are lost in transit. 14 M.L.J. 396. Y 

(11) “At owner’s risk or solely at owner’s risk, scope and nature of the expres- 
sion. 

(a) The words ‘‘at Owner’s risk” or “ solely owner’s risk” do not by them- 

selves confer a right to immunity where goods have been lost or da- 
maged in the cours 1 of the carnage, and where the mischief has arisen 
solely or in part through the negligence of the carrier or his servants. 
Per Kennedy , J, in Air Schel and Mayor v. G, Eastern Railway , 96 L. 
T. R., p. 151, cited in 3 P,W.R. 658. W 

(b) This decision is not in conflict wuh the Indian authorities, for the learned 

Judge concedes that, when a person requests the carrier to carry goods 
at reduced rates in consideration of his holding the carrier free from 
liability for any loss or damage, he is bound by Buch agreement. 
(Ibid). X 

(12) Suit for damages against company for acts of their servants amounting to gross 

negligence— 1 ‘’Risk-note,” effect of. # 

Plaintiff sued a Ry. Co. for damages for loss and deterioration resulting from a 
misdelivery, by one of the Company’s servants, of a consignment of 
wool. The company set up in answer a special contract, which tie , 
plaintiff’s consignor entered into with the Company and which was 
embodied in a “Risk-note”, by which the consignor, in consideration 
of having the wool carried at a rate below the ordinary tariff rate, 
agreed to hold the company “ harmless aud free from all responsibility 
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“ Sub-section (2) ”—( Concluded ). 

/or any loss or damage to,£he consignment. Held , that the “ Risk 
note ” constituted an agreement, conforming in every respect to the 
requirements*©/ S. 72 (2) of the Act, and its terms leave no alternative 
but to hold, that, as the effect of the “Risk-note,” in no case would 
tjie Ry. Co. be liable to account to the consignee for any loss 
from any cause whatever. 2 N.L.R. 125; (17 B. 417 ; 19 13. 159 ; 
18 A. 42 ; 30 C. 257, F.). Y 

8,— “That responsibility. 9 9 

“ That responsibility,” construction of the expression. « 

The expression 4 that responsibility ’ m Sub-S. (2) refers to the responsibility 

® for r-he 44 lo«s, destruction or deterioration” specified in Sub-S. (1) 

of this section. See 21 M. 172. Z 

* 

* 9— “ in writing signed 

(1) ” Risk-note”— Signature t 

m Where a corner who did tie carting and was employrd as agent by both pai- 
tus ngned the risk-note, held, that the signature of such a person 
was sufficient. Aldridge v, G.WJly. Co., 15 C.13. (N.S.) 58*2. A 

(2) Contracts for carriage, when valid under, Railway and Canal Traffic Act, 1854. 

By 14 the Railway and Canal Traffic Act, 1851,” nospeci‘1 contract between 
any railway or canal company and any other party respecting the 
rec lvmg, forwarding, or delivering of any animals, articles or goods, 
oi thing*, shall be binding upon or affect any such party, unless it be 
just and reasonable and signed by such partv, or by the person deli- 
vering such thi'-gs for carnage. See Wise v. Gt West Bail Co., 1S5G 
25 L.J. Ex. 258 , Simons v. Gt. West Rail Co , 1857, 20 L J.C.P. 
25; London and N. West Bail Co. v. Durham , 185b 18 C. B 826; 
Beal v. S. Devon Rail Co., 1804, 29 L.J. Ex. 441. B 

(3) Signing oontract after injury done. 

The Railway Company will not b * hold liable, m a case in which a horse is in- 
jured in an attempt to place it m a horse-box, and the groom, after 
the receiving of the injuries, *igns a contract for the carriage of the 
horse at a reduced rate at “owners r sk." Kirby v. G . W, By 
Co., 18 L.T. 658 C 

Miscellaneous. 

(1) Duty of railway servants. 

The duty of the servants of the Railway Company docs not extend to an 
enquiry into the ownership of the articles which a passenger seeks to 
have conveyed with him. 128 P.L.R. 1903 = 25 P.R. 1903 (Cr.). D 

(2) Duty to keep goods ready for delivery, burden of proof. 

It is the duty of a Railwly Company, m regard to the luggage of a passenger 
which has reached its destination, to have the luggage ready for deli- 
very at the usual^placc until the owner, whose duty it is to call for' 

' • apd remove it within a reasonable timo, does so. In such case, the 

burden lies on the company to show that they had kept the goods- 
ready for delivery for a reasonable time after their arrival. 3 B. 96 
(107), following Patscheider v. Great Western Railway Company, L.R. 

\ 3 Ex. Piv. 153. £ 
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Miscellaneous — ( Continued ) . 

{3) Attempt to defraud Railway Company. 

The accused entrusted some of bis lugeace at a* railway station to a railway 
passenger who paid his fuU fare and also for the luggige in excess of 
what was allowed by the rule* For this he was convicted of attempt- 
ing to defraud the Railway Company under bvo-law 8 (that bye-law 
providing that every person attempting to defraud the Railway Com- 
pany by, in any manner, endeavouring to evade payment of his full 
fare, is liable to a fine, of Rs. 100) of the Railway Company. Held, 

• that the conviction was illegal 128 P.L.R. 1908 = 25 P. R 1903(Cr.) F 

<4) Railway receipts— Short delivery— Estoppel— Liability of Fail way Company,, 

A Railway Company accepting consignment of goods for delivery at a particular 
place and issuing receipt, for the same, is liable for short delivery at 
that place, either because the Railway Company is estopped* from 
pleading non-receipt of the goods against one who has acted in accord- 
ance with custom on tlio railway receipt and pud for the goods, or 
because the receipt fncio pi oof of the g'ods <bhvered»and 

„ , there is no proof that the receipt mis-stated the piods delivered. 3 

Bom. L. R 2Pj0. G 

(5) Consignor’s agent changing condition in which consignment was originally 
agreed to be sent— Consignee ignorant of change— Refusal to take delivery. 

Plaintiff's agent consigned goods — cocoanuts— in bags to plaint’ff’s address, 
and afterwards received the bags and loaded them loose in a waggon. 
The description in the railway receipt and label on the waggon as 
“ b'gs ” was not changed. The consignee refused to take delivery 
otherwise than m bags, and filed a suit against the Railway C* mpany 
for damages for non-deHvery, held , that the contract of the company 
being with the plaintiff’s agent and not with ihe plaintiff, his right of 
suit, if any, was against the agent who had himself modified the con- 
tract by his action and not against the Company. 5 Bom. L. R. 953 H 

{6) Consignment under receipt note not signed by consignor. 

The fact that the consignor had not signed the receipt note for the goods was 
held immaterial, because he had actually delivered the goods under 
the terms of such note and could not claim exemption from any of 
the termB. 99 P. R. 1895. I 

<7) Consignee’s delay in taking delivery. 

Whero a large quantity of goods of the same description are delivered to a 
carrier, his responsibility as such will continue, until the whole are 
ready for delivery, and, during the delay m the removal of the goods, 
he is liable as a warehouseman. 92*P.R. 1883, J 

,< 8 ) Suit for value of goodB consigned. 

Suit against a Railway Company for the vafiie of goods consigned to plainjjff, 
which defendants had received for delivery to plaintiff, according to 9 
railway receipt, but which they had delivered to T. & Co. ; held that 
the handing over by consignors of the railway receipt to plaintiff passed 
the right of possession and property to plaintiff who had a substantial 
interest in the co isignment, and that the authority jgiven to him by 
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1 Miscellaneous— (Concluded), 

the oonsignor was coupled Vith an interest which neither they nor de- 
fendants could revoke ; and as defendants had no notioe of T, & Co.’s 
» equitable title, they were not justified in delivering to him, and were 
liable for the wrongful delivery. 17 W.R. 532. K 

(9) Passenger’s luggage— Merchandise booked as luggage, loss of— Suit for dama- 
ges. 

A passenger took a journey on a railway and booked as his « ‘luggage” a package 
containing merchandise. The package was lost and consequently not 
delivered at the end of his journey. He, thereupon, sued the Bdilway 
Company for damages caused by its loss. Held 9 that the case was 
governed by S, 72 of the Act and tho section of the Contraot Act 
referred to therein ; and that the Railway Company was liable for the 
loss of the package. 36 C. 819. L 

(10) Certain agreement with Railway Company exempt from stamp duty. 

(a) Agreement made with St Railway Company or administration for the convey- 

ance of goods. (See Gazette of India, 18th Feb. 1899, Pt. I, p. 79.) M 

(b) Agreement or indemnity bond given to a railway authority by a passenger 

* permitted to travel without payment ot fare, indemnifying such 

authority from any claim for damages in case of accident or injury. 
(Ibid.) N 

(c) Agreement or indemnity bond given to a railway authority by a consignee, 

when the railway receipt is not produced in respect of the delivery of 
artides carried at half parcel rates or at goods-rates, namely, fresh 
fish, fruits, vegetables, bazaar baskets, bread, meat, ice, and other 
perishable articles. (Ibid) 0 

(d) Agreement made with a Railway Company or administration, which 

purports to limit the responsibility of the company or administra- 
tion as declared by the Indian Railways Act, S. 72, Sub-S. (1), and 
is in a form approved by the Governor-General in Council under Sub- 
section (2) of that section. (Ibid.) P 

(e) Receipt given by a Railway Company or administration for the fare for the 

conveyance of passenger or goods, or both, or animals, or given to 
such company or administration for the refund of an overcharge made 
in respect of such fare. (Ibid). Q 

(f) Debenture bond of the loan of Rs. 20,00,000 raised by the Government of 

His Highness the Maharaja of Mysore for the construction of a line of 
railway from Bangalore to Tiptoor, where the said bond is negotiated 
in British India. (Ibid). * R 

78. (1) The responsibility of a railway administration under 

Further provision the last fore g oiri g section for the loss, destruc- 
with respeot to jh e tion, or deterioration of animals 1 delivered to the' 
administration to be carried on a railway shall 
earner of animals. no t ) j n an y case) exceed, in the case of elephants 
or Worses, five hundred rupees a head, or, in the case of mules 3 , 
camels or homed cattle, fifty rupees a head, or, in the case of 
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donkeys 2 , sheep, goats, dogs, or other animals, ten rnpees^a head, 
unless the person sending or delivering them to the administration 
caused them to be declared or declared them 3 , at the time of their 
delivery * for carriage by railway, to be respectively of higher 
value than five hundred, fifty, or ten rupees a head, as the case may 
be. 


(2) Where such higher valpe has been declared, the railway 
administration may charge, in respect of the increased risk, a per- 
centage upon the”"excess of the value so declared over the respec- , 
tive sums aforesaid. 

(3) In every proceeding against a railway administration’ for 
the recovery of compensation for the loss, destruction, or deteriora- 
tion of any animal, the burden of proving the value of the animal, 
and, where the animal has been injured, the extent of the injury 
shall lie upon the person claiming the compensation 5 . 

Old Acts. 

Act XVIl/of 1854. } No corres P ond,n 8 provision. 

(Notes). 

(General). 

(1) Analogous provision. 

Cf. S. 7, the Railway and Canal Traffic Act. 1854 (17 and 18 Vic., C. 31). S 
<2) Scope of section. ? 

This seotion limits the amount of compensation recoverable for the loss, 
destruction or deterioration of animals. T 

1. — ** Loss, destruction, or deterioration of animate. 9 ' 

See notes under S. 72, supra, and S. 75, infra. 

(1) Duty to carry animals. 

(а) It is not necessary for a Railway Company to carry cattle otherwise than 

according to its profession. Donohoe v. L, and N . W. By. Co., 15 W, 
R. 792. U 

(б) Where a Railway Company received cattle and there was nothing to show 

that there were any ordinary oattle trains on the line, it was left to the 
jury to say whether the company should have sent them on by a 
special train. (Ibid.) t ¥ 

(c) The jury will not be directed that the company are bound to forward oattle 4 

only by ordinary trains (Ibid ) V 

(d) The delivery of oattle must be in a fit and proper place. Booth v. N,E. By , 

Co., L.R. 2 Ex. 173. X 
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(e) Though a Railway Company may not be bound to provide fences or guards 
at the place of delivery for preventing the animals from straying on to 
t the line, the responsibility of the carrier does not como to an end 
until such time as the owner or consignee has had, or by watchful- 
4 ness, might have had an opportunity of removing the animals, Roberts 
v. N. E. Ry Co., 36 L.J. Ex. 83 ; Shepperd v. R, & E. Ry. Co., 37 
L.J. Ex. 113. Y 

(2) Carriers of afriimals. 

A Railway Company undertaking to carry live animals is subject ^o the 
ordinary carrier’s liability with regard to thorn. MManus v. Lanca- 
shire and Yorkshire Rif . G’o., 4 H. and N. 327. Z 

(3) Vice in case of animals. 

(а) In the case of animals, the cameras not liable for injury arising from the 

inherent vice of ihc animal. Blower v. Gt. Western Railway Co., 
L. R. 7 C. P. 665. ' A 

(б) But this does not mean that the animal must be shown to bo vicous in 

the ordinary sense. (Ibid ) B 

(c) It is sufficient if, tlicro boiug no negligence on ihe carrier’s part and nothing 

extraordinary being shown to have happened, the animal is found 
injured owing to its own struggles. (Ibid ) C 

(d) The carrier cannot be charged with negligence, if an animal escapes by 

reason of the insufficiency of a chain and collar, which is sent with it 
by the owner and appears to bo sufficient. Richardson v. N E. Ry. 
Co.. L. Li. C. P 76. D 

(e) The case would, however, be different if the fastening could be seen to be 

insufficient, Stuart v Riadly, 2 Stark 323. E 

(f) In Richardson v. N. E . By Co , supra, tho company would probably, upon 

the facts, have been held liable, whether there was negligence or not, 
on the grfmnd that the conditiors upon which it undertook to carry 
the dog were nob signed by the owner, and that therefore the ordinary 
carrier’s liability attached. 13’it ihe special case expressly found 
that the company was not common carriers of animals. F 

(4) RestiYeneas. 

A condition exonerating the company from liability for damage occasioned by 

kicking, plunging, or , does not exonerate the company if the is 

caused by the company’s negligence. Gill v. Manchester Ry. Co., L, 
R. 8 Q.B. 186. G 

(5) Offer of free pass. 

A condition exonerating the company from liability for negligence in carrying 
cattle is invalid, though there may be a subsequent condition offering 
a free pass to ftiduce the owner to send a driver in charge, and the free 
pass is accepted. Rooth v. N. E. Ry. Co., L.R. 2 Ex. 173. H 

(§) Damage to be shown at timfe of unloading. 

A condition that the company will not be liable for damage to cattle unless the 
damage is pointed out at the time of unloading, is unreasonable where 
there is no option. Lloyd v. Waterford and Lemerick Ry. Co., 16 Ir, 
C.L. 37. X 
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(7) Owner undertakes all risks : 

(a) Where the owner undertakes all risks of conveyance whatever, the company 

will not be liable for damages to cattle caused because the trucks are 
unfit and unsafe. Chippendale v. Lancashire and Y<yrkshire By. Co •, 
21 L.J. Q.B. 22. J 

(b) And such a condition will exempt the Company from liability for gross neg- 

ligence. Carr»v. Lancashire and Yorkshire By. Co* 7 Ex. 707. K 
* 

(8) Agent for delivery. 

(а) A station-master is the— of animals carried through a railway. Wright 

v. L7<&N. W. By. Co., L R. 10 Q. B. 298. L 

(б) A station-master assenting /o some other mode of delivery than the usual 

one uill bind the Railway Company thereby. (Ibid.) * M 

(9) Consignment of animals— Detention— Liability pi Railway Company. 

Where, owing to a groundless claim made by a Railway Company, it refused to 
give delivery of cattle to r.he consignee ac a lime when he had absolute 
right for them, held, that the ComDany was liable for damage caused 
to tt»e cat,io by the exposure. Cordon v. G. W. By Co., L.tt. 8 
Q.B.D. 44. N 

, (10) Right of Railway Company to recover expenses incurred .— 

According to the English Law, a Railway Company putting a horse at the end 
of a journey into a livery stable for its protection may recover the 
charges from the consignee. Q. N. Ry. Co. v. 8 waff eld , 43 L. J. 
Ex. 89. O 

(11) S. 8 (b), Act XI of 1890 (Prevention of cruelty to animals)— Infliction of cruel- 
ty to animals by servants of company —Liability of company. 

Where a Railway Company’s servant inflicts cruelty to animals m spite of the 
Company’s instructions to the contrary, the Company cannot beprose- 
cutod for the act of its servants under S. 3 (6) of the Act for preven- 
tion of cruelty to animals, 1890. 26 B. 609 = 4 Bom. L.R. 290. P 

(12) Conditions under which goods despatched by railway— Deterioration— ^ 
Remoteness of damage. 

Where the plaintiff had not informed the defendant Railway Company, at the 
time the Company under- ook to carry his goods, that they were 
reqmred by him at a speific time and for a specific purpose, he could 
not, on delay in delivery, claim the excess price which he could have 
realised on a sale of them at such time and place. Nor could he re- 
cover any expenses incurred by him, whioh were not the proximate 
and direct consequence of the delay, m the delivery of the articles. 
Also, except on proof of deterioration, the plaintiff would be bound by 
the conditions on the back of the forwarding note signed by him. 21 
M. 172. See Wilson v. Lancashire arid Yorkshire By. Co. t SOL.J.GJ^ 
232, and Gee v. Lancashire and Yorkshire By. Co., 3CPL.J, Exoh.ll. Q 

2.— “Mules, donkeys . 99 

The words mules” and*“ donkeys ” were added by the Indian Railways Act 
(1890), Amendment Act (IX of 1896), 8. 4. R 


28 
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(J.~“ Caused them to be declared, or declared them • " 

, Declaration of value. 0 

(а) The — under 8. 7, fche Railway and Canal Traffic Act, 1854, must be such 

* as to convey a distinct intima r ion that the sender intends to hold the 
company responsible for the higher sum. Robinson v. L. and S.W . 
% Co., C.P. 19N.S. 51. S 

(б) If thero is no such declaration, the Company cannot demand msu ance 

money beyond the usual charge, on tli° ground that a servant of the 
Company has been casually informed what the animal is worth. 
(Ibid.) ‘ T 


4.--'* At the time of their delivery 99 
Protection of Bailway Company. 

(a) A Railway Company has the right of protection, even though a complete 

contrict for carriage of the animal has not been entered into and no 
delivery of it has taken place. Hobyman v. West Mid. Ry. Co., 5 B & 
S. 560. ' U 

(b) It is sufficient if the animal is about to be delivered to, or received by the 

• Company. (Ibid.) Y 

(c) Miller, J. in the samo case has said “So soon as the horse enters the Railway 

Company’s premises for th*» purpose of being received, fot warded and 
delivered, the act of deli vexing begins, and, if the person sending a horse 
to be o-irned on the railway desires to be in a position to recover agsirst 
the Company greater damages than the amount limited by the sialute, 
he must have made the requisite declaration of value before the horse 
was taken to the premises of the Railway Company. This may give 
rise to some inconvenience, but I cannot construe the words “ time of 
such delivery ” otherwise, without holding that the legislature deem- 
ed it expedient to limit the liability of the Company during the 
existence oh the contract to carry, but made no piovision for the equally 
probable risk to the Company attending the act of receiving and 
delivering into their care ” ‘ W 


5. — “/n every proceeding — compensation 
What value binding on consignor. 

Value declared is binding on the consignor. Mclance v. L & N. W. Ry Co, 
3 H. and C. 343. X 


74 A railway administration shall not be responsible for the 
Further provision loss, destruction, or deterioration 1 of any luggage 
belonging to, or in charge of, a passenger 2 unless 
a railway servant has booked and given a receipt s 
therefor. 


with respect to the 
liability of a railway 
administration as a 
carrier of luggage. 


Old Acts. 


Act IV of 1879 .. S. 32. 

Act XVin of 1854 .. S.9. 


H.B.—The words 11 or in charge of a passenger ” are new. 
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(Notes). i 

General. 

<(1) Scope of section. 

This section provides for freedom from responsiBlity, for the “ lo^s or deteriora- 
tion of the parcel or ptckago” not merely for freedom from rospon- 
sibriityfor the loss of the contents of such parcel or f package. 73 P. R. 
. 1907. X 1 


(2) Object of the rule contained in this section. 

The — is obvi nisly to jnake the Company liable only f >r property entrusted to it 
and not for property Which a passenger chooses to keep m his own 
1 custody, whether in his compartment or elsewhere. (Ibid). Y 

.(3) Provisions of this section. * • 

The — wi'l nor. prevent the Railway Company being liable, if, m fact, it does not 
arrange for, but neglects the practice of, booking luggage, and then 
accepts luggage without requiring it to bo booked. See Collett on 
Torts, p. 235. • Z 

■ 

I.— “Loss, destruction or deterioration." * 


See cases noted under S. 72, sup} a, and S. 75, infra. 

2 - “Any luggage — passenger. 9 9 


A 


Personal luggage defined. , 

Whatever the passenger takes with him for his personal use or convenience 
according to the habits or want9 of the class to which he belongs, 
either with reference to the immediate necessities or to the ultimate 
purpose of h«s journey, must be considered as personal luggage. 
Macrow v. Great Western Railway Go , L.R. 6 Q.B. G12 (622). B 

{ 1 ) Articles held to be passenger’s luggage. 

(а) Passenger’s clothing. G.N.Ry . Go. v Shepheul. 21 L. J. Ex. 286. 

(б) What is reasonable from the position of the passenger and the journey he 

is upon, will be deemed luggage. (See Collett on Torts, p 232.) 

(c) Everything for the personal convenience of a passenger. (G.N, By. Co. v. 

Shepherd , 2i L.J. Ex. 286). 

(d) Perhaps, even a small present, had he such with him. (Ibid.) 

(e) A book on the journey. (Ibid.) 

( f ) A ressonab’e amount of money for use. (See Story on Bailments, 498). 

(p) A watch. (Ibid.) 

(A) A pair of pist Is. (Ibid ) 

(i) A pair of sheets or the like, taken by a passenger for his own use on a jour- 
ney. Macrow v. G. W Ry Co , L R. 6 Q. B 612 (622), 

(7) A hamper, containing provisions intondod as a present. Case v. L. and S.W. 

By. Co. 1 L.J. Jan, 3, 1880, p. 9. C 

fl.B. — But this decision seems to be inconsittent with the other authorities. 


<3) Articles held not to be passenger’s luggage. 

(a) Merchandise and materials intended for trade and to be sold at a profit. 

(Bahill v. L. and N. W. By , Co., 13 C.B.N. S. 8J«). # • 

(b) A trunk of laces, silks, or samples of merchandise. Phelpson v. London etc. f 

By. Co 11 Jur. N.8. 652. 

(c) Pencil sketches of an artist. Mytton v. Midland By . Co., 23 L.J. Ex. 

385. 
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, (d) Articles of such shape or size thaff they cannot reasonably be carried as,peiw 

sonal luggage.^ Hud&ton v. Mid By. Co-, L.R. 4 Q,B. 366. 

(e) A Spring horse. (Ibid.) 

( f ) A bicycle. Britten v. Q . AT. By . Co., (1899) 1Q.B. 243 f 

(</) Children’s playthings, Hudston v. AT. f2?y. Co., L.R. 4 Q.B, 366. 

(A) Title deeds (not his own) and bank notes intended to be used by a solicitor 
in & cause in which he is engaged. Phelps v. L. & N. W. By. Co., 

34 L. J. C. P. 269. 

(i) Bedding for the use of a household. Macrow v. G. W. By. Co , L. R. 6 Q. 

# * B. 612 (622). 

(;) A quantity of blankets and quilts for the use of the passenger’s household. 

, (Ibid.) ' D 

(4) Passenger's luggage— Liability. *• 

The Company are subject tothe ordinary liabilities of carriers with regard to 
# the personal luggage of a passenger carried for hire when the luggage 

is placed in a separate van or other place appropriated for the pur- 
pose, Macrow v. Ot. Western By Co.. L, R. 6 Q. B. 612, E 

(6) Servant may sue though master paid the fare. 

(a) A servant, whose fare has been paid by his master, can maintain an action 

for loss of luggage. Marshall v. York, Newcastle and Bm wick By., 

L. 21J. C. P. 34. 

(b) It appears to be immaterial by whom the fare is paid. (Ibid.) 

(c) So an officer earned under contract with the Government may sue for the 

loss of his luggage through negligence. Martin v. Great Indian 
Peninsula By. Co., L.R. 3 Ex. 9. F 

(6) Luggage in custody of Company. 

(a) Luggaqc in the carnage, if placed there with the knowledge and assent of 

the Compan>*s servants,'*’ is m the custody of the Company. G.N , By. 

Co v. Shepherd , 8 Exch 30. 

(b) But their liability is much modified thereby, and the passenger is bound 

to take ordinary care of it. Talley v. G W. By. Co., L.R, 6 C.P. 44. 

(c) Where luggage etc. is locked m the cloak room at a railway station, it is 

not received by the company as carriers, but is a deposit with or 
without hire as the case may be. Van Toll v. S. E By. Co., 8 Jur. 

N. S. 1213. ‘ 0 

(7) Liability of railway administration as carrier of luggage. 

The liability is only to the passenger whose property the luggage appears to 
be. Becher v. G.E . By Co. L.R* 6 Q.B. 241. H 

(8) Person not travelling with luggage cannot sue. 

(a) Thus, a person sending, his luggage by his servant cannot maintain an 

# * action for its loss. (Ibid.) I 

(b) Where a servant is travelling with luggage of his master who ir. not travel- 

ling by the same train, the master is not entitled to sue on contract 
for damage done to his property while in charge of his servant* 

> Meux v. O.K. By. Co., (1896) L.R., 2 Q.B. 387. J 
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(c) But the master has a right to bring an action on tort and recover. (Ibid,) K ' 

<9) When liability commences. • 

(6) The liability of the Company for passenger’s luggage commences from the 
time when it is delivered to the servants of the Company for the partic- 
ular journey, though the train may not start for a considerable time* 
Lovell v. L. C. <t D, Ry. Co., 45 L.J.Q.B. 476. . L 

(b) The Company is not justified in refusing to take charge of passenger's lug- 

• gage as common carriers, because it is packed up in a shawl. (Mun- 

ster v. 8. E. Ry . Co,, 27 L.J.C.P. 308). 

•• 

<10) Luggage placed in compartment with passenger. 

(a) The ordinary carrier's liability does not extend to luggage placed at the 
passenger’s request in the carriage in which he intends to travel. 
Berghcim v. Great Eastern Ry. Co., 3 C.P.D. 221. N 

(5) The Company is only liable for the loss*of such luggage if there has-been 
negligence. (Ibid.) 0 

ill) Merchandise carried as luggage. . 

(a) If the passenger carries, AmoDg his luggage, merchandise for which the 
Company is entitled to charge, he carries it at his own risk. ( Cahill 
v. L. it N. W. Ry. Co., 13 C.B.N.S*. 818). P 

(5) (i) Where luggage is carried free, the merchandise should be paid for , if a 
box, obviously containing merchandise but carried as luggage, is lost 
or stolen, the carrier is not liable, BelfasLRy. Co. v. Keys , 8 Jur. 
N.S. 387. Q 

(ii) And the acceptance of the box by the carrier’s servant m violation of 
the rule, does not alter the carrier’s contract. (Ibid.) R 

(c) (i) Possib'y, jf the Company have notice that the passenger has with him 

goods which are not personal luggage, and choose to carry them, they 
would be responsible. See Great Northern Ry. Co, v. Shepherd, 

8 Ex. 20 ; Cahill v. L, <t N. W. Ry. Co., 13 C.B.N.S. 818. S 

(ii) That the box is marked outside 44 glass,” does not amount to such 
notice. Cahill v. L and N. W. Co., 8 Jur. N. S. 1063. T 

(d) On the other hand, if the passenger has notice that the Company carries 

merchandise only upon certain payments being made, and he is allow- 
ed to take a parcel which is obviously merchandise, he cannot mam - 
tain an action. Belfast and Ballymena Ry. Co. v. Keys , 9 H. L. 556. U 

(12) Ss. 47, 72 and 74— Passenger’s 41 luggage," articles of merchandise sent as— 
Loss in transit— Liability of Railway Company. 

(a) Where a package containing merchandise delivered by a passenger to the 
servants of a Railway Company to be carried as passenger's 1 ‘luggage” 

, was lost held that the Railway Company* was bmnd to make good 

the loss. 13 C. W.N. 847. * # Y 

(5) The liability arises under 8. 72 of the Act, which spec&cally exoludes the* 
operat on of the common law as to carriers and the Carriers Act of 
1865 to such cases of loss of goods. (Ibid.) W 

(e) Rule 76 of the rules of the Railway Company, by providing that 41 persons 

tendering amongst their luggage articles not properly classible as suoh 



J72 


Act IX Of 1890 (INDIAN RAILWAYS ACT). 


[8. 74 


* 2.—“ Any luggage .... passenger 9 9 — {Cont inued ) . 

do so at their own risk,” did not absolve the Railway Company from 
liability. (Ibid.) X 

(13) Personal luggage of passengers- -Delivery of. 

(a) It is tHie duty of a Railway Company, in regard to the luggage of a passenger 
(which travels by the same train, but not under his control) which 
has reached its destination, to have the luggage ready on the platform 
af the usual place of delivery until the owner, in the exercise of due 
diligence, can call and receive it. Pat&cheider v. Great Westett^ By. 
Co ., L. R. 3 Ex. Div. 153, cited in 3 B. 9G. Y 

(5) The liability of a Railway Company as carriers continues for a reasonable 
time after the arrival of the goods at the station of destination. (Ibid ). Z 

(c) (i) Where the Railway Company has provided for porters for carrying the 
luggage of the passenger from the platform to the carriage engaged by 
him for its removal, the Railway Company’s liability continues till the 
porters'have discharged their duty. Richards v. L. B . and S.C.By . 
Co ., L. R. 3 Ex. I). 153. A 

(ii) The liability continues till tho duty is done by placing it m the passenger's 
• cab or coach Richards v. L B. d S.C. By. Co., 7 C.B.S. 39. B 

(14) Non-liability. 

A Railway Company is not, liable, when a passenger walks home leaving his 
luggage with a porter, saying he will send for it, the reason being that 
the transaction amounts to a re-delivery to the porter as agent for the 
passenger. Ilodkmson v. L. d N.W.Ry Co , L.R. 14 Q.B.D 228 C 

(15) Luggage labelled and placed in rail— Passenger not getting into train— Lug- 
gage not restored— Liability. 

(a) English Law. 

Semite . — According to the—, whm a passenger, seeing his luggage labelled 
and placed in the van, through some accident is not able to get into 
the tram which goes off with it, and tho luggage is never restored to 
the passenger, held, that there is evidence of negligence on the part of 
the Railway Company. Cutlet v. North London By. Co., L,R. 19 
Q.B. I). G4. D 

(M Indian Law . 

In India, under such circumstances, if the Railway Company has given a 
receipt it must show that the care prescribed by S. 72 of the Act has 
been takenoby it. E 

(16) Cloak-room ticket. 

Upon the question whether a — , with the usual conditions exonerating the 
company from liability, applies only to luggage actually placed in the 
oloak-room, or extends to luggage wherever it may be warehoused by 
a Jhe Company, See Earns v. Gt. Western Railway Co ., 1 Q.B.D. 515.F' 

(17) Warehousing luggage— Rule under B. 47 (1) (f) supra , as to deposit of articles, 
in cloak-room. 

See Rules regarding the warehousing and detention of goods, (23-27), noted 
' # under 8. 47 (1) (f ), supra. & 
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(16) Right of passenger to his luggage at’any time, en route . 

(a) English law, • 

• 

According to the , “a traveller by railway, dissatisfied with his mode of 

travelling, may at any point stop' and require that fys luggago should 
be delivered to him.” Per Martin B. tn Scotthoi n v. S. Staff liy. Co. 

8 Ex. S41. H 

(6) Indian law. 

9 It is doubtful whether a passenger is entitled to his luggage at any time en 

route. I . 

-** . * 


3. --"Receipt ” 

Receipt given to a passenger under thiB section 

The is a token of delivery to the rai way administration for carriage by 

a railway. 56P.R. 18U7. 9 # J 

75. ( 1 ) When any articles mentioned in the second schedule 
are contained in any parcel or package 1 delivered 
Further pi o vision to a railway administration for carriage by rail- 
ha bi hty 8 ? fairly hvay way, and the value ‘ 2 ofsuch articles in the parcel 
carrVe^m 1 a rUclt^ of or P ac ^ a 8 e exceeds one hundred rupees, the rail- 
sp ciai value. way administration shall not be responsible for 

the loss, destruction, or deterioration 8 of the 
parcel or package 4 unless the person sending or delivering the 
parcel or package to the administration caused its value and contents 
to be declared, or declared them at the time of the delivery of the 
parcel or package Jfor carriage by railway, 5 and, if so required by 
the administration, paid or engaged to pay a percentage on the value 
so declared by way of compensation for increased risk. 6 

( 2 ) When any parcel or package of which the value has been 
declared under sub-section (1) has been lost or destroyed, or has 
deteriorated, the compensation recoverable in respect of such loss,, 
destruction, or deterioration shall not exceed the value so declared, 
and the burden of proving the value so declared to have been the 
true value shall, notwithstanding anything in the declaration, lie on 
the person claiming the compensation. * 

(3) A railway administration may make it a condition of carry- 
ing a parcel declared to contain any article mentioned in the second* 
schedule, that a railway servant authorized in this behalf has been 
satisfied by examination or otherwise that the parcel actually con- 
tains the article declared to be therein. 
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| tOld Act.). 

Act IV of 1879-Cf. S. 11 with Sub-Bs. 1 aud 2 of the present section, 

„ XVIII of 1854-Ci S. 10 with Sub-Ss. 1 and 2 of the present section. 

Sul)- 8. 8 is new. 

t (Notes). 

Qeneral. 

(1) Analogous provision. # 

Of. the Garners Act 1830, (11 Oreo. IV, and I Will. IV, c 68, 8.1.) K 

i 2) Nature of the obligation of common carriers to carry goods with safety. 

(а) 11 To give due security to property, the law has sdded lo that responsibil- 

ity of a carrier which immediately arises out of his contract to carry 
for a reward, namely, that ofrtaking all reasonable care of it, the res- 
ponsibility of an insurer. From his liability as an msuier the carrier 
is only iclieved by two things, viz., the act of God and ihe King’s 
enemies.’* Per*Best, C.J. in Riley v. florae, 6 Bingh 217, cited in 19 
B. 165 (181). L 

(б) 44 He (the common carrier) is considered as having contracted to insure 

the safe delivery of, that is to -ay, as having contracted to carry and 
deliver safely and tecurely (the act of God and of tho Queen’s enemies 
alone excepted^ the goods of which he as common carrier is bailee.” 
bergheimpr. The Cheat Eastern Ry. Co, 3 C.P.D, 22, cited in 19 B. 
165 (182). N 

(c) “ The reason why the law implied that this is his contract was that the 

carrier had, by himself or his eervauts during tne bailment at times 
and in places where he could not even be supervised, the exclusive 
control and care oi the goods mrusted to nimby ihe owner, and, 
consequently to prevent fraud, the law imposed on tho-.e who con- 
tracted to^ carry goods as common earners the obligation also to un- 
dertake to insure their safety.” (Ibid ) N 

(d) “ The law and liabilities of common earners are founded on custom irres- 

pective of contract, A common earner is and always has neen liable 
to be med for any breach of this common la// duty in an actiou fur 
tort.*’ Per Garth , C.J., m 10 C. 166 (186). 0 

(c) 4 * It is true that, when the employment of a common canier has com- 

menced, the iaw implies a contract on his part tj perform the duty 
imposed upon him , and consequently he is 1 able to be sued in a u 
action cither of tort or contract, according to the conveyance or advan- 
tage of the plaintiff m each suit. ( Ibid ) (See Bullen and Leake on 
Pleadings pp 101 & 243 ) P 

action, scope of. • 

This seotion declares that, where the cost of valuable goods sent by Railway 
exceeds Rs. 100»in value, the Company cannot held liable for lors 

* 4>i them unless the sender had declared ^ the r nature and value and 

paid higher charges for the ino eased risk, the word 4 * value ” in the 
seotion clearly meaning the price for which they would usually sell at 
th* time in the market. (In the Sadar Court of the Province of in 
31st Dec . 1894.) Q 
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General -(Concluded)- 

(4) Plaintiff transgressing provision of B. 10, Act XYI1I of 1881. 

A plaintiff who has transgressed the provisions of S. 10 Aot XV11I of 1654 (= 
present section), is not entitled to decree, even though th$ defendant’s 
servants have been guiltv, as carriers, of negligence or criminal acts 
within the meaning of S. 8, Act III of 1865. Appeal >To. 97, 29th April 
1879, D.O.R., Part X (32). R 

/. — ** Any parcel or package " 

• * 

(1) “ Any parcel or paokage ’’—Scope of the expression. 

The wotds “any parcel or packHge” in this section include “passenger’s” luggage 
dealt.pu,th by S. 74 of the Act. 73 P.R. 1907. S 0 

(2) Luggage belonging to, or in charge of, a passenger. 

(a) A — which has been booked H>y a railway servant and for which a receipt has 

been given under S. 74 of the Act, is a parcel or package delivered to a 
railway administration for carriage by a railway within the scope of 

S. 75 of the Act. 56 P.R. 18y7. * T 

• 

(b) Hence, on a plaintiff failing to make declaration in respect of such “luggage” 

„ . which was valued at a sum exceeding Rs. 100, held, that, under S. 75 

of the Act, the railway adn irnstration was free from liability f®r the 
loss, thereof, both as regards scheduled and non-scheduled articles 
contained therein. (Ibid) , U 

2.-“ The Value." 

“Yalue” Meaning and scope of the term. 

(a) That term “ value ” refers to the intrinsic value at the time the parcel was 

delivered to the lailway Stoessiger v. S . E. By Co., B E. and B. 
549. Y 

(b) The word “ value ” clearly means market-value of the articles, the price 

for which they would usually sell at the tune m the market. (In the 
Sadar Court of the Province of Sind, 31st tec. 1891). W 

(c) The words m the seotion “ the value ” mono that value at destination , and 

not at place of despatch which rcpi csents the proper measure of 
damages in the event of loss of the goods. ( Ibidi , X 

(d) Discount allowed by the seller to the particular purchaser or consignee 

cannot legally be deducted from the “ said value.” (Ibid), Y 

3.— “ Railway administration. . . deterioration . " 

(1) Loss, destruction or deterioration. 

(a) The wor s “of the parcel ” in this section include the loss caused by the 

criminal misappropriation of the parcel by a servant of the Railway 
administration in charge thereof. 19 B. 159. Z 

(b) The word “ loss ” in S. 10, Act XVIII of 1854, applies to a case where the 

loss is caused b> the criminal act of the servants of a railway company. 

5 M. 208 (212). * f * A 

(c) The term “ loss or injury ” m S. 10 is not to be limited to accidental loss 

or accidental injury but would cover also enses where the loss or in- 
jury was occasioned by the gross negligence or injury or criminal acts 
of the company’s servants. (Ibid), B 

t • 


24 
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I?. — “ Railway administration . . ..deterioration”— (Concluded), 

(2) Company’s liability for loss of pass&iger’s luggage. 

A railway passenger^ whose box containing cloths, gold and silver ornaments 
« and currency notes of value of over Rs. 100, has been entrusted to the 
Railway Company’s servants for conveyance m the luggage van end 
S has been lost or stolen, cannot recover the value of the box or of any 
part of its contents from tbe company, unlcfS he had made the decla- 
ration prescribed by S. 75 (1) of the Act. 7-3 P.R. 1907. C 

• * 

(3) Through-booking of goods by steamer and rail— Liability of steamer company 

for loss during transmission by rail. * 

The plaintiffs consigned a parcel of silk articles through tbe India General 
Steam Navigation and Railway Company, Ld. t for delivery at K r 
knowing that the articles would be carnod in the first instance by the 
, defendant company, then by tho Eastern Bengal State Railway and 

then by the East India Railway Compai y. They did not declare the 
Miluo of the articles which exceeded Rs. 100, nor disclose the contents 
, of the parcel. It was found that the goods wore lost after they had 

bfcen made over to the Eastern Bengal State Railway. Held , that the 
agreement was not in substance with both the Steam Navigation Co., 

* and the Railway Companies, and the former could not be held re- 

sponsible for the loss. 11 C.W.N. 1076 (11 C.W.N. 1071, F.), D 

(4) Luggage in charge of a passenger, no declaration made re. 

Where tho plaintiff had made no declaration in icsptct of a luggage booked by 
a railway and for which a receipt lias been given under the provisions 
of S. 74, which was valued by him at a sum exceeding Rs. 100, held , 
that, under S. 75, the railway administration was free from liabilry 
for the loss thereof, both as regards scheduled and non-schedulcd 
irticles contained therein. 5G P.R. 1897. E. 

4.—” Of the parcel or package. 99 

(1) Alteration in the law. 

(a) The woids “of tho parcel or package ” in S. 75 form an alteration m the 

law. F 

(b) According to the Old Acts (Act IV of 1879 and Act XVIII of 1854) protec- 

tion was only extended to the contents of the paicel which should have 
been declared under those Acts. (See S. 11, Act IV of 1879 and S. iO 
Act XVIII of 1854). 0 

(c) The same is the case under the English Carriers Act. Treadwin v. G.E. 

By. Co., 37 L J.C.P. 83. H 

(d) But now, protection extends to tbe entire parcel or package, including 

the articles whiph should have been declared and those which need 
not have been declared. (See present secion). I 

(2) Luggage in charge of passenger. 

, • Luggage belonging to, or in charge of a passengf r which has been booked by a 
railway servant and for which a receipt has been given under the 
terms of S. 74 of tho Act, is a parcel or package delivered to a railway 
administration f r carriage by a railway within the scope of S. 75 of 
the Act. 56 P.R. 1897. J 

„ • • 
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S. — “ Declared them — Railway.” j 

(1) Declaration of value necessary. * 

(a) Under this section the value and contents of ^ articles exceeding Rs, 100 

sent through the railway should have been declared. Where this is 
not done, the railway administration is not responsible for the loss of 
the goods. Secretanj of State v Dovida Hum, (18'H) Sadar Court 
of Sind. K 

(b) Under this section it is necessary th*t both the value and the contents of 

the parcel if dver Rs. 100 in value should be declared, before the 
, Railway Com* any can be held liable m tespect thereof. 19 B. 159. L 

(2) Declaration of valuable goods, essentials of 

(а) li The dec aratiou must come from the send, r, and must be so expressed 

as to TTe understood by the carrier as such, and, as I think, understood 
ako as the foundation df a conb act.” Per Byles, J., in Robmsoy v. 
The South-Western Ry . Co y , .14 L J.C.P. 234, cited m 19 B. 165 
(180). * M 

(б) “ The declaiation must be made with the intention that it should.so 

operate as to entitle the company to charge the higher iate. ** Per 
Smith, J. in ( Jbtd ) . N 

** * (c) The conditions of 8. 10, Act X\ III < f 1854 (Of. present section) are not 

fulfilled by the sender merely giving an account of the quantity and 
description of the goods delivered for carnage, when required to do sc 
by the booking clerk. 5 M. 20. w 0 

(rf) When* a box containing 7 bais of silver valued at lls. 4,296-10-9 had been 
delivered to the Riilway Company at Tnchmopoly Station for carriage 
to Bombay, held, that to establish the liability of the Railway Coin 
pany m the case of excepted articles, the deelaiat on required by S. 10 
Act XVIII of 1854 must be made in such a manner as to mtimatt 
that the sender invites the Railway Company to undertake the specia 
risk and is willing to pay the increased chat go. [Ibid). I 

(e) A person who sends or deliveis the parcel containing any of the valuable 
artic.es specified must take the first step by giving that mformatior 
as to its contents to the carrier which ho a’ono can give, and if h( 
does not take that first step, he comd not maintain an action, asS. 1 
the English Carriers Act, 11 Geo. IV and 1 Will IV, c. 68, sayi 
that the cam r shall not be liable unless the declaration is made 
Buxcndale v. Hart , 6 Ex. 769, cited m 19 B. 165 (176). ( 

(3) OmisBion to declare value and nature of goods, effect of. 

Where the consignor, at the time of delivering valuable property to the Com 
pany’s clerk, omitted to declare the nature and value thereof as re- 
quired by the section, the Company cannot be held bo bo liable as 
bailees under the Indian Contract A<^t. 19 B. 165. B 

(4) Valuable article not declared— Liability— Protection of Company. 

(a) Where the value of an article of the kind, specified in Sch. II has neithei 

been declared nor insured, a Railway Company is qot liable for non- 
delivery of the same. 2 M. 310. 8 

(b) The protection from liability, conferred on the Railway Company by S. 10, 

of Act XVIII of 1854, (C/. present section) in cases in which the value 
of such property is not declared and the higher charge paid, does not 
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S.—“ Declared them. ■ . . Railway "—(Concluded). 

cease on arrival of the parcel at the place of the destination but extends 
to period at which the consignee takes delivery. (Ibid). T 

(tn Coin sent by railway, lost in transit. No declaration of the oontents of the 
box made, no increased charge paid and no insurance effeoted. Held % 

« that the Company was not liable, its liability as common carriers 
having been taken away by Act IV of 1879. 19 B. 165. U 

<5) Uninsured goods. 

Plaintiff presented a bale of silk at the railway station at A for transport by 
rail to M. He was requested by the Railway Company to “Insure,” 
but declined to do so, engaging that the goods should go at the owner’s 
risk. When th* hale was delivered at M, it was discovered that the 
silk had been abstracted and hemp substituted. Held, under the cir- 
cumstances, that the Railway Company were protected by S. 10, Act 
XVIII of 1854 ( Cf . present section), 96 P.R. 1868. Y 

(6) Uninsured goods— Theft Company’s servants. 

• Where plaintiff delivered two parcels of shawls to a Railway Company declar- 
ing the nature of the contents of the parcels, but saying nothing about 
their value, and one of the parcels was not delivered to the plaintiff at 
# his destination, and be sued the defendants for its value, alleging that 

they had been stolen, held, that the plain tiff was bound to declare the 
value of the shawls. The plaintiff could only bo excused from doing 
so by the defendants voluntarily or involuntarily lending him to be- 
lieve that such a declaration was unnecessary, and he w is protected 
from loss without making it. 29 P.R. 1872. W 

6 . — 44 If so required . . . .risk.” 

<1) Loss of valuable articles— English and Indian laws similar. 

(а) Where the servants of a Railway Company received a box containing gold and 

silver coins, and the person delivering the same declared their value 
and natdre. he was not bound to tender, but the carrier, must demand, 
the increased charge for insurance. 19 C. 536 ( dissented from in 19 
B. 165). X 

(б) And if no such demand was made, the carrier would be liable for the 

loss of, or injury to, the goods, although the increased charge was 
not paid. (Ibid). Y 

(c) The wordsof ihe English Act 11 Geo. IV, and 1 Wm. IV, c. 68, S. 1, and the 
words in Act IV of 1879, S. 11 ( = present section) are practically the 
same so far as this matter is concerned, (Ibid.) (Great Northern By. 
Co. v. Behrens , 7 H and N. 950, F.), Z 

(2) Liability of receiving Company— Excess charge paid by the delivering Company 
-—Alteration of contract. 

The Nizams State Ry. to. received certain goods to be delivered to the plain- 
tiffs at A era station through the G.I.P Ry. Go. and received a certain 
amount for the wasgon load. At Agra, the G.I.P. Ry. Co. refused to 

a/ deliver goods; unless a further amount was paid at maund rate. The 

plaintiffs paid the amount uuder protest aod brought a Buit for re- 
covery of the amount against both the Railway Companies. Held , 
that the Nizam’s State Ry. Co. being the principal and the G.I.P* 
Ry, Co, bong' their agents, the former were so liable in damages to 
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6.—“// so required. .. .risk "—(Concluded). 

the plaintiffs. Hold also th&t the Bailway Company were not com- 
petent to alter the contract between the parties and charge per maund 
rate instead of waggon rate hs settled. A. 228 (P.B .) = A.W.N, 
(1907) 4=4 A.L.J. 80=2 M.L.T. 2. ' A 

(3) Payment of inereaBed charge -Effect. ' 

(а) The payment of the increased charge in S. 11 of Aot IV of 1879 attaohes to 

a Railway Company the liability of ordinary bailees, ,17 B. 728. B 

(б) The payment, by a consignor of Silver com, of the specie rate required by 

the general regulations of a Railway Company to be paid for the 
carriage of such goods, is not such a payment as satisfies the require- 
ments of this section. 19 B. 159. C 

(9) Increased charge on declaration of value, not an insurance charge. 

A charge of insurance is not covered by the phrase “an increased charge ” in 
this section. The fulfilment of the considerations spocified in the 
section does not extend the liability of 'the Company to that of insurers 
but merely regulates them to the position of ordinary bailees. 17 
B. 723 D 

( 5 ) Omission to demand extra charge for valuables. 

(a) The benefit of this section cannot be given to the Railway Company where 

they had received valuable goods after declaration of valuo without 
demanding an extra charge for insurance, and where the excess charge 
was not at all brought to the notice of the consigr.ee, the carrier will 
be liable for the loss of, or injury to, the goods, although the increased 
charge has nob beci paid. 19 0. 538 (541). E 

(b) Where a carrier receives goods of the description mentioned in 11 Geo. IV 

and 1 Wm IV, ch. 68, and the person delivering the same has dec- 
lared their va’ue ai d nature, he is not bound to tender, but the carrier 
must demand, the increased charge mentioned in the notice affixed in 
tho offioe, warehouse, or receiving house, whether the goods are there 
delivered, or to a servant sent to fetch them ; and if no such demand 
is made, tho carrier is liable for the loss of, or injury to, the goods, al- 
though the mcreas d charge has not been paid. The Gieat Northern 
Ity. Co. v. Behrnes , 7 H. & N. 950, cited in 19 0 538. F 

(General). 

8. 1, English Carrier’s Act, 1830, Will IY, c. 687. 

According to this section contractors, coach proprietors, and carriers, held , not 
liable for loss of certain goods above the value of £ 10, unless delivered 
as such and increased charge accepted. 0 

ENGLISH LAW— S. 1, ENGLISH CARRIERS ACT, 1830, (1 Wm, IV. c. 68), CASES 

UNDER. 

<1) Formal notice of nature of goods not necessary. n 

A formal notioe of the nature of tho goods is not necessary, if it is in fact 
brought to the notice of the Company what the goods are, and their 
value is sufficiently stated to enable the carrier to fix the additional 
charge he is entitled to make. 19 W. R* 800. H 
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<2) Gross negligence. • 

The earner is protected by S. 1 of the English Carriers Act, 1830, even if there 
• is — Hinton v. Dibdm , 2 Q. B. 640. 1 

<3) Loss. 

(а) A ftss of season or market is within S. 1 of the English Carriers Act, 1839 

(1 Will IV, c. 68) (Cf. present section). Wilson v. L. d Y. By. Co., 
.9 C. P (N. S.) 632. € J 

(б) So also a loss through dehverw to a wrong person by mistako. Montt v. 

JY. E. By. Co., L.R. 1 Q.B.D. 302 (308) # J1 

(c) So also a temporary loss noeessititing the replacing of articles by the owner. 

Millen v. Brasch, L. K. 10 Q.B D. 142. K 

(d) Tho loss ought to be a loss by tho^carrier, and not a loss by the owner merely 

• in consequence of tlm non delivery of tho article in due timo. Hearn 

v. L and S W> By. Cot , 10 Ex. 793. L 

<4} Delay from temporary loss* 

S. 1 of the English Carriers Act, 1830, protects the oamer from the conse- 
quences of delay H do'ivering r.lio goods owing to a temporary loss. 

• Wallace v. Dublin and Belfast Junction By. Co., l.R. 8 C. L 341. M 

<5) Delay, where no loss. 

But not against dolay fu delivery, where there is no loss of goods Hearn v. L. 
and S. W By Co 10 Ex. 793. N 

{6) If yalue declared, carrier liable 

(a) If the value and nature of the articles is declared, the common law liability 

of the earner re\ives, whether he demands an increased charge or not. 
Behrens v. G. L Railway Co , 6 II & N 366 0 

(b) Prioi to the carrier being made liable the value and nature of the contents 

of a parcel must bo declared. Jim t v. Buxendale , 6 Ex. 769. P 

(c) The necssity of declaring tbo nature of the articles is not put an end to, by 

the fact th -it tho nature of the articles are obvious to conjecture or 
guess. Boys v. Pink, 8 C. & P. 361. Q 

(7) Parcel or package 

A waggon containing articles of the kind mentioned in S. 1 of the English 
Carriers Act, but open at the top so that the Company can see what 
the art’clesarc, is a “ parcel or package” within that section. Whaite 
v. Lancashire and Yorkshire By. Co., L. R. 9 Ex. 67 R 

(8) Articles within S. 1 of the English Carriers Act, 1830. 

(a) ?vory, black, and agate bracelets, shirt pms, common gilt rings, brooches, 

tortoise shell purses, glass smelling bottles. Bernstein v. Buxendle , 
6CB.N.S. 2fW. S 

(b) Ivory fans A.G. v. Hartley, 5 Rn>s. 173. Rl 

(<:) A chronometor. 7 > Content v. L. ami S.W. Jly . Co., L.R. 1 Q.B. 641. 82 

m (d) MajA with iheK cases. Wyld v. Pickford . 8 M. and W. 443. S3 

(e) Pictures with their frames. Henderson v. L. and N.W. Ru. Co, L.R. 5 

Ev, 90. 

(fl Prints and odoured prints. Boys v. Pink , 8 C. and P. 361. T 
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(g) A looking-glass, Owen v. Burnett, 2 C and M. 353. w T1 

(h) Silk-dresses. Flower v. S.E. Rj. Co ., 16 L.T.N.S. 829. T2 

(i) Silk-fc’ghts and hose. Hart v. Bnxendle , 6 O.B.N S. 251. T3 

tj) Elastic silk webbing Bunt v. Midland fly Co., 2 H. & C. 889/ T4 

(7c) And possibly the packing case, if it contained only articles within 

S. 1 of the English Carriers Act 1830. Iradwm v. G/E. Ry. Co L. 
R. 3 C.P. 308. U 

(9) Articles not within S 1 of the English Carriers Act, 1830. 

(a) German silver fuzee lioxes. Bernstein v. Barendale , 3 C B N S. 251. Y 

* (h) A document in the form of a bill of exchange accepted by the person to 
whom it wa* directed, but having no diawer, and found by the jury 
to be of no value when delivered to the carrier Stoessiger v, S. E. 
Ry. Co.TSTE. and B 549. W 

(c) Painted carpet designs. Woo Heard v. L and N W. Ry Co . 3 Ex. D 121.X 

(d) The frame of a silk vestment not jisually framed. Trmdimn v G. E. Ry. 

Co , L.R. 3 C.P 303 , Y 

(c) Hat bodies made partly of fur and part'y of wool. Mayhew v. Nelsdn, 
6 C.P. 58. Y1 

(f) A packing case containing some articles not within S 1 of the English 
- - Carriers Act, '830. Treadwm v. G E. Ry. Co , L R. 3 C P. 308. ' Z 

(10) Articles which must be declared under the Indian Act. 

Sec Sch. II to this Act. * 

76. In anv ^uit. against a railway administration for compensation 
for loss, destruction, or deterioration of animals or 
ill m respert°of S°ods delivered to a railway administration for carriage 
loss of animals rr by railway, it shall not he necessary for the plaintiff to 
goods i prove how the loss, destruction, or deterioration was 

caused. 

Old Acts 

Act IV of 1879 .. S. 13. 

Act XVIII of 1854 . .No corresponding provision. 

(Notes). 

N.B. — See notes under Ss. 72, 73, 74, mpta. 

General. 

(1) Scope of the section— Burden of proof* 

(a) The provisions of this section cast, not on the plaintiff, but on the Railway 
Company, the burden of establishing the circumstances which, under 
the Indian Contract Act, wou’d exonerate the bailee from liability. 
On the plaintiff proving the dehverv of the goods to the Company and 
the destruction while in their custodv, it is for the, Company to 
establish the circumstances which would entitle them to be relieved 
from liability. 22 A. 36 , see also 26 O. 398. A 

(5) It is true that, by S. 13. Act IV of 1879 ( Cf . oresent section), a plaintiff who 
sues a carrier for the loss of Goods is not bound m the first instance 
to prove how their loss occuried ; but nothin* *b more^asy than for &A 
carrier to call his servants as witnesses, and to prove prima facie that 
the goods were stowed and protect d m the usual way, and so to throw 
upon the plaintiff the onus of proving some negligence or criminality 
cn the p»»-t of the carrier or his servants. 10 C. 166 (183). B 
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I Burden of proof . . . .goods. 99 

(1) Onus of proving that loss of goods booked under Risk-note was caused by 
some default for which Railway Company was liable* 

See«8 N.W.P. 200, # C 

(2) Onus of proving that goods entrusted to Railway Company were lost. 

See 7 B. 478 ; 17 M. 445. D 

(8) Onus of proving how the goods entrusted to Railway Company were loBt. 

See 17 B.*417 ; 17 M. 445. , ' E 

(4) Onus of proving negligence in Buit against Railway Companies for non-delivery 

of goods. 

SeeSB. 120; 22 A. 361. F 

(5) Onus of proving negligence on the part'of the Railway Company, in not pre- 
venting dangerous goods being carried in trains by passengers 

See 26 C. 465 ; 5 C.W N. 449. * G 

(6) \)nus of proving that goods were not stolen by Railway servants or their 

agents. 

• Where goods carried in a train of the defendants from Nangaon to Egaptur 
were plundered during the journey, 7 that the deferdants were 
entitled to the ^benefit of S. 152 of the Contract Act, and should be 
permitted to give evidence that the robbers of the plaintiff’s goods 
wero not servants or agents of the defendants, and that the defend- 
ants (by their servants and agents) took as much care as a man of 
ordinary prudence would, under similar circumstances, take of his own 
goods of the same bulk, quality and value of the g->ods in question. 3 
B. 96. H 

(7) Consignor asserting that goods were delivered to wrong person — Onus . 

(rt) On a consignor^sserting that the goods were not lost but were delivered 
to a wrong person, the burden of proof lay on him to prove his case. 
14 M.L.J. 396. I 

(6) It is inoumbent on tho consignor to show that, the ciroumstances under 
which the goods disappeared, were nob such a* to amount to “loss” 
within the meaning of the“ risk-note.” 14 M.L.J. 396. J 

(^) Loss of goods— Suit for damages— Burden of proof. 

In a suit for damages occasioned by a loss of goods delivered to a Railway Com- 
pany, the plaintiff need not prove how the loss was caused, but on 
proof of the loss, the Company is bound to show that the loss occurred 
under ciroumstances which would exempt a bailee from responsibility 
‘ for it. 17 M. 445. K 

(9) Suit for damages against Railway Company— Onus. 

In a suit against a Railway Company by a person who has given an idemnity 
note to free the Company of “ all responsibility for any loss or damage 

( r vhatover arising under certain circumstance ” it is for the defendant 

to show that the loss of the goods did not occur through the negli- 
gence or misconduct of their servants, and that it is covered by the 
terms of the note. Appeal No, 92, 26th April 1879, IXC.R. Part X 
(81). L 
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■> 

(10) Balt for compensation for damages caused to horse during transit— Onus, 

• 

(a) Where the plaintiff brought a suit against the Smlh, Punjab and Delhi 

By. Co , to recover Ra. 50 aB compensation for injures sustained by a 
horse while being carried by the defendant's railway from Umballato 
Lahore, alleging that owing to the negligence and unskilfulness of the 
Company's servants the horse was thrown down ajid injured while 
being carried £s aforesaid, h eld, that the question of the liability of 
the defendants to make compensation to the plaintiff turned under 
S. 152, Act IX of 1S72, on whether the defendants took as much care in 
respect of the horse as a man of ordinary prudence would, under the 
circumstances of the case, have taken of a horse of his own of equal 
value, and th*t the om$s of proving that they took this amoupt of 
care was, under S. 13, Act IV of 1879 ( Cf • S. 76, present Act), ou the 
defendants. 127 P.R. 1882. M 

a 

(b) Where the sender was not required by the company to sign an agreement as 

prescribed by S. 10, Act IV of 1879 ( = S. 72, present Act), nor to make 
any declaration of the value of the horse, and the horse was received 
* . without such declaration and the ra f e demanded by the defendants* 

servants was paid, the defendants could not claim to be absolved from 
liability to make compensation to the fu'l extent for the injuries 
shown to have been caused lo the horse by the want of due care on 
the part ot their servants (Ibid.) N 

(11) Duty of Railway Company as carrier- Burden of proof. 

(а) A horse carried by|the defendant railway company was injured on the way 

and died a few divs after. The horse was not carried at the owner’s 
ri-k, nor was it insured. The plain* iff, suing for damages alleged in 
the plaint that the accident was due to a defect in the horse-box, but 
failed to prove it. The suit was thereupon dismissed. Held , on 
appeal, that the burden of proof lay on the defendant company, under 
S. 72 of the Act, to prove that it discharged the duty of a bailee under 
S. 151 of the Contact Act. 3 N.L.R. 94. 0 

(б) The burden would only be discharged by proof that the horse-box was in all 

respects sufficiently fitted and adequately secured, and that, on the 
journey, such precautions as ordinary prudence dictates were taken by 
the Company’s servants. (Ibid). (9 B. H. C. 1, The Great Western 
By. Co. v. Blower , 41 L. J. C. P. 268 ; 22 A. 361, JR). P 

(c) The burden of proof carnot be affected by the fact that the plaintiff had put 

forward a theory of his own to aocount for the accident. (Ibid). (1 N. 
l.r.4 ,f). 9 ft 

(12) Consignee’s claim — Carrier's liability. 

Where the consignees refused to take delivery of two bundles of cow-hides 
carried by the railway company on the ground of shortness in the 
number of pieces, and there was no evidence that the bundles had 
been broken or the hides counted by pieces, the railway company wss 
declared not to be liable. 21 W.R. 350 . , * B 


25 



184 


Aet IX Of 1890 (INDIAN RAILWAYS ACT). 


[8. 77 


'claims to refunds of 
overcharges and to 
compensation for 
losses. f 


77.* A person shall not be entitled to a refund of an over- 
Notiication of charge 1 in respect of animals or goods 2 
carried by railway, or to compensation for the 
loss, destruction, or deterioration 3 of animals 
or goods delivered to be so carried, unless his 
claim to the refund or compensation has been preferred in writing 
by him or on His behalf to the railway administration within six 

months from the date of the delivery of the animals or goods,, tor 

, carriage by railway 4 » 

Old Acts. 

This section is new. 

* (Notes). 

General. 

r 

(1) Section, nature of. 

(a) S. 77 is plain. 31 B. 534 = 9 Bom. L.R. 942 (947). 8 

t (6) It must be read m irs plain and ordinary sense (Ibid). T 

<2) Objeot of the section. 

(a) The apparently it» to prevent stale claims. 27 B. 597 = 5 Bom. L.R. 

531 ; 31 B. 534 =9[Bom L.R. 942 (948). U 

(b) “ If it be said ibat the notice so served would probably be forwarded, and 

that redrew should be facilitated, the answer i* that experience of the 
Courts abundantly proved the necessity of protecting railways from 
groundless litigation, and the legislature has given the protection 
m question. " Pet Jjord Campbell m Gat ton G.W.By. Co ., 27 L J. 
Ex. 375, cited at 4 Bom. L R. 495 (503). Y 

<3) Scope of section. c 

(a) This section precludes any person from maintaining a suit for a refund of 
an overchaige in respect of animals or goods unless the claim for a 
refund has been preferied in writing by him to the railway adminis- 
tration within six months from the date of the delivery of Ihe goods, 
28 A. 552 (553) -3 A.L J. t 329 = A.W.N. (1906) 109;35C. 194 (196) = 
12 C.W.N, 450. * W 

ibi All that this section requires is that the claim must be preferred in writing 
and within a limited time to the “ Railway Administration.” 22 M. 
137. X 

<4) Effect of emotion. 

The effect of 8, 77 has been the subject of judicial interpretal ion in Gunrja Per - 
shady. The ^ gent, Bengal and North Western Railway Company. 
(Tn the High Court of Judicature at Fort William m Bengal, Aug. 21, 
1895, cited with. approval in 26 B. 669 = 4 Bom. L.R. 495). Y 

* (5) Terms of seefton examined. 

(#) This section requires that the claim should be preferred in writing by or 
on behalf of the person aggrieved, and that it should be so preferred 
to the Railway Administration within the prescribed period. 26 B. 
£69=4 Bom. L.R. 495. 2 
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General.— (Cowered) . # 

• 

(b) When goods were taken from Raipur by the Bengal Naeapur Railway Co., 
and were conveyed through the lines of the East India^Railway and 
delivered by a third railway to the Bengal North Western Railway at 
Ravilganj, a portion of the goods was damaged. ^ claim was made 
on the Bengal North Western Railway, and this was passed on to the 
Nagpur Railway, whose reply repudiating all liability was communicated 
to the plaintiff. The Nagpur Railway Company was not an original party 
but was subsequently ad^od in the course of the trial. The lower Ap- 
pelate Court held that no notice had been served on the Nagpur Rail- 
way Company as required by S. 77. The plaintiff appealed to the 
Hieff Court. Pnnsep and Gkose. JJ. said, 

““ It is contended that, although strictly within the terms of S. 77 no notice 
was served on the Nafpur Railway, Co., still inasmuch as that Com- 
pany had learnt of the claims made by the plaintiffs m respect of these 
goods and to some extent admitted liability on this receipt, it must be 
held that the claim an i notice made on the North Western Railway 
was practically a claim and notice served on the Nagpur Railway 
Company.” “It seems to us that this would be construing the law be- 
yond the meaning andobject of S. 77 of the Act, and indeed wem&y re- 
mark that this was not the case made by the plamtiffs They had some 
intimation that the Bengal and North Western Railway Co. had made 
a communication with the Nagpur Railway Co., and, notwithstanding 
that, they hive deliberately brought this suit after notice under S. 77 
against only the Bengal and North Western Railway Company, seek 
to join the Nagpur Rai way Company and hold them liable also with 
the Bengal and North Western Railway Company, and make the in- 
formation given by the Bengal and North Western Ry. Co. to the 
Nagpur Railway Company on the claim made on the former a notice 
that the claim was made also o i i-hj latter company. We think that 
the subordinate Judge has rightly dismissec? the claim against the Nag- 
pur Railway Company holding that as no notice had been servod 
on that Company, it could not be made a party to any suir.” (Ibid). A 


46) Formalities imposed. 

Those formalities which the Legislature has imposed cannot be dispensed with. 
26 B. 669 = 4 Bom. L.R. 495 (503). B 

(7) Knowledge by a railway company. 

Under this section, — is of no avail, unless it be communicated to it in the 
prescribed mode. 26 B. 669 = 4 Bom. L. R. 495. C 


/.— M Overcharge . 99 


,41) Overcharge. 

In the American and English Encyclopaedia “overcharge” is defined as 
charge of more than is permitted by law.”' See Woodman v. 
Grande , 67 Tex. 418, cited in 9 Bom, ’L, R, 942 (947). 

42) Consignment— Overcharge— Notice of claim. 1 

(a) The plaintiff sued defendant Railway Company to recover the excess amount 
claimed and received by the Company »s carrier after the delivery of 
goods to the o msignee. Held , that the notice prescribed by S. 77 of 
the Act was necessary. 31 B. 534=9 Bom. L.R. 19^., £ 
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^ /. — " Overcharge. "—(Concluded). 

C 

(b) The overcharge referred to in S. 77 is not confined in its meaning to an 
« overcharge recovered before the delivery of the goods to the consignee- 

at their destination. (Ibid,) F* 

(c) “ If ^person goes to an office of a carrier and asks what a thing will be 

done for, and he is told by a clerk or servant who is transacting 
business that it will be dope for a certain sum, thonft&ster can charge- 
no more/* Per Lord Tehterden, in Winkfleid v. Packington , (1827)* 
C. and P. 599, cited m 9 Bom. L.R. 942 (947). < 0 

(d) If, before sending goods by a carrier, the sender applies at his wharf to 

know at what price certain goods will be carried, and he is told by a 
clerk who is doing the business there, 2a. Od. per owt. and on the 
faith of this he sends the goods, the oarrier, cannot charge more ; 
although it be proved that the oarrier had previously ordered his clerks 
to charge all goods according to a printed book of rates in which 3s. 6d. 
per owt, was Bet down for the goods of the sorb in question. (Ibid) H 
2.—“ In respect of animals or goods.” 

The words — in this section are as wide as they can be. 9 Bom. L.R. 942 (948). I 

3.—” Loss, destruction, or deterioration of goods.” 

(1) Negligent misdelivery of goods— Liability. 

(а) An exemption or privilege is conferred by 8. 77 of the Act, on a railway 

administration. 6 P.R. 1897. J 9 K 

(б) The section should be strictly limited in its operation to cases clearly 

falling within its terms. (Ibid), L, 

(c) A negligent misdelivery of goods by a Railway Company to a person other 
than the owner, is not such a 44 Joss ” of the said goods, within the 
meaning df the section, as will bar a suit by the owner, instituted 
more than 6 months thereafter, for damages for breach of contract to- 
carry the goods and deliver them to him at destination, because a 
claim for compensation was not preferred in writing by him or on hia 
behalf to the railway administration within 6 months from the date 
of delivery of the goods for carriage by railway. (Ibid). ][ 

(2) Suit for loss of goods left on railway premises. 

No — is maintainable if a receipt be not obtained for thorn. 23 A. 367 Shim v. 
The Great Northern Railway Company , 14 C. B. 547, R. N 

• 4.—'* Unless . . railway. 9 9 

(1) Notiees of action. t 

Though are not to be construed with extreme strictness, there must be a 

substantial compliance with the terms of the Act by which they are 
prescribed. Union Steamship Co. of Newsealand v. Melbourne Har - 
%our Trust Commissioner, (1884) S A.C. 868., cited in 36 B. 669=4 Bom 
. , L. R. 498 (604). , 0 

(8) Notice in the newspaper*. 

A of the claim or an, oral examination oould not have sufficed. 26 B. 669 ■■ 4 

• •Bom. L. R. 498 (604). p 
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4.—“ Ualest .... railway. -(Continued). 

^3) Notification of a claim. 

(а) The — may ba given either to the Bailway administration as defined in 

S. 3, sub-s. (6), or m any of the modes mentioned in S. 140, infra . 
28 A. 652 (558) ^ 3 A.L.J. 239 = A. W.N. (1906) 109. 9 Q 

(б) Bailway admimsfciation, in the oase of a Railway administered by a Railway 

Company (as the £. 1. Railway is), means the Railway Company, and 
this expression includes any persons, whether incorporated or not, who 
are owners p& lessees of % Railway or parties to an agreement for work- 
f ing a Railway (S. 3, Sub-Si . 5 & 6). 26 B. 669 = 4 Bom. L.R. 495. R 

(4) Claim for compensation ffrr short delivery— Notice of claim on whom to be* 
made— Service on Traffic Manager. 

(a) The notice of a claim under section 77 of the Aot must be served, under 

S. 140 of the Act, on the Agent of the Company. 13 C.W.N. 24=4 M. 
L.T. 427; 35 C. 194 = 12 C. W.N. 450 S 

(b) But the law does not require that the notice should be physically thrust in 

the Agent's hand. (Ibid ) T 

(c) It is sufficient if it appears from the finding that the Agent has had lull 

knowledge and notice of the claim. (Ibid) * U 

(d) Where from the rules of the Railway Company it appeared that the Traffic 

Manager in the claims department* settles all such claims and the 
Agent also refers to him claims for disposal, held , that the notice to 
the Traffic Manager was sufficient. (Ibid). Y 

<5) Service of notice on the General Traffic Manager. 

The of the Company is not sufficient service within the meaning of S. 140, 

infra . (22 M. 137, 24 C. 30C, 26 B. 669 & 26 A. 207, F.) \g 

*(6) Traffic Superintendent; hot 'Manager's Agent. 

The Traffic Superintendent should not he considered as the Manager's Agent, 
24 0. 306. * X 

<(7) Notice to Traffic. Superintendent, nature of. 

(а) Notice to the Traffic Superintendent is not sufficient compliance with S. 77 

of the Railways Aot. 24 C. 306. Y 

(б) Such notice is not notice to the railway administratioo. (Ibid). Z 

i&) Notice to Traffic Superintendent when becomes sufficient. 

Where a suit was brought agamst the South Indian Railway Co. for the recovery 
of the value of a parcel delivered to them for carnage, and where 
it was found tbat within two months of delivery, notioe of the suit to 
the Traffic Manager had been given by the plaintiff, that notice was 
held to be a good notice if in fact it reached the Agent df the Company 
within six months. 22 M. 137, , A 

^9) Notice of suit. 

4 (a) Regard being had to the terms of this section, the defendant need not plead 

want of notioe for availing himself of it. 24 C. 306^ 

(6) The objection on the ground of want of notice m*y be raised at the hearing 

(Bid). • G 

(c) The objection will be sufficiently met if it is Bhown that the notioe served 
on theTraffio Superintendent reached the Manager within six months 
from the. dat&ol the delivery of the goods. '(Ibid.) ( * * 0 
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* 4.—“ Unless. . . >rsil way* "—(Continued). 

. « 

(10) Notice, plea of absence of, when may be taken. 

The objection on the* ground of want of notioe under this section need not' 
necessarily be taken by the defendant m his written statement, 
fcut, it is sufficient if raised in argument a & the hearing. 24 C. 
306. E 

(11) Notice —Second appeal— Plea of want of notice whether allowable. 

A plea of failure to give notice under this section, urged for the first time im 
second appeal and not supported by any evidence that such notice 
was not given, was held to be taken too late. 27 B. 597 = 5 feom. 

• L.R. 531, F 

(12) Service on Railway Company. 

• For the purpose of summons, a railway company must be deemed to 
dwell at its principal office. 1 Hyde 197. G 

(13) Suit against Railway Company— Notice of claim— Notice to be given to the 
tompany which it is intended to sue. 

See 26 A. 207 = A.W.N. (1903) 235, under S. 80, infra . H 

(14) Consignment of goods— Short delivery— Claim, notice of— Written notice— 
Claim on Company, liable. 

In May 1890, II. delivered to the E. I. Ry. Co. at Gazibad 1500 bags of wheat 
for carriage to Bombay. The railway receipts for the consignment 
were sent to plaintiffs by H who drew hundis against the receipts. 
The plaintiffs accepted and in due course paid the hundis. On pre- 
sentation of the receipts at Bombay, the B.B and C.I Ry. Co., deliver 
ed 875 bags only and granted certificate of short delivery respecting 
the rest. On the 25th July 1898, plaintiffs wrote to B B. and C. I. Ry, 
Co., asking for damages for short delivery. On the 22nd September 
1898, the Ry. Co., wrote to the plaintiffs saying the company was 
advised by«ihe East India Ry. Co., to repudiate the claim and desiring 
plaintiffs to address further correspondence to the latter Ry. Co. As 
a result of further correspondence, the B. B. and C. I. Ry. Co. on the 
27th Oct. 1898 wrote to plaintiffs intimating that.the E.I.R. Co. repu- 
diated their claim. The plaintiffs did not write directly to the E. 1. R. 
Co., and it was not alleged that a cla m was ever preferred by them or 
on thoir behalf to the E. l.*R. administration. Plaintiffs ultimately 
filed a suit to recover damages for short delivery. Held, that the suit 
was barred by this section, as no claim on the E. I. R. administration 
was preferred in writing by plaintiffs, nor did the plaintiffs intend that 
the claim preferred by them to the B.B. and C .I.R. Co. should either 
# be preferred by that company on E. I. R. Co., or be treated as a claim 
on the G. I. Ry. Co. 26 B. 669 = 4 Bom. L.R. 495. I 

(15) Diversion of consignment •while on route— Delivery to original Consignee- 
Liability of oompany. 

^ At Sakrigali Ghat Station on the East India Railway, G booked a co ns ignment 
addressed to R at Kampti on the Bengal Nagpur Railway. While the 
consignment was enroute to Kampti, G requested the railway servants 
at Sakrigali Ghat Sta* ion to direct the consignment to plaintiff at 
Nargaon Station. This diversion was duly communicated to the Sta- 
tion Master at Kampti who in spite of the instructions delivered the* 
•^msignment to R. The plaintiff sued the East India Railway for 
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4.— "Unless.. ..railway. ”— ( Concluded ). * 

damages consequent on non-delivery of consignment to him . Held, ' 
(1) that the Bailway Company was liable m damages : the case was a 
simule case of breach of contract ; (2) thut the liability of the By. Co. 
was not »lf cted by the fact that the Station Master at Kampti acted 
wrongly in disregarding the instruction which he rdteived from Sakri- 
gah Gh*t station. >7 B. 597 = 5 Bom. L.B, 531. J 


# (Miscellaneous.) * 

0) Suit against a railway company— Law to be applied. 

In cases for which native law does not i rovide, reference may be made to the 
law/^o/ civilised nations. Oudh Old S. C. 4. K* 

<2) Limitation of suit for loss of, or damage to, or non-delivery of goods. 

See cases noted under 41 Rfsuqnsibility of railway admin lstratinn as carriers,” 
supra. • L 

78. Notwithstanding anything in the foregoing provisions of 
this chapter, a railway administration shall nqt be 
responsibility mease responsible for the loss, destruction, or deteriora- 
crIbcd^ S falsely des " tion of any goods with respect to the description 
of which an account materially false has been 
delivered under sub-section (1) of section*58 if the loss, destruction, 
or deterioration is in any way brought about by the false account, 
nor in any case for an amount exceeding the value of the goods if 
such value were calculated m accordance with the description con- 
tained in the false account 1 . 

Old Aots. 

This section is new. 

(Notes). » 

/.— t4 Nor in any case, .account 99 
Misdescription of goods — Liability of Company for loss. 

(a) Where at the t me of the; consignment, fcoods of one kind, for winch a 
higher rate of freight would have to be paid were leprtsented lobe 
goods of another kind for which a smaller freight was payable, and 
such goods were lost m* transit by reason of a fire, it was held that 
the Bailway Company was bound to prove want of negligence on its 
part an ' that the plaintiff was entitled to compensation, as if the lost 
goo is were of the kind represented at the time of the consignment. 3 
B. 120. M 

(5) The Bailway Company ought not to charge freight as for goods, to which a 
higher rate of freight would have to be paid. (Ibid). N 


79. Where an officer, soldier, or follower, while being or 
travelling as such on duty upon a railway belong- 
ing to, and worked by,* the Government, losesjais 
life, or receives any personal injury in such 
circumstances that, if he were not an officer, 
soldier, or follower being or travelling as such on 


Settlement of 
compensation for in- 
juries to officers, 
soldiers, and fol- 
lowers on duty. 


duty upon the railway, compensation would be pajfeble under Act 
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No. Xlll of 1855 *, or to him, as t the case may be, the form and 
amount of the compensation to be made in respect of the loss of his 
life or his injury shall, where there is any provision in this behalf 
in the military regulations to which he was immediately before his 
death, or is, *subject, be determined in accordance with those 
regulations, and not otherwise. 

Old Apti. 

This section is new. 

, (Notes). 

/.-"// he were not an officer — Act XIII of 1855.” 

f N.B. — See rotes under S. 59. See ‘also cases noted under “Carriage’ of 
Passengers/ * g 

(1) Act XIII of 1855. 9 

• (a) corresponds tfith Lord Campbell’s Act (9 and 10. Viet. C. 93). 0 

(6) That Act is intituled •* An Act to provide compensation to families for loss 
# occasioned by the death of a person caused by actionable wrong.” 

See 7 B.g.C.O C. 113 (115). p 

(2) Scope of the statute (9 and 40 Yic. C. 98). 

(a) The statute does not create a new cause of action. (See Browne on Railway 
Companies, p. 346.) Q 

(5) Hence, if the deceased has done anything which would have prevented him 
from bringing an action in his lifetime, no action can be brought after 
his death. (Ibid.) R 

(8) Contributory negligence. 

So, — on the deceased’s part answers to an action by his representatives under 
the English Statute, Manby v. St. Helen's Canal and By. Co ., 27 L. J. 
Ex. 164. S 

(4) Satisfaction. 

Therefore, on a person injured accepting a sum of money in full — of all claims 
and causes of action against the Company, his right of action is gone, 
and his death does not orerfte a fresh cause of action. Read v. Ot. E. 
By. Co ., I-. R. 3 Q. B. 555. T 

(5) Action to be for benefit of certain relations, and to be brought by, and in name, 
of exeoutor or administrator of deceased. 

(a) Illegitimate child. 

(i) The word ‘child’ is, in the English Statute, 9 and 10, Viet. C. 93, defined in 
„ the same way A in Bet XIII of 1855, and has been held to mean a 

legitimate child. 7 B. H. C. O. C. 113 (115). U 

(li) Accordingly, where the mother of a woman who was killed brought, as ad- 
ftin»stra f rix,an action on behalf of herself and ber deceased daughter’s 
illegitimate child, damages were given jo the plaintiff on her own 
* account only, and none for the illegitimate child. (Ibid). Dickinson 
v. The North Eastern By. Co., 83 L. J. Es. 91. Y 

(Hi) But it 4 may be on behalf of a child cn ventre at the time of the death find 
subsequently born. The George v. Richard, 8 A., and E. 466. W 
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I-—" It he wen not an officer.... Act XIII of 18S5 , ’—(Cont&ued). 

(iv) A son adopt d by the widow of the deceased being the legal representative 
of the deoesed, can maintain a suit for the benefit of the persons, if 
any, entitled to compensation for the injury occasioned to them by 
the death of the deceased against tin se whose negligence caused such 
death. 7 B.H.O. (0 C.) 113. X 

(6) PECUNIARY^D VANTAGE. 

( 1 ) For maintaining an action, the persons on whose account the action is filed 
» are bound to prove that, during the life-time of the deceased, a ac- 

crued to them rwing to their relationship with him. Sykes v. N.E . 
Ry'.Vb., 44 L.J.C.P, 191. Y ’ 

(ii) The action is maintainable though there may be no loss of property, if the 
effect of the death is to brim* about a different distnbu'ion of tfe pro- 
perty among the family of the deceased. Pym v. Gt. N. Ry. Co., 32 
L J.Q.B. 877. f Z 

(c) Measure op damages. 

( I ) In 8 B H C.R (O.C.) 130, the question of the — to be given to the family of 

a person whose death has b en caused by wrongful act, negleot*or de- 
fault was considered. A 

( II ) For a case where a claim for damages on'acconnt of injuries in a collision 

was allowed ; see Elahi Buksh v. The Secretary of State for India in 
Council , decided by the Punjab Chief Court on the 26th Feb. 1895. B 

fiii) The legaPliability of the person killed to the persons on whose behalf the 
action is brought is not the — . Dalton v. S.E. Ry Co., 27 L.J. C.P. 
227. C 

(iv) The reasonable expectation of pecuniary advantage for the relative, if he 

had remained alive, may be taken into account. (Ibid). D 

(v) There must be actual pecuniary loss to >he persons on whose behalf the 

action is brought (See Browne on Railway Companies, p. 347.) E 

(d) Earnings of a child. 

But loss of the small weekly living with its parents is sufficient, if it is not 

shown that the cost of* maintenance is larger than the earnings. 
Condon v. Gt. S. and W. Ry . Co., 16 Ir. C. L. 415. F 

{e) Loss op the son’b service, 

(i) Where a son works for his father, receiving the full wages of a workman, 

the is not 3 uoh damage as will entitle the father ^to maintain au 

action. Sykes v. N. E. Ry . Co., 44 L.J.C.P. 191. G 

(ii) But the case is quite different if the son *works for the fat her for nothing. 

Eranklin v. S . E . Ry. Co., 4 C.B.N.S. 296. ’ H 

if ) Future advantage. # ^ > 

Where the son is being brought up with a view to follow hie father's business, 
but has not as yet been of any service to him, no damages dan be given 
in respeot of tb- probability that the father would, if the son had lived, 
have derived advantage from him. Bourke v. Cork and Macroom 
Ry. Co., 4 L.B.Ir. 682. * J I 


26 
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1.— to It he were not an officer — Act XIII of / 855 9 9 — (Concluded) . 

( g ) How damages assessed, f 

Semple : The jury should not be directed co give damages to the full amount 
of a perfect compensation for the pecuniary injury, but they Bhould 
Jfcake a reason a ole view of the case and give what they consider, under 
all the ciicumstanocs, a fair compensation. Bowby v. L. and N t W. 
By. Co., 42 L. J. Ex. 353. J 

(h) Consolation. » 

Damages can only be given for actual pecuniary injury and not by way r of — . 

Blake v. Midland Iiy Co., 18 Q.b. 93. K. 

(i) Funeral expenses. 

Nor can damages be given for or mourning. Dalton v. 5. E. By. Co., 27 

f L. J.C.P. 227. * L 

(J) Policy monies deducted. , 

A sum receivable by the persons on whose behalf the action is brought by rea- 
son of the death must be deducted in estimating the damages. Hicks 
v. Newport , etc. By. C > , 4 B. and S. 403. H 

*80- Notwithstanding anything in any agreement purporting 
_ , to limit the liability of a railway administration 

Suits for compen- 

nation for injury to with respect to frame while on the railway of an- 
through-booked iraf- 0 tk er administration, a suit for compensation for 

loss of the life of, or personal injury to. a passen- 
ger, or for loss, destruction, or deterioration of animals or goods, 
where the passenger was or the animals or goods were booked through 
over the railways of two or more railway administrations, may be 
brought either against the railway administration from which the 
passenger obtained his pass or purchased his ticket, or to which 
the animals or goods were delivered by the consignor thereof, as the 
case may he, or against the railway administration on whose rail- 
way the loss, injury, destruction, or deterioration occurred. 

Old Acts. 

This section is now, 

(Notes). 

N B.— For further notes, see notes under “ Carnage of Passengers,” supra . 

/•— “ Suits for compensation traffic . 99 

(1) Secretary of State to be sued as defendant in a suit against State Railway. 

(а) The definition of “ railway administration ” given in this Act suggests* 

k that the framers of the Act contemplated that a suit in which com- 

pensation is claimed under this chapter of the Act must, where the 

• railway is administered by the Government, be brought against the 

Government. 4 O.C. 1^3 (136), H 

(б) There is nothing in S. 80 of the Act which suggests that in such a case the 

► epit should be brought against the manager. (Ibid.) O 
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, I.— "Suita for compensation.. ..traffic (Continued). | 

(c) This section merely enacts that a suit for compensation for loss of goods 

or other injury, in the case of a tu rough?- booked traffic, may be brought 
equally against the booknm administration and against 1 ihe adminis- 
tration on whose railway the joss occurred (Ibid.) F 

(d) Where, therefore, in the case of a railway administered by the Government, 

a pei son wishes to sue the administration for loss of goods or other 
injury, he should bring the suit against the Government, that is to 
say, against the Secrete*) r,f State for India in Council. (Ibid-) ft 

* (?) Ihe Traffic Superintendent, in a suit against a State Hallway, ought not to 

be sped. (Ibid,) R, 

(/) Such a suit will not he as against the Secretary of State, nr 1 can the plain- 
tiff be permitted to amend his suit by substituting the Secretary of 
State loathe* Traffic Superintendent, until the notice required by 
S. 424, C.r.C.,;i882 ( = S? bO, Act V of 1908) is given. (bhd.) S 

(2) Contract with Railway Company— Deliver^ at station on another raijway 
agency. 

(а) A cm tract by h Railway Company 10 take <i consignment of goods and de- 

liver them at a station on some other railway, does not in itself eonsu- 
tute the foimer Company an ngeut for the latter. 3 M. 210 (Folloioed 
in 29 A 2A- =4 A.L.J 80 = A.W N # (1907) 21 =2 M.L.T. 42). T 

(б) Tho defendant Company had entered in>o a very complicated con\ention 

with another Railway Comyunv, not only foi a full and comp'ete system 
of interchange of traffic, but tha . >ho two Companies should Mid and 
assist each other i*» every possible way as if .he whole concerns of both 
Companies were amalgamated, and that every possible facility should 
be given by either paity to develop and increase the traffic of both. 
Except for purposes of repairs, the stock was t» be considered as one 
stock. A joint bond of direc ors was to have charge of the working of 
the agreement. Held , that the forward! ngfCompany became the ngenta 
of the delivering Company bv virtue of » his agreement. Gill v. The 
Manchestei , Sheffield and Lancashu e By Co L U. 2 Q.B. 186. cited 
in 3 M. 240 (244). U 

<3) Principal and Agent - Receiving and delivering Companies, relation between— 
Liability of receiving Company— Excess charged by the delivering Company. 

(а) When a Railway Company receives and undertakes to carry goods from a 

Btatiouon its railway to a place on another distinc railway with which 
it communicates, this is evidence < f contract with the receiving Com- 
pany for the whole distance, and the other Railway Company will be 
regarded as its agent and not as contracting with the bailor. 29 A. 22S 
(F.B.) = A.W.N. (1907) 21 =4 A.L.J. 80 = 2 M.L.T. 42? (Muschampv. 
Lancaster By Go ., 8 M. aud W. 421a; Webber v. Great Western Bail- 
way, H. and 0. 771 ; 3 M. 240, F.). Y 

(б) When two Railway Companies interchained traffic, goods and passengers, 

with through-tickets, rates and invoices, payment bging made at ej-jwr 
end, and profits were shared by mileage, the receiving Company, by 
granting the receipt-note for the goods to he carried over and delivered 
at a station of the de ivering Company’s line, does not thereby contract 
with the cons gnor of the goods as agent of the celivering Company. 

3 M. 240. # . W 
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I I.— “Suits for compensation. ...traffic "—(Continued). 

(c) The contract with the receiving* Company was held to be one and entire. 

(Ibid.) \ X 

(d) ^receipt note given by a Railway Company for goods to be sent to a place on 

another railway and there to be delivered for one entire sum, is one 
entire contract for the whole distance, and constitutes an entire con- 
tract with the railway which gave toe receipt note. 29 A. 228 (F.B.) = 
A.W.N. (1907 j 21 = 4 A.L.J. 80=2 M.L.T. 42. Y 

(4) Agreement fotf traffic between two companies. * 

A written agreement in respect of traffic arrangements between two -Railway 
Companies may not constitute a partnership between them, but it 
may render the second Company h gents of the first, so that a suit 
may be rightly brought against the former for non-delivery owing to 
the loss of the goods 6 B. iSjl. >(Gill v. "Manchester , Sheffield, and 
• Lancashire By. Co L.R. 8 Q.b. 186, F.). Z 

(5) Receiving and delivering companies— Alteration of contract. 

The Nizam’s State Railway Company leceived certain goods to be delivered to 
the paintiffs at Agra station through the Great Indian Peninsula 
Railway Company, and received a certain am mnfc for the waggons 
. load. At Agra, the Great Indian Peninsula Ranway Company refused 

to deliver the goods unless a further amount was paid at maund rate. 
The plaintiffs paid the amount under protest and brought a suit for 
recovery of the amount against both the Railway Companies. 

Held, that (i) the Nizam’s State Railway Company being the principal and the 
Great Indian Peninsula Railway Company being its agents, the 
former was liable m damages to the plaintiffs. 29 A. 228 (F.B.)=4 
A.L.J. 80 — A.W.N. (1907) 21 = 2 M.L.T. 42 ; and A, B 

(li) that the Railway Company was not competent to alter the contract 
between the parties and change for maund rate mstead of waggon- rate 
as settled. (Ibid.) 0 

(6) Injury to through-boo&d traffic, suit for compensation for— Short delivery. 

(а) Where railway receipts arc granted by one Railway Company for the con- 

signment of goods to be delivered at a station on another railway, the 
latter Company cannot be held responsible for short delivery, when it 
is not shown tint the goods were lost on its line, unless it is proved 
that the former Railway Company acted either as partners or agents 
of the latter in issuing ‘tickets. 3 Bom. L.R. 360. D 

(б) The mere fact ot the Companies being in the habit of issuing tickets and 

receipts, does not make them partners or agents. (Ibid.) E 

(7) Breach of oontract— Non-delivery of goods— Place of cause of action. 

(a) An action for breach of contact may be brought either in the place where 
* the contract is made or in the place of its performance, and, in either 
case, the cause of action arises wholly. 1 M. 875. F 

(5) Cl. 12 of ihe Letters Patent gives to the High Court jurisdiction, if the 
cause of action has arisen either who ly, or, if leave has been firs^ 
obtained, in pi rtf' within the local limits of its ordinary original civil 
** - jurisdiction. (Ibid.) 0 

(c) # Where the/dBlepdant Company at OawQpur'hAd rtetfeivOd goods to be delivered 
at Madras, a suit for the non-delivery of the goods was rightly institut- 
ed in the Madras High Court,* the cause of action, namely, the failnre 
to deliver, having arise i entirely within its original Civil jurisdiction. 

i. /'tew ' * 
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1— “Suits for compensation — traffic”— (Continued). • 

(8) Si. 77 and 80— Salt against Ralway Company— Notice of claim to be given to ’ 
Company which it is intended to sue. 

(a) Under S. 80 of the Act, when poods are booked through over the lines of 

two or more railway administrations and are lost or djunaged in transit, 
it is at the option of the person damnified to sue either the railway 
administration to which the goods were delivered by the consignor, 
or the railway administration on whose line the loss occurred. 26 A. 

207. , I 

(b) But under 8.77 of the Aot, it is a condition precedent to the bringing of 

such-suife, that notice of the plaintiffs claims must be given within - 
six months from the date of delivery of the goods for carriage to the 
railway administration which the p’amtiff seeks to render liable. 

(Ibid.) ' J 

(c) In default of such notice, the plain tiff, will not be entitled to a decree _ , 

against the defendant Company. 2£ A. 207-A.W.N. (1908), p. 236. K 

(9) Successive carriers— Remedy on loss against both. 

„ . Where the consignor had entrusted goods 1o one Company and the goods were 
de'ivered at a station belonging to another Company, a suit fot non- 
delivery instituted against the latter Company should not be 
summarily dismissed because, from the mere fact tl at the plaintiff 
might have a remedy against the former Company, it would, by no 
means, at once follow that he can have none against the latter 
Company as well 17 W.R. 240 (242). Held, however, when the case 
subsequently came on to the High Court after remand, that it was- 
quite open io the Court of first instance to find, as a question of fact, 
if he thouvht it proper up'm the evidence, that there was no privity of 
coniract between the plaintiff and the latter Company. 18 W.R. 145.L 

{10) Liability of contracting Company for negligence ot>a second Company. 

(а) Where the Company issu*s a ticket to a particular station and a part of 

the journey has to be performed over the lines of another Company, 
whether undfr an agreement for participation of prefits or under run- 
ning powers, the first Company is liable for an injury arising from the 
neghgence of the second Company in any matter incidental to the- 
carr age of passengers, t Jt. W. By. Co. v. Blake, 7 H. & N. 987. tf 

(б) Or the rule may, perhaps, be put in this way : a Company agreeing to 

carry a passenger over the line of a second Company is liable for all t 
suoh negligence of the second Company as it would have been liable if 
the line of the second Company had been its own. See Browne on 
Railway Companies, p. 304. K 

(c) The liability of the first Company in su,ih cases has been doubted, but the* 
rule as above stated has been approved by .the House of Lords in 
Daniel v. Metr. By. Co., L.R. 5HL, 45. 0* 

Illustration of the rule. „ ^ , 

(Company A is referred to as the Company issuing the ticket). 

(i) Company A runs over the line of Company B ; company B negligently 
leaves a carriage on the line. Company A is liable. Ot. W. By. Co. 
v. Blake, THAN. 987. , . * % 
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t J.— “Suita tor compensation — traffic ”— (( Concluded ). 

• (ii) Company B negligently allows cattle to stray on the line. Company A is 

liable. Buxton v. N. E. By Co L.R. 3 Q.B. 47. Q 

(iii) Company B negligently allows the tram of Company A to proceed before 

tjjit* line is clear. Compmy A is liable. Thomas v. Rhymney By. Go.. 
L.R. 6 Q.B. 2 66, R 

(iv) A fortiori , the contracting Company is liable if it neglects any precaution 

lttought to have taken to make the line of the second Company safe. 
Birkett v. Whitelane Junctioh By. Co. f 4 H. &N. 730. S 

(11) Liability tor negligence of others not connected with carriage of passenger. 

* But a Company carrying passengers is not liable for the negligence of others, 

of whom they havo no control, m a maLlei ai'ogether extraneous to 
9 the carriage of passengers. See Browne on Railway Companies, 

p. 305. T 

« 

* Illustration . 

• Company B has running powers over the line of Company A. Company B, in 
disobedience of signal at tho junction, runs into a tram of Company 
A, which is proceeding on the line of Company A. Company A is not 
liable. Wright v. Mid. By. Co , L.R. 8 Ex. 137. U 

81. [Limitation of liability of railway administration in re- 
spect of traffic on inland waters by vessel not being part of railway.] 

Ropealed by ihe Lidian Railways Act (3890) Amendment Act, 1896 (IX of 
1896), Section 5. Y 

82- (1) When a railway administration contracts to carry pas- 
sengers, animals, or goods partly by railway and 

biiay m ofnu°iwaJ ad-' P artl J' b >’ sca 1 - a condition exempting the rail- 

miDistration in re- way, administration from responsibility for any 

speot of accidents at , , , • , , , 

sea. loss ot lite, personal injury, or loss of or damage 

to animals or goods, which may happen, during 

the carriage by sea, from the act of God - , the King’s enemies 3 , 
fire, accidents from machinery, boilers, arid steam, and all and every 
other dangers and accidents of the seas 4 , rivers, and navigation of 
whatevei nature and kind soever, shall, without being expressed, 
be deemed to be part of the contract, and, subject to that condition, 
the railway administration shall, irrespective of the nationality or 
ownership ofr the ship used for the carnage by sea, be responsible 
for any loss of life, personal injury, or loss of or damage to animals 
or goods, which may happen during the carriage by sea, to the 
extent to which it would be responsible under the Merchant Ship- 
jfing Act, 1854, *and the Merchant Shipping Act Amendment Act, 
1862, if the ship were registered under the former of those Acts, 
and the railway administration were owner of the ship, and not to 
any greater e^tjfut. 
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(2) The burden of proving that any such loss, injury, qr dam- 
age as is mentioned in sub-sectidn (1), happened during the car- 
riage by sea, shall lie on the railway administration. 

Old Acts. 

X Vn/of 1854 } Ccrres P ondin g provision. 

* (Notes). 

» 

Analogous provisions. 

Cf. S. 14, the Relation of Railways Act, 186S (31 & 32, Viet. C 119); and 
S. 12, tbe Regulation of Railways Act, 1S71 (34 & 35, Viet. C. 78) Y1 

/. — ** Partly by raltway and partly by sea. 9 9 • 

Ss. 3, 8, 9, Act III of 1865— Contract to carry partly by steamer and partly by rail— 
Omissions of consignor to declare value and description of goods. 

(a) Where through-booking first by steamer and then by rail or vice versa is 

„ . made for the convenience of the public, and when the journey i* per- 

fo med partly m steamers of one Company and p »rtly in trains <?f an- 
other, and the charges creditable to each arc subsequently adjusted, 
the conti act is divisible so fur as theiwo portions of the journey are 
concerned. 34 C. 419-11 C W.N. 1071 (11 C.W.N. 1076, F.). W 

(b) \\ litre a consigi or failed to rioclaro the value and description of the goods 

as required under the provisions of the Carrier’s Act and the Railways 
Act, and su> d tho bteamer Company for damages fo 1 loss of the goods 
so carried partly by steamer and partly by rail, held that, so far as 
the journey was by river, tho steamer was entitled to claim, as regards 
the set" of it« agents and serv.nts. the protection afforded by the pro- 
v sions o' the Carrier’s Act, and, so f-ir as tbe jou ney w*s by rail, the 
Railway Company was similarly entitled to c^ann tlr* protection afford- 
ed by the Railways Act. (Ibid.) Le conteur v. The London and 8 . 
M. Ry. Co ., 1 Q B. 54; Baxaidalc v. The Great Eastern By. Co 38 
L. J. Q. B, 137, R, X 


2.— 19 Act of Ood." 


Act of God, what is an. 

(a) The legal meaning of the phrase,* is clearly defined in Nugent v. Smith , 

L.R. 1 C.P.D. 423, cited m 18 C. 427 (443). Y 

(b) The words designate the immediate operation of purely natural agents, such 

ss lightning, earthquake, and lempest, exclusive altogether of humau 
interventions, and not so expansive a? to comprehend what is merely 
inevitable. (McLach an on Shipping, 2nd Ed. 409. referred to m \ 8 
’ 0. 427 (435). • Z 

(c) To be an act of God, an event must be one, the happening of whioh c5!ld * 

not have been reasonably evpected, the fact that the event has hap- 
pened before, is onlv evdence to show that its recurrence might have 
been expected. Nitrophosphate and Odam's Chemical Manure Co v. 
London and St. Katherine Dock Co., 9 Ch. D. 503. _ A 
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< 2.—“ Act of Qod. ’’—{Concluded). 

(d) In Smith v. Shepherd (referred to in Abbot on Shipping, 11th Edition, 
* pp. 338-89), was held that the aot of God which oould excuse the 

t carrier must be immediate and not remote, [See 18 C. 427 (480] • B 

(e) The act of God, which excuses a carrier, must be a direct and violent aot of 

datura. 180.427(437). C 

3*— “King's enemies . ” 

“ King’s enemies,’* meaning of. 

Semble When the expression 41 King’s enemies ” appears in a 41 bill of lading,” 
it means the enemies of the Sovereign of the person who made the 
bill of lading Bussell v. Nieman f 17 C.B. (N. S.) 163. D 

4 .— “Accidents of the seas . ” 

u 

(1) Cases where ship-owner held liable. 

(а) Damage done to goods by rats (even though the ship owner has taken 

e every precaution), Laverom v. Drury , 8 Ex. 166. E 

(б) Damage caused by bad stowage and want of ventilation. The Freedom , 

L.R. 3 P.C. 594. P 

(c) Damage to cargo by sea water, caused by th * crew boring holes through the 
sides of the ship in ord^ r to settle her. The Chosea , L.R. 4 A. and E. 
• 446. * 0 

(2) Cases where ship-owner held not liable. 

(a) Damage by the escapement of sea- water (such escapement being due to the 

rats gnawing a ho e in a pipe). Hamilton v. Paradof , L.R. 12 App. 
Ca. 518. H 

(b) Damage caused by want of ventiDtion. Such want of ventilation being 

duo to the necessary closing of the ventilators during a storm of 
exceptional seventy and duration. The Thrunscoe, 66 L. J. Adm. 172. I 

(c) Non-delivery of goods due to foundering caused by collision, if it occurs 

without fault in the car tying ship. Wilson v. Oioners of Xantho f 
L.R. 12 App. Cas. 503. J 

CHAPTER VIII. 

Accidents. 

„ . , .. 83. When any of the following accidents 

Report of railway • . , , . 

acciden ts i. occurs in the course of working a railway 2 , 

namely : — 

« 

(a) any accident attended with loss of human life, or with 
grievous hurt* as defined in the Indian Penal Code 8 , or 
with serious injury to property; 

( b ) any collision between trains of which one is a train carry- 
, mg passengers ; 

(c) the derailment of any train carrying passengers, or of any 
, jp^ctofsuchii feain; 
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(<2) any accident of a description usually attended with loss 
of human life, or with’ such grievous hurt as aforesaid, 
or with serious injury to property ; 

(e) any accident of any other description which the Governor- 
General in Council may notify in this behalf in the 

Gazette of India ; 

«> 

^he railway administration Working the railway, and, if the ac- 
cident happens to a train belonging to any other railway adminis- 
tration, the other railway administration also, shall, without unneces- 
sary delay, send notice 4 of the accident to the Local Government, 
and to the Inspector appointed 5 for the railway ; and the station- 
master nearest to the place at which the accident occurred, or, where 
there is no station-master, the railway servant in charge of the sec- 
tion of the railway on which the accident occurred, shall, without 
^unnecessary delay, give notice of the accident to the Magistrate of 
the district in which the accident occurred, and to the officer in 
charge of the police-station w T ithin the local limits of which it occur- 
red, or to such other Magistrate and police-officer as the Governor- 
General in Council appoints in this behalf. 

Old Acts. 


Act XV of 1879.. ..S. G. 

Act XVIII of 1854.. ..S. 41. 

* 

(Notes.) 

Analogous provision. 

Cf. S. 6, i he Regulation of Railways Act, 1871 (34 and 35 Vic , C. 78). K 

/. — “Report of railway accidents. 9 9 


(1) Report of acoidents. 

For onE.I. and I. M. Rys. in Central Provinces, *ee Cent. I^rovs. Local 

R. & O. L 

(2) Inquests on Railway accidents— Procedure. 

Special rules have been issued for inquests on, deaths resulting from railway 
acoidents. The station-master nearest to the place where such an 
• accident may have taken place, or, if there 'be no station-master, the 

railway servant in charge of the section of the railway, is requi™£, 
without unnecessary delav, to give notice of the accident (a) to the* 
Magistrate of the District, (5) to the Officer in Charge of $he police 
station in the jurisdiction of which the accident occurred, or to such 
other Magistrate or police officer as the Governor-General in Counoil 
may appoint in this beha f. /Ace Section I lr 


27 
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0 Report ot railway accidents. ’ ' 

<S) Infoipiation required by the section. ' 

TH is to be given in writing or by telegraph if possible. {Mid. Gaz., 1889, 
Pt. I, p. 836.) N 

<4) Punishment for neglect to give such information. 

8. 103, infra, declares (he , q 

(5) Who to bo present at enquiry. 

The Superintendent of the Railway Police, or, in his unavoidable absence, an 
officer of police should be present at the enquiry. (Mad. Gaz \fiR9 
. Pt. I, p. 336.) ’ p 

(6) Investigation held by whom. 

. An investigation may be hold b 5 the Railway Police, or, where there is no 
railway popce, by the District Police. (Ibid.) q 

(7) Inability of District Superintendent of Railway Police to hold the inveatitfa 

4ion— Procedure. 8 

In caso of , it shall be hold by a subordinate offio«r, who, in the case of the 

. District Police, would be an Assistant Superintendent of Police. (Ibid ) R 

(8) Railway Police and the District Police are both present. 

If the—, the latter shall carry on any investigation that may be necessary 
beyond the limits of the premises of the Railway. (Ibid). g 

£>) Personal injuries— Action against a Railway Company. 

Whore an action is brought -gamut a Railway Company for personal injuries 
etc. the official reports of ace, dents are not privileged from infection. 
Wolley v. Noi'th London Ry. Cr>., L.R. 4 C.P. 002. j 

2* “ When any. . . railway , 99 

Digging of a ballast by a Bail way Company. 

According to S. 6 of the Regulation of Railways Act, 1871, the upon its own 

premises foi rai.way imposes is not an act done m the course of 
woi king any railway. Scott Mid. Ry . Co., 70 L J. K.B. 228. U 

3 “ Grievous hurt.. . . Penal Code. 99 
•Grievous hurt. * * 

The following kinds r »f uurt only are designated as “grievous “ 

First.— Emasculation. 

Secondl) Permanent privation of the sight of either e\e. 

Thir ty— Permanent privation of the hearing of either car. 

Fourthly — Pr vacion of j.ny member or joint. 

Fifth'y— -Destruction or permanent impairing of the powers of any member or 
joint. , 

Sixthly— •Pcim.nent disfiguration of the head or face, 

Sgventhly— -Fracture or dislocation of a bone or tooth. 

Eighthij -Any hurt which endaug. rs life, or which causes, the sufferer to be 
during the space of 20 days, in severe bodily pain, unable to follow hfe 
./•rdinary pursuits. (See S. 320, 1.P.C.) “ 
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4.— u Sent} notice • M 

Notice. # 

For such , see Supplement to Assam, R.M. • W 

5.—“ Inspector appointed. 99 

Notification appointing the Commissioner of Police, Madras. 

For , to receive reports of all railway accidonts happening within the limits 

of the town ofrMadras, see Mad. R. and 0., Vol. I" X 

« 

» 84. The Governor-General in Council may 

Power to make make rules, consistent with this Act and any other • 
rules regarding '** - J 

notices of and in- enactment for the time being in force, for all or any 

ilent^i int ° aCC1 " following purposes, namely : — 

(a) for prescribing the forms »of the notices mentioned in the 

last foregoing section, and the particulars of the accident 

which those notices are to contain ; 

„ . ( b ) for prescribing the class of accidents of which notice vs to 

be sent by telegraph immediately after the accident has 

occurred ; , 


(c) for prescribing the duties of railway servants, police-officers, 
Inspectors, and Magistrates on the occurrence of an 
accident. 

Old Act. 


This section is new. 


(Notes). 

% 

I.—** Power to make rules — accidents 


RULES FOE ENQUIBING INTO, AND DEPORTING ON, 
SERIOUS ACCIDENTS ON INDIAN RAILWAYS. 

fN.B. — See, Enclosure No. I to Government of India Circular No. Ill, Railway, 
dated 14th Feb. 1902,* published under Government of India 
Notification, No. 81, dated 7t\i March 1902.] 

The following rules regarding notices of accidents occurring in the course of 
working a lailway and the duties of railway servants, Police officers* 
Government Inspectors aud Magistrates on the occurrence of such 
accidents, framed by the Governor-General in Council in exercise of 
the powers conferred by S. 84 of the Indian Railways Act, 1890, are to 
be closely observed . — • 

<1) General. 

(a) Serious accidents are accidents attended with loss of human life, or serious 

injury to person or property, or accidents of a description usflally* 
attended with such loss or injury. ^ Y 

(b) In the case of any Railway passing through Native States, the Government 

of India wi’l, from time to time, direct what official shall, for the 
purposes of these rules, be regarded astheMagistriv e of the District 
in respect of the portion of the railway situate in latVsuch State. Z 
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1 /. — “Power to make rules. . . .accidents (Continued). 

EULES FOE ENQUIEING INTO, AND EEPOETING ON, 
SEEIOUg ACCIDENTS ON INDIAN RAILWAYS — ( Contd.) . 

(c) Throughout these rules, the words, “ District Superintendent of Police '* of 
the District in which the occurrence takes place, shall be substituted 
for the words “Railway Police Superintendent/* in respect of rail- 
ways whereon a Railway Police Superin tendentship has not been 
established. r 

• 

The word “ Manager*' shall include the agent of a guaranteed or other Railway 
Company or other officer in charge, and the Chairman of the Corpora- 
tion in the case of Calcutta Municipal Railway, and the Vice-Chair- 
man of the Calcutta Port C&nmissioners in the case of Railways 
belonging to that body, and also the Chief Engineer or Engineer-in- 
Chief or other officer in Charge of any railway. 

the officer authorised by Government to investigate and report on accidents is 
called the “ Government Inspector ,** and his address and official 
designation will be notified to Managers from time to time by Local 
Governments or Administrations or by the Government of India. A 


[*) notices. • • 

The notices mentioned in S. 83 of rhe Indim Railways Act, 1890, shall con- 
tain the following particulars, name'y — 

(a) Mileage at which the accident occurred and the name of the station 

nearest to the spot. 

(b) Time and date of the accident, and tho number and description of the tram 

or trams. 

(c) Nature of th^ aooident, and tho number of people killed or injured, as 

far as known. 

(d) Cause of the acoident, as far as known, 

(c) Probable detention to traffic. & 

In the case of the following accidents, namely . — 

(a) Accident attended with lost* of human life, or with serious injury to persona 
or property, or (6) collisions between trains of which one is a train 
carrying passengers, or (c) the derailment of any train, carrying 
passengers, or any part ot such train, such notices shall be sent by 
telegraph, immediately after the accident has occurred G 

N.B.-ANotices of accidents described in S. 83 of the Indian Railways Act, 1890, 
and not falling jmder this rule, must, in accordance with that section,, 
be given without unnecessary delay, and may be sent by post. 

(3) Duties of Railway servant*, 

♦ • Every railway servant shall report, with as little delay as possible, every 
acoident occurring in the course of working the railway on which he m 
employed which may come to his notice. Such reports shall be made 
to, the nearest station-master, or where there is no station-master, to the 
railway servant in charge of the section of the railway on which the 
r Occident has occurred. D 
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<4) Departmental inquiry. 

(i) Whenever an accident such as is described in S 83 of ih^ Indian Railways 

Act, 1890, has occurred m the course of working a railway, the Agent 
or Manager shall cause a departmental enquiry to be promptly made 
by a railway servant for the thorough investigation^ the causes which 
# led to the accident . — 4 

Provided that such enquiry may be dispensed with — 

(a) if the Accident has not been attended with loss of human life or with* 

serious injury to persons or property ; E 

(b) if there is no reasonable tioubt as to the cause of the accident ; and # F 

(c) if one department of the railway intimates that it accepts all responsibility 

on the matter. , 0 

(ii) Where a Departmental enquiry is dispensed with, it shall be the ddty of 

the Heads of Departments of the railway to make such enquiry as 
" * they may consider necessary if their staff or their system of working 

is concerned, and to adopt or suggest such measures as they may 
consider expedient for preventing a recurrence of similar accidents. H 

(5) Notice of departmental enquiry. 

(1) Whenever a departmental enquiry is to be made, ihe Agent or Manager 

shall cause notice of the date and hour at which the enquiry will com- 
mence to be given to the following officers, namely —(a) the Magistrate 
of the District m which the accident occurred, or such other officer as 
the Local Government may appoint in this behalf. I 

(6) the Government Inspector appointed under S. 4, Sub-S, (1) of the Indian 
Railways Act, 1890, for the section of the Railway on which the acci- 
dent occurred ; J 

(c) the Consulting Engineer in administrative charge of the railway, and 
when that officer is not the Government Inspector referred to m 
clause (6), the officer m charge of the Railway Police, or, if there are 
no Railway Police, the officer in charge of the Police Station in the 
jurisdiction of which the accident occurred. K 

(2) The date and hour at whioh the enquiry will commence shall be fixed so 

as to give the officers mentioned or referred to in clauses (a), (6), (c) 
and (d) of this rule sufficient time to reach the place where the enquiry 
is to be held. L 

(6) Report of departmental enquiry. # 

(1) As soon as any departmental enquiry** has been completed, the railway 

servant who made the enquiry shaft submit to the Agent or Manager 
a report in the form prescribed by Ru e 25. . M 

(2) The Agent or Manager shall forward a copy of such report (a) to the 

Government Inspector mentioned in rule 5, cl. (&),*md (6) if no tftf^uisy 
has been made under Rule 16, or if the departmental enquiry has been 
made, first to the Magistrate or officer mentioned in Rull 5, els. (a), 
and (c) if any judicial enquiry is beiog made, to the Magistrate making 
such enquiry. N 
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(3) Such copy shall be aocompained : — in case (b), by a statement of the per- 

sons, if any, whom the Agent or Manager desires 10 prosecute, and in 
Ase (c), by a copy of the evidence taken at the departmental enquiry ,0 

(4) Whenever an Agent or Manager receives a copy of the Government Inspec- 

ts report as contemplated m Rule 24, he shall submit his remarks 
thereon ihrough the authority in administrative control of the Railway 
for the information of the Government of India, and shall forw&rd a 
copy of such remarks to the Government Inspector concerned. P 
(7) Assistance in holding the enquiry. 

(1) Whenever any accident has occurred m the course of working a railway, the 

Agent or Manager shall give all reasonable aid to the District Magis- 
trate or the Magistrate appointed or deputed under Rule 16, and to 
the Government Ipspec or, Medical officer, the police, and others con- 
cerned, to enable them promptly to reach tho scone of tho accident, and 
shall assist those authorities in making enquiries and in obtaining 
evidence as to the cause of the accident. q 

(2) When any enquiry under Rule 16 or any judicial enquiry is being made 

, the A S ent or Manager shall arrange for the attendance, as long as may 
be necessary, at the office or place of enquiry, of all railway sorvants 
whose evidence is likely to be required ^ 

8 ) Arrest of offender. 


Whenever any accident has ooourred in the eourso of working a railway and 
any offence referred to in S. 131 of the Indian Railways Act, 1890 has 
been committed, the Agent or Managor or some officer of the railway 
nominated by him, or if there be no such officer, the railway officer 
of highest rank presen*, may direct the senior Police Officer or Police- 
man presefit, or if there be no member of the Police foroo present a 
railway servant, at once to arrest the offender, and no railway servant 
shall arrest any person under the suthonty of the said section without 
such direction, except for the purpose of preventing him from making 
his escape . provided that, when such offender is a railway servant 
whose arrest is considered for any reason undesirable, proper precau- 
tions shall be taken to psevent his escape. g 

0 Medical aid to sufferers. 

Whenever any accident occurring jn the course of working a railway has been 
attended with serious personal injury, it shall be the duty of the Agent 
or Manager to afford medioal aid to the sufferers and to see that they 

haJT * , and ,° arefUlly 8ttended '° 4,11 rem °ved to their home or 
handed over to tjie care of their relatives or friends. I n any such case 

or in any case in which any loss of human life has occurred, the local 

3)^uties of Polfte Officers. ^ 

Tljp Railway Police may make an investigation into the causes whiohledto 

so^ C1<lent 00 ° Urnng m the course of workin S * railway, and shaR 
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(a) Whenever any such accident is attended with loss of human life, or with 
grievous hurt as defined in the Indian Penal Code, or with serious in- 
jury to property, or has pnma facie been duo to any criminal act or 
omission; or, Y 

(fc) W T henever the Djptrict Magistr-tte or the Magistrate appointed under Rule 
16 has given a directionfinder cl. ( c ) of that rule. W 

# 

Provided that no such investigation shall be made when a Magisterial enquiry 
has-beeu commenced or ord j red under Rulo 1C, cl. (a), or cl. (6). * 

(11) Who to conduct the Police investigation. 

(1) Whenever an investuanotifs to be made by the railway police : — 

(a) in a case in which an accident is attended with loss of human life or 

with serious injury to persons or property . * 

(b) in pursuance of a direction given u der Rule 16, cl. (c), the investiga- 

tion shall be conducted b\ the officer in charge of the Railway Police, 

. or, if that officer bo unable io conduct the investigation himself, 

then by an officer to bo deputed by hi in. * X 


(2) An officer deputed under cl, (1) ot this rule shall oLdinanly be an Assistant 
Superintendent of Police, but if 5n any c*se it sfioffid be found 
impracticable to depute an officer of that grado, an Inspector of Police 
may be deputed. Y 

(12) Mode of conducting the Police investigation. 

The officer who is to conduct an investigation in pursuance of Rule 11 shall 
proceed without delay to thp scene of the accident and conduct the 
investigation there, and shdl at once advice the Agent or Manager of 
the Railway and the Traffic officer of District, by telegraph, of the 
date and hour at which the investigation will commence, so that, if 
poss ble, the pr» sence of a railway official may be arranged for, to 
watch the procot dings and to aid the officer making the investigation. 
The absence of a railway offi ial must not, however, be allowed to 
delay the investigation, which should be made as soon as possible after 
the Hccident has taken palace. 2 

(13) Railway Police to communicate with Jbistrict Police. 

(а) In every c«*se to which rule 11 applies, immediate information shall be given 

by the Railway. po ice to tbo District Police, who, if *o required, shall 
afford all necessary assistance, and sha'l, if occasion arise, carry the 
investigation beyond the limits of the railway premises. But the 
Railway Police are primarily entrusted with the du jf of carrying on 
the imestigation within such limu^, X 

(б) Subject to any provisions elsewhere comained in these rules, the further 

prosecution of the case, on the conclusion of the Police investigation, 
shall rest with the Railway Police. ^ ? 

(H) Communication of the report of investigation. 


The result of every Police investigation sh4i be reported at once t<f the Magis- 
trate of the district, or other officer appointed in this behalf by the 
Local Government, and to the Agent or Manager of the Railway. C 
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(15) District Police to &ct in the absence of Railway Police. 

Where tlfere are no Railway Polio®, the duties imposed by RuleB 10, 11 and 12, 
Rule 13, cl. (2), and Rule 14 on the Railway Police, or on the officer 
in charge of the Hallway Police, shall be discha ged by the District 
Police, or by the District Superintendent of Police, aB the ca&e may 
be. e D 

t (16) Duties of Magistrates. 

Whenever an accident such as is^descubed in S. 83 of the Indian Railways Act, 
1890, has occurred in the coupo of working a railway, the District 

* Magistrate, or any other Magis rate who any be appointed in this 
behalf by the Local Government, may either — 

(а) himself make an enquiry into ihe causes which led to the accident ;or 

(б) depute a Subordinate Magistrate, who, if possible, should be Magistrate of 

the first class to make such an enqury ; or 

• (c) direct an investigation into the causes which led to the accident to be 

made by the Police. 

(17) Notice of Magisterial enquiry. E 

Whenever it is decided to make an enquiry under Rule 16, cl. (a), or cl. (6), 
the District Magistrate or other Magistrate appointed as aforesaid, or 
the Magistrate deputed under Rule 16, cl. (6), as the case may be, 
shall proceed to the scene of the accident and conduct the enquiry 
there, and shall at once advise the Agent or Manager of the railway 
and ihe Government Inspector, by telegraph, of the date and hour at 
which tho enquiry will commence, so as to enable the Railway Ad- 
ministratiqp to summon the requisite expert evidence. F 

(18) Power to summon witnesses. 

A Magistrate making an enquiry under Rule 16 may summon any railway 
seivant, and any other person whose presence he may think necessary, 
and after taking the evidence and completing the enquiry, shall, if 
he considers there are sufficient grounds for a judicial enquiry, take 
the requisite steps for bringing to trial any porsou whom ho may con- 
sider to be criminally liable for the accident. Whenever technical 
points are involved, tbe Magistrate should be careful to call fir, and 
take the opinion of,, the Government Inspector or other professional 
persons. q 

ID) Communication of the result of the Magisterial enquiry. 

The result of every enquky made under Rule 16 should be communicated by 
the Magistrate to the Agent or Manager of the railway and to the 
Government Inspector. g • 

• Summoning railway employees : 

If, in the course of any judicial enquiry into an acci lent occurring in the course 
of working a railway, th* Magistrate desires the assistance of the 
Government Inspector or of the Agent or Manag r of the railway, or 
; the attendance of any officer of the railway, no explain any matter 
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relating to railway supervision, management or working, he will issue 
a requisition to such officer to attend the Court, string at the same 
time the nature of the assistant required, la summoning railway 
servants, the Magistrate will take oh re not to summon so large a num- 
ber of the employees, specially of one class, on the same day, as to 
cause inconvenience to the working of the railway. In the case of 
very serious accidents, it will generally be advisable for the Magistrate 
to receive either the evidence of, or a report from, both the Govern- 
ment Inspector aud the Agent or Manager of the Railway in regard to 
the accident, before finally conclu ling the judicial enquiry. I 

(21) Report of Magisterial enquiry. * 

On the conclusion of any such judicial enquiry, the Magistrate shall send a 
copy of his decision to the Ayent or Manager of the Railway, and 
shall, unless in any case he thinks it unnecessary to do so, report the 
result of the enquiry to the Local Government. % J 

(22) Duties of the Government Inspector appointed under B. 4 (1) of the Indian 

Railways Act, 1890. » * 

Whenever the Government Id specror receives notice under 8. 8*3 of the Indian 
Railways Act, 1890, of the occurrence of an accident which he ccnsiders 
of a sufficiently serious nature to justify such a course, he shall report 
the occurrence direct to the Government of India by telegraph. K 

(23) Every such report shall contain the particulars prescribed by Rule 2. 

(a) The Government Inspector shall proceed to the scene of the accident to note 

the facts and to enquire generally into tjjie causes which led to the 
accident, whenever he receives notice as aforesaid of an accident which 
he considers serious enough to warrant an enquiry or investigation 
being made under any of these rules. L 

If the Government Inspector, aftor repor.ing to the Government of India the 
occurrence of an accident according to Rule 22, decides that an enquiry 
or investigation is not liecess&try, he shall in every such case advise the 
Government of India accordingly. M 

( b ) Whenever an enquiry under cl. (1; of this rule is made by the Government 

Inspector, he shall, if practicable, be present at the departmental 
enquiry (if any) made under Rule 4. N 

(24) Report of the Government Inspector. # 

Whenever the Government Inspector has made an enquiry under Rule 23, cl. (1) 

* he Bhall submit a report in writing, through the Senior Government 

Inspector, to the Local Government* or Administration controllingthe 
railway, and to the Government of India, or, in theP case of a railway* 
directly administered by the State, to the Government of India only ; 
and shall forward a copy of such report to 'the Auent or Manager of 
the railway concerned, and, if a Magisterial enquiry, has been made, 
to the Magistrate who made such enquiry. ^ 0 
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(25) Form und contents of Government Inspector’s report. 

In the case of all serious accidents, such report *h<*ll be submitted in the form 
adopted by the Inspecting officers of the B^rd of Trade, in order to 
admit of iheir reproduction m » uniform shape in the quarterly 
accident returns ; and shull contain : 

(i) a brief description of the accident ; * 

(n) a description of the locality of the accident ; « 

(lii) a detailed statement of the evidence taken : 


(iv) the conclusion arrived at by the Government Inspector ; 

(v) an appendix fating the damage d^ne , and 

' (vi) (when neoossari) a sketch illustrative of the accident. P 

(26) Accident necessitating change in working— Procedure of Government In- 
spector. * 

In linpo cant cases, where the occurrence of an accident sppenrs to show that 
a change in the system o f workinj i* necessa y, the Government In- 
. specior ^bhll mfoim the Government of India, or i he Local Govern- 

ment or Administration controlling the railway r f the steps which 
h*vo been, 01 ate prowled to be, taken by the Railw ty Administration 
* topre'ent a recurrence of sun lar accdents, and who her, in his 
opimo\ further action m the matter is deyrab’e. Q 


(27; Government Inspector, duty of, to assist Magistrate. 

The Government Inspec' or sha l, as far as possible, assist an> Magistrate 
xnak ng an enquiry under Rub 1C, or a judicial enquiry, whenever he 
may l e callod upon to do so R 


N.B. — These rules do not limit the exercise of any of the powers conferred on 
Government ln-pectors by S. 5 of the Ind an Railway*, Act, 1890. 

85. Every railway administration shall send to the Governor- 
Submission of General in Council a return of accidents occurring 
return of accidents upon its railway whether attended with personal 
injury or not in such form and manner, and at such intervals of 
time as the Governor-General nj Cbuncil directs. 


Old Aota. 

Act IV of 1879 ... S. 7. 

., XVIII of 1854 ... S. 42. 


86. Whenever any person injured by an accident on a railway 
Provision for c ^ a * Ills compensation on account of injury, any 
compulsory medical Court <fr person having, by law or consent of 
roninfuroa n in rail- parties, authority to determine the claim may 
wajacudent. ^ order that the person injured be examined by 
some duly-qualified medical practitioner named in the order, and 
not bein£ a witness cm either side, and may make such order with 
respect to the costs of the examination as it or he thinks fit. 
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Old Acts. 

Aet IV of 1879. ) XT , 

XVIII of 1854 ) corres P on dMg provision. 

(Notes). 

(A)- General. 

(1) Analogous provision. 

Cf. S. 20, the Regulation of Railways Act, 1868 (31 and 32 Viot., 0 119). 

(2) Railways must pay surgeon for attending servant injured by ’accident, though 

verbally engaged. * S 

A surgeon retailed bv the General Manager of a railway to attend a servant of 

the compauy injured by an accident on the line can recover his charges, * 
though only verbally engaged. Walker v. Gt. West Rail. Co., 1867, 
L.R. 2 Ex. 228, overru^ng Cor. v. Midi, Rail. Co. } 1849, 18 L.J. Ex. 
65, so far as relates to tho necossity of a sealed contract. * T 

• 

(B)— Discovery of medical report in cas^s of railway accident— 
Privileged communication— English cases. 

(1) Report not privileged. 

” J Sentblc — Report made in pursuance of an order under the Section is viot a 

privileged one, Fuend v. L C. and D. Ry. Co., 46, Ij.J. Ex. 696. U 

(2) Reports of medical men. • * 

But , obtained at the instance of a railway company afier the making of 

a claim for compensation for being submitted to the solicitors of the 
company are privileged. Cosscy v. L B. and S C. Ry Co., L.R. 

5 C.P. 140. V 

(3) Privileged document. 

A document, m ordor to be privileged, must have come into existence for the 
purpose of being communicated to the solicitor with tho object of 
obtaining his advice. Friend v. London (Chatham and Dover Ry Co., 

2 Ex. I) 437, oited in 11 C. at p. G57. W 

(4) Privileged communication. 

» (a) Under the terms of S, 129, Evidence Act, only communications which have 

passed between a person and his legal professional advisers are 
privileged. 2 B. 451. (Aftderjo i v. Bank of British Colombia , 2 Ch. 
D. 644 . Bestros v. White , UQ B. 423, F.) X 

(b) But there are some cases in which communications made for the purpose 
of 'lLigation between third fersons and the legal adviser, or third per- 
sons and the c ient, arc protected from disclosure. Wheeler v. he Mer- 
chant, 17 Ch. Div. 675. » X 

(e) Such communications are privileged only # when made in contemplation of 
litigation or for the purpose of obtaining or giving evidence with 

. reference to it. (Ibid.) ^ 

t 

(d) (i) “ Any report or communication by an agent or servant to his mas^ or % 
principal, winch is made for the t urpose of assisting him to r stablish 
his claim or defence in an existing litigation, is privilege^ and will 
not be ordered to be produced.*’ Per Breft, m Wolley v. North 
London Ry. Co„ 4 C. P. 602. X 
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(ii) “ But if the report or communication is made in the ordinary course of 
* the duty of the agent or servant, whether before or after the commence* 
ment of the litigation, it is not privileged and must be produced.” 

B 

(lii) 1 1 The time at which tbe communication is made ’s not the material 
matter, nor whether it is confidential, nor whether it contains facts 
or opinions/’ « 0 

(iv) ** The question is, whether it is made in the ordinary course of th% duty 
of the servant or the agent, or for the instruction of the master or 
prmoipal as to whether he should maintain or resist litigation. 

(Ibid.) D 

« 

(5) Discovery of medical reports in cases of railway accident. 

(a) In Woolley v. North London If y. Co., 4 C.P. 602, which was an action for 

personal injury Sustained by a passenger against the Railway Company, 
inspection was granted of repoits made by the inspectors of thedefend- 
ant company and by the guard t f the < ram to the general Manager, 
but was refused in the case of reports made to the Locomotive 
Superintendent from scientific men consulted on behalf of the defend- 
ant company with reference io the cause of ihe accident. “ Where 
• reports of this land ” said Byles, J. “are made in the cou»se and as 
part of the duty of the officers, whether an action is (.ending or not, 
and whether it contains facts or opinions, they must be produced ; but 
if they are made confidentially and for the purpose of litigation, and 
not in the ordinary oourse of the duty of the peis^n making them, 
they are privileged.” ( Baker v. Land and S. W. Iiy. Co., L.R. 3 Q. 
B. 91, D.). E 

(b) When the defendants, in order to ascertain whether or not they ought to 

yield to * claim by the plaintiffs for damages for personal injuries 
alleged to h*ve been sustained in an accident oo ihe defendants' line 
of railway, sent their medical officer, before litigation commenced or 
was formally threatened, to report to them upon the nature of the 
plain tilts’ injuries, it was held that the reports of buch medical officer® 
were privileged, and that the plaintiffs were not entitled to have ins- 
pection of them. Cosmy v. L. B. and S C.Ry. Co., L.R. 8 C.P. 146, 
(Baker v. Land and S W. Iiy , L R. 3 Q.B. 91, D.). F 

(cf In Fenner v. L & S. E. By. Co., L. R. 7 Q. B. 767, the dooomtnts of which 
inspection was sought, weie letters and reports which had passed be- 
tween the company’s servants upon the subject of litigation after the 
company’s manager was aware that litigation was probable. Inspec- 
tion was resisted on tbeground that they were not written or made in the 
ordinary course of the duty of the person or persons writing or making 
them, but were made confidentially for the purpose of, or with a view 
to lit ga ion aud resisting the plaintiff’s claim. It waB however decided 
tf.hat these documents were relevant to the question in dispute, that 
they fell wi’h.n the general *rulc as to a litigant being entitled to a 
discovery of all tbe documents in bis adversary’s possession relevant to 
his case, and that they were not privileged as falling within any of the 
exceptions. £ 
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CHAPTER IX (i). 

Penalties Aift? Offences. 

Forfeitures by Railway Companies. 

(Notes.) 

1.—" Ch. IX." 

(1) Soope of the Chapter. 

The various offences which are created by the Act are mentioned in this Chap- 
ter. 11 C. W.lfc 583 (584) = 5 Cr. L.J. 463. « H 

(2) Analysis of Chapter IX. * 

(A) Ss. 99- -105. 

— relate to offences by railway servants. Some of them briefly are . — 

Drunkenness ; endangering the safety of persons by disobeying rules or by any 
rash or negligent Act; compelling passengers to enter carriages 
already full ; omission to give notice of accident ; obstructing l&vel- 
orossings ; and submitting false returns. I 

N.B. — These are offences on the part of rail^iy servants. 

(B) Ss. 106—130. 

Dead with other offences. Some of them briefly are. 

Giving false account of goods; unlawfully bringing dangerous or offensive 
goods on a railway ; needlessly interfering with means of communi- 
cation in a train ; entering compartment ^reserved oj; already full ; 
resisting entry into a compartment not full ; smoking ; defacing 
public notices ; fraudulent lv travelling or attempting to travel without 
proper pass or ticket ; travelling without pass or ticket, or with in- 
sufficient pass or ticket or beyond authorised distance ; transferring 
return-half of return ticket , altering or defacing pass or ticket ; being 
or suffering person to travel on railway with infectious or contagious 
disorder ; entering carriage in motion, or otherwise improperly travel- 
ling on a railway ; drunkenness or nuisaoce on a railway ; obstruct- 
ing railway servant in his duty ; trespass %nd refusal to desist from 
trespass ; disobedience of omnibus drivers to directions of railway 
servants ; opening or not properly shutting gates ; cattle trespass ; 
maliciously wrecking or attempting to wreck a train ; maliciously 
hurting or attempting to hurt persons travelling by railway ; endan- 
gering safety of persons travelling by railway by wilful or rash act or 
omission. • J 


(3) Penal pro visions of Act IX of 1890, nature of 

The Penal provisions in the Railway Aon (1890) are not obviously exhaustive, 
* and there is nothing in the Act itself or any other enactment in force 

in India which excludes the operation of the general laws in force as 
to offences which arc not punishable under the Act. lit C.W.N. 100 
=4 Or. L J. 439 = 5 C.L.J. 47. K 

87 . If a railway company fails to comply with any requisition 
made under section .13, it shall forfeit to the 

in^miiianoe wftW Government the sum of two hundred rupees** 
quisition under section j e f au ^ ? an< j a further sum of fifty rupees 

for every day after the firs*t during which the 


default continues. 
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Old Acts. 


Act IV of 1879 
„ XVIII of 1854 


„ f XVIII of 1854 * . No corresponding provision, 

88 . If a railway company moves any rolling-stock upon a rail- 
, „ , f ' way by steam or other motive power in contra- 

travontion of sec- vention of section 16, sub-section (2), or opens or 
2i° n or 6 24. 18, 19 ’ 20 ’ uses an y railway, or worE m contravention of sec- 
tion 18, section 19, section 20, or section 21, or 
re-opens any railway, or uses any rolling-stock, m contravention 
of section 24, it shall forfeit to the Government the sum of two 
hundred rupees for every day during which the motive power, rail- 
way, work, or rolling-stock is usod in contravention of any of those 
sections. * 


Old Acts. 


Act IV of 1879 
„ XVIII of 1854 


,, XVIII of 1854 ... Nooorrespoivhng provision. 

89, Jf*a railway company fails to comply with the provisions 
L ot section 47, sub-section (6), section 54, sub-section 

Penalty for not ’ 

having certain docu- (2), or section 65, with respect to the books or other 

HT k iT stations documents to be kept open to inspection, or 
under section 47, 54 conspicuously posted at stations on its railway, it 
shall forfeit to the Government the sum of fifty 
rupees for every day during which the default continues. 

Old Act. 

This section is new. 

90- If a railway company fails to comply with the provisions 

Penalty for not section 47 aspect to the making of gener- 
making rules as re- al rules, it shall forfeit to the Government the 
quired bysection 47. gum Q f fifty ru p ees f or ever y fi a y fi ur i n g w hich 

the default continues. * 


• Old Acts. 

Act IV of 1879 ... ,8. 23. 

,, XVIII of 1854 ... No corresponding provision. 

01. If a railway company refuses or neglects to comply with 
* Penalty for fail- any decision of the .Governor-General in Council 
ure to conft>iy with under section 48, it shall forfeit to the Govera- 
twn 48 D UBdM M °* “ent the sum of two hundred rupees for every 
, day during which the refusal or neglect continues. 
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Old Acts. 

I 


Act IV of 1879. , 

„ XVIII of 1854. J No corresponding provision. 

(Note). 

Analogous provision. 

Cf. S. 11 of Railway Regulation Act, 1842 (5 and G Vic., C. 55). L 

92. If a railway comjpany fails to comply with th$ provisions of 

. . . section 52 or section 85 with respect to the sub- 

in submitting re- mission of any return, it shall forfeit to the 
•fteor 85? def sect ’ on ' Government the sum of fifty rupees for every day 
during which the default continues after the 
fourteenth day from the date prescribed for the submission of 4he 
return. * 

Old Acts. * 

Act IV of 1879 .. S 23. 

„ XVIII of 1854 .. S 42. 

(Note). 

Analogous provision. 4 

Cf. S. 3 of the Railway Regulation Act, 1840 (3 and 4 Vic., C. 97;. M 

93. If a railway company contravenes the provisions of section 

53 or section 63, with respect to the maximum 
load to be carried in any waggon or truck, or the 
maximum number of passengers to be carried in 
any compartment, or the exhibition of such load 
on the waggon or truck, or of such number in or 
on the compartment, or knowmglv suffers any 
person owning a waggon or truck passing over its railway to con- 
travene the provisions of the former of those sections, it shall forfeit 
to the Government the sum of tvtenjy rupees for every daj during 
which either section is contravened. 


Penalty for neg 
lect of provisions of 
section 51 or G3 with 
respect to earning 
capacity of rolling- 
stock. 


Old Act. 

This section is new. 


94. If a railway company fails to comply with any’requisition 


Penalty for fail- 
ure to oomplj with 
requisition under 
section 62 for main- 
tenance of means of 
communication be- 
tween passengers 
And railway serv- 
ants. 

of twenty rupees 


of the Governor-General 4 in Council under section 
(52 for the provision and maintenance in proper 
order, in any tram wofrked by it which carjjes^ 
passengers, of such efficient means of communica- 
tion as the Governor-General, in Council has ap- 
proved, it shall forfeit to the Government the sum 
for each train run in disregard of thq requisition. 



Aci lX : 

OldAot*. 

> * .'V ^XVll/of 9 1864 } No °°rre8|>ori^in^ provision. 

■ 1 * < (Notea). 

(1) Analogous provision. 

Of. 8. 22, the Regulation of Railways Act, 1868 (SI and 82 Vio., G. 118). ^ *’ If 

$) Precaution required by statute. 

(a) The Emission by the company to take anyrprecautions which it is direptg$ 
by statute 1o take, would, ft seems, in all cases be evidence of negli- 
gence as against a person who can be shown to belong to the olass for 
, ’ whose benefit the precautions were intended, and who is injured by the 
neglect of the company to take the precaution. See Blanu?-es v, 
Lancashire and Yorkshire By. Co., L.R. 8 Ex. 283. 0 

* (6) Thus, if the oompanv is required to provide means of communication in 

passenger trains betweenrthe passengers and the servants of tbe com- 
pany. the failure to provide such communications would be evidence of 
negligence in an action by a passenger injured thereby. (Ibid,) P 



(8) Train. 


A is or is not xoithin S. 22 of the Regulation of Railways Act, 3868, accord- 

ing to the instructions as to stopping given to the company's serv- 
• ants. Blanunzs v. Lancashira and Yorkshire Ry. Co mJ 42 L.T. Ex. 


182. 


Q 


95 . If a railway company fails to comply with the requirement 
Penalty for failure of section 64 with respect to the reservation of 
to reserve comp«rt- compartments 1 for females or the provision of 
uwder section 64 ale 8 closets therein, it shall forfeit to the Government 
the sum of twenty rupees for every train in 
respect of which the default occurs. 


Old Aot. 

This section is new. 

(Notes). 

" Cogipkrtments . 99 

Compartment, meaning of. 

See. 24 B. 298 noted under 8. 64, supra. » 

96 . If a railway company omits to give Such 

tin^fvV^e n0tice of an accident as is required by section 83 
notices of accidents and the rules for the time being in force under 

SSandhinder section section 84, it shall forfeit to the Government the 
sum of pne hundred rupees for every day during' 
which the omission continues. 


. Old Aot*. 

Act IV, of 1879 ,., 8.28. 

0*1864 8.41. 


H *•' 

1 w 
r 
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97- (1) When a railway company has, through any aci? or omis-. 
■'l Recovery oi pen- sion, forfeited any sum tq the Government under 
$ U,e8 ' the foregoing provisions of this chapter, the sum 

^ sfeRll be recoverable by suit in the District Court having jurisdiction 
m the place where the act or omission or any part thereof occurred. 


(2) The suit must be instituted with the previous sanction of 
the Governor-General in Council, and the plaintiff therein shall be 
the Secretary of State for India in Council. 

(3) The Governor-General in Council may remit the whole or 
any part of any sum forfeited # by a railway company to the Govern- 
ment under the foregoing provisions of this chapter. 

t * 

Old Act. , 


This section is new. 


(Note). 

Soope of section. 

This section provides that, the penalties incurred b> railway administrations 
mutt be recovered in a District Court at the suit of the Secretary ol 
Etytfte for In ha in Council, and au liorises the Governot -General in 
(Jounoil to remit such penal ti< s. (See Statement of Objects and Bea- 
eom). g 


98. Nothing in those provisions shall be construed to preclude 
the Government from resorting to any other 


Alte r n a t i v e or 
supplementary char- 
acter of remedies 
afforded by the 
loregoing provisions 
c f this ohapter. 


mode of proceeding instead of, or in addition to, 
such a suit as is mentioned in the last foregoing 
section, for the purpose of compelling a railway 
company to discharge any obligation imposed 
upon it by this Act. 


01d*A*t. 


This section is new. 

Offences by Railway Servants. 

gg. If a railway servant whose duty it is to comply with the 
Breach of duty 1 provisions of section QO negligently or wilfully 
imposed by section omits to comply therewith, he shall be punished 
60, with fine which may extend to twenty rupees. 


Old Act*. 

Act IV of 1879 ... S. 2S. 

„ XVIII of 1864 . . No corresponding provision. 

I.B.— See Notes under S. 60, mpra. 

39 ' 
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(Note). 

“ Breach of duty ; " 

Liability for Wtlons act of servants. 

A Bailwav Company will have to bo liable for the manner in which their 
rorvants do any aofc which is withm the scope of it cir authority, and 
is answerable for any tortious act of tbeir servants, provided such act 
i^t.ot done from any caprice of the servant, but in the oourso of his 
employment. 13 M. 34 (38) d * T 


Drunkenness. 


100 If a railway servant is in a state of intoxication whilfe on 
duty, he shall be punished with fine which may 
extend to fifty rupees, or, where the improper 
performance of the duty would be lively to endanger the safety of 
any person travelling or being upon a railway, with imprisonment 
for term which may extend to one year, or with fine, or with 
both 1 - 


Old Acts. 

Act IV of 1879 S. 25 

„ XVIII of 1854 S. 27. 

(Notes). 

(General). 

(1) Analogous provision. 

Of. S. 17, the Railway Regulation Act, 1842 (5 and 6 Vic., C. 55) U 

N.B. — Sec Notes under S. GO, mpra 


( 2 ) Charged and tried under first part of section— Convicted under latter part of 
section— Procedure in warrant cases, not followed. 

A Magistrate procelded in tin first instance as if the case fell undor the first 
part of S. 100 of the Act, and adopted i lie procedure for summons 
cases. Eventually, the accused was convicted of an offence under the 
latter part of the section, which contemplates a warrant case. Held , 
that the action of the r Magistrato was illegal. 5 M.L.T. 204. » Y 


/.-“// ajrailway . . . both . " 

(1) Drunkenness. 

(а) The of a guard or underguard in charge of a railway train or any part 

thereof is an offence. 1 V.H.G.R. 193. W 

(б) But the High Court has no jurisdiction to try a prisoner charged with such 

offence, where he was removod from his post at a place outside the 
local limits, ^though the train thereupon proceeded with him to 
Madras. (Ibid.) X 

(2) Railway police force— S. 9, .District Police (Bom.) Act YII of 1887— Neglect of 
^uty. • 

Members of the Police force who are styled the Railway police, and are in the 
% pay of a Railway Company, aro amenable for neglect of duty to the 
provisions of S* 27, Act XV1I1 of 1854 (Of. Ss. 100, 101, present A<k 8 
i - notwithstanding that they hold commission from the Commissioner 
, * police tinder 8. 9, Bom. Act VII of 1867. Rat. Unrep. Cr» Gas, 51, Y 
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Endangering the 101. If a ipilway servant, when on cfaty, eft- 

safety of persons 3 . dangers the safety of any person — 

(a) by disobeying any general rule made, sanctioned, pub- 
lished, and notified under this Act, or • 

(/>) by disobeying any rule or order which is not inconsistent 
with any sudh general rule, and which such servant was 
bound by the terms of his employment to obey, and of 
which he had notice, or < 

(c) by any rash or negligent act or omission, 

he shall be punished with imprisonment for a term which may 
extend to two years, or with fine which yiay extend to five hundred 
rupees, or with both. 

Old Acts 

Act IV of 1879 . . S. ‘26. 

„ XVIII of 1851 ... Ss. 27 and 29. 


(Notes). 

General. 


(1) Analogous provision. 

C/. S. 11, Iho Railway Regulation Act, 1810 (2 and 1 Vic., C. 97) , and S. 17, 
the Railway Regulation Act, 1842 (5 and 6 Vic,, U. 55). Z 

(2) Duty of Railway Company. # 

(a) The benefit which a carrying company donved, directly or indirectly, 
horn the carriage of passengers, imposed upon tho company the cor- 
responding obligation of taking due and reasonable caro for their 
safety. Foullcer v. Metropolitan District Railway Co. y (1880) L.R. 
5C.P.1). 157. * A 

(/>) A violation of the duty thus lfhpo^cd on a carrying company, an omistdon 
on thcii part to take such due and reasonable care to insure the safety 
of their passengers whom they invite to travel by their earners, is 
considered as negligence, fflbid). B 


<3) 


(*) 

If 

nr, , 

** 


Intention of Legislature. 


It appoare to have been the to make only those acts or omi&ions offences 

which themselves led to or might lead to certain results, and to' leave 
a 1 subsidiary acts or omissions to be dealt with departmentally. [In 
the Chief Court of Punjab, 6th Nov. 1894. Cr. Revision case No. 1049 
at 1894.] # 0 




Liability under section when arises* 

(a) Pirsons are liablo to conviction under S. 26, Aet IV of 1879 (cf. present 
section), not by reason of consequences directly referable to default in 
observing the rules, but by reason of damages or risk which it entails. 
49, 201 = 1 Weir 867. * * D 



218 Aot IX Of 1890 ^INDIAN RAILWAYS ACT). C®. 101 

* 

t General ^(Cmtinmd ) . 

c 

(6) Where it was required by a rule, sanotioned and notified as required by law, 
* that the guard and driver of ballast- train should, on a line worked on 
the block -system, stop the train at a station and should not leave the 
action till the guard bas received from the station master and deli- 
vered to the driver a “ Jine-clcar certificate,” disobedience of such 
rule by the guard and driver which endangered the safety of person, 
was held to make them liable to be punished under the section. (Ibid ), E 

(c) It is no answer to the charge, tbat r the rule had been habitually broke£, if 
the evidence »s to the disregard of it is reliable, nor ib it any answer to 
the charge that obedience to the rule would possib y not have prevent- 
ed the accident which occurred. ( Ibid ) F 

(5) Gist of offence. 1 

(а) The pr soner, a railway servant, &ns convicted undoi 8.29, Act XXV of 1871 

(c/. present sectior^ of endangering the liveB of the persons in a certain 
train by negligonce. Although he was shown to have neglected his 
duty, there was no evidence whatever of the safety of any person in 
any train having been endangered by his neglect of duty: held, that 
he could not be convicted under S. 29, Act XXV of 1871, as it was 
plainly apparent that, by reason of the precautions taken by other per- 
sons, any possible danger which might have resulted from his neglect 
was avoided. 5N.W P. 240. [13 P.R. 1905 (Cr.) = 591 L.R. 1907 = 50. 
L. J. 81, D.)] G 

(б) The case reported in 5 N.W.P. 240 is not an authority for the proposition 

that, if a collision or injury is averted, there cannot be a conviction 
under 8. 101 of Act IX of 1890. 11 C.W.N. 173 = 5 Cr. L.J. 16. H 

(6) To constitute an offence. 

under this stcugn, the act or disobedience must itself endanger safety. In 

the Punjab Chief Court, 6th Nov. 1894, (Cr. Revision case No. 1049 
of 1894). I 

(7) u Essence of the offence. 

The under this section is ih# danger or risk entailed by the neglect of the 

rules, irrespective i f the consequences which actually will ensue. 
4 L.B.R. 139 = 7 Cr.L.J.' 417. J 

(8) Necessity for sanction. 

No sanction is necessary to the institution of a complaint of an offence punish- 
able under S. 101. (Ibid,) £ 


(9) Danger— Meaning of. 

{a) Danger, which raeaifs the risk of loss or injury, is a relative term. 13 P t 
R. 1906 (Cr). £ 

(5) It may be immediate *or remote; but it is none the less danger, because it is 
ftmote and there is, therefore, a better chanoe of avoiding it M 

(<$ Although the ganger had been averted by the two trains being brought to 
stand still at a distance of some 300 yards from one another, that i* 
, , practically equivalent to an admission, that, up to the time of step- 
'•» ping the trains, there had been danger. (Ibid.) £ 
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(10) Cases of Criminal negligence. 

% 

are cases of degree, Empress v. Bhattacharji. Decision of $f.W.P. High 

Court (dated 2nd May, 1892). 0 

(11) Negligence— Punishment. • 

Where a railway servant had by his m ghgenco been the cause of an accident 
m which Beve^l lives wore lost, held , that a sentence of three months’ 
simple imprisonment was inadequate and that it ought to bo on- 
* hanced. 10 A.W.N. 171. P 

(12) Lights in the station. * 

It is not enough that the should be sufficient for the railway company and 

their own servants wBo know the premises ; they must be enough to 
guide at d direct strangers who «ie unacquainted with the station*. 
Martin v. Great Northern liy. Co. Q * 

• 

I.—” Endangering the safety of persons.” 

(1) Breach of rule— Neglect of duty by driver. * 

See Cr. Appeal No. 525 of 1894, Jan. 14, 1896 (in the Chief Court of the 
Punjab), * 1 R 

(2) Disobedience of general ruleB— Collision. 

Disobedience of genoral rules, (244, 245 and 265) is punishable under S. 101 of 
the Act. [Suit case 973 of 1890, in tho Chief Court of the Punjab.] S 

(3) Disobedience of rules and neglect of duty by driver and gate-keeper. 

(а) For a railway driver to pass a danger signal and go on when i he lino is 

not clear, must necessarily endanger lh£ lives of all persons crossing 
the line as well as those of poisons in the train. 1 Weir 868. T 

(б) For a gate-keeper to go to slo<p and omit to open tho gates is productive of 

similar danger. (Ibid.) U 

(c) When a dnvor ran his tram at a full speed with danger signals against him 
through a closed gate, Jteld^ that his act endangered the safety of 
himself and other persons m the train which he was driving, and 
that the act therefore amounted to ail offonee under S. 101. 1 
Weir 869. • Y 

(4) Neglect of duty by Engine driver. 

(а) An Engine driver, when he secs that signals are at danger, must know or 

at all events have reason to believe that they have been put at danger 
because there is danger, and that, if the train runs through them, 

■ there will be an accident. [Cr. Appeal No, 297 of 1896, August 13 and 

15, 1896, in the Chhf Court of the Punjab.] > ^ Yf 

(б) And he oannot escape on the plea that danger ought not to have been caused 

by the improper shunting of engines. (Ibid |) X 

(cj It was enough for him that he was ordered by signal to stop, and he was 
bound to obey orders unquestionably. (Ibid,) * » | 
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4 

(5) Endangering safety of my person— Starting train without having been given 
line-dear. 

A driver of a tram is guilty of an t ffence under this section, when he starts 
£> train without having been given a line-dear, though, owing to 
distance of the train coming from the rppoBite side, danger to persons 
in the trains is remote 59 P.L.R, 1907 — 13 P.R. 1C06*=5 Cr.L.J. 81.Z 

Q r 

(6) Safety of persons endangered— Gateman asleep- Omission of engine-driver to 
stop train. 

The Magistrate foui.d ihat the accused, a gateman, was asleep on duty anddid not 
open his gates when a train was coming, that the accused was thcre- 
, foie negligent on duty and thb safety of human beings was thereby 

v put in dan^e , and the Magis rate held, that the accused was nob free 

from responsibility because the engine-driver also neglected to stop 
< the train before reaching the gates. Held, that the conviction was 

right. 9 P.R. 1892 (Cr.). A 

(7) Engine driver starting train without line-clear ticket— No immediate danger. 

(a) A fireman in charge of « train breaks the rules of his service and does a 

» rash and negligent act m starting the train at all, and in driving down 
the line without having been given 11 line-dear.*’ 13 P.R. 1906 (Cr.).B 

(b) Although, owing to the distance of the other goods train running in the 

opposite direction, and owing to the precautions taken by the drivers 
of both the trains, the danger v as remote, yet a state of danger was 
created when the accused took his train onto, and proceeded to drive 
it down, the line. (Ibid ) C 

(c) By so doing, he f “ endangered ” the ‘safety* of the persons on the two 

trains within the meaning of S. 101. (Ibid.) D 

(8) Guard— Driver— Starting an engine without whistling— Overrunning a boy on 
the line. 

A i ailway guard failed to give to the engine driver a signal to sound his whistle 
before starting the engine which he was bound to do under S. 241 of 
the Railway rules Thb engine having been put on motion, caused a 
boy, who was painting a wapgon on the line, injury which resulted in 
his death. The Magistrate convicted him, under S. 101, of endanger- 
ing the safety of persons by a rash and negligent act, and sentenced 
him to undergo simple imprisonment to one day and pay a fine of 
« Rs. 20 : held , ordering a new trial, ihat, as the trying Magistrate found 
that as the injury to the deceased boy was caused by the negligence of 
the accused anefthat the boy died thereupon, S. 304- A., I.P.C., appear- 

' ed more applicable, especially as the trial under it must take place, 

before a higher tribunal. Rat. Unrep. Cr. C. 721. E 

‘ ^ i 

9) Neglect of duty by the points— Jamadar. 

A 4 Jamadar whose^uty it is to close the points, endangers the safety of the 
travelling public by not properly closing and locking the points. In 
* the Chief Cdutt of the Punjab, 7th Jnn. 1895. (Cr. Revision No. 1956 
•df 1894). F 
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“ Endangering the safety of persons ’ ’—(Continued ) . * 

(10) Neglect of duty by station-master and line Jemadar— Oudh and Rohilkhand 

Railway. * # 

It is the dut\ of the station-master to see that facing points are securely locked 
before allowing a train to come on into the statiop. Breach of the 
ru'e results in conviction. Empress v. 0. C. Bhattcich'irji , (Decision 
of N. W. P. High Court, datod 2nd May 1892 ) 0 

(11) Negligence of station-master Collision— Endangering safety. 

* 

# Where, in consequence of the on ission of a station-master to take down tho 
line-clear signal, a mixed train was run into the station and a collision 
took place, in which one waggon was derailed, but as the train waB*" 
moving slowly no person was injured, held, that the omission on the 
part of the station-master constituted an oiTenco under S. 101 of the 
Act. 11 C.W.N. 173 = 5 Cr.L.J.lG. * H 

(12) Disobedience of railway rules and endangering safety of any person— Sta- 
tion-master, duty and responsibility of. * 

(a) Rule 247 of the railway rules, throws on a station-master the responsibility 
for ensuring that all points are correctly set and all facing points securely 
locked for the passage of trams. 4 L.B.R. 350 = 9 Cr. L.O. 352.* I 

(5) S^, where a station-master omitted to inspect the points and satisfy him- 
self that they were correctly set, before he ordered the signal to be 
lowered, ana allowed the mail to enter the station, and the mail in 
cun sequence came m on a side line, and collided with the goods train 
there, held, he disobeyed the mle which he was bound to obey 
and thereby endangered the safety of many persons, and that he there- 
fore committed an offence under cl. (h) of S. 101 of the Act, (Ibid.) (4 
L.B.R. 139, F\ 32 C. 73, D). J 

(c) An Assistant station-mastor, after he gave a liry-clear ticket to the guard 
of a down train waitn g at his station, received information from the 
next station to cancel the line-clear so given, m order to allow an up- 
train proceeding from that station. He at once gave hne-clear for the 
up-train to come, but without first taking baek the line-clear he had 
already issued to the guard of the down tram. So, before he went 
out to kok for the guard, jbhe down train had started and afterwards 
met the up-train between the*t\*o statior s, though the driver was able 
to Btop the train m time and avoided a collision. Held , the act of 
giving a Lno-clear for the up-tram without first getting back the line- 
clear he had given to the guard of the down-tram, was a flagrant dis- 
obedience of the railway rules, and that he committed an offence 
under S. 101 of the Act by endangering the safety of mafoy persons by 
disobeying a rule which he was bound to obey. 4 L.B.R. 353 (32 0. 
73, D). K 

(13) Danger caused by disobedience to railway rples— Responsibility of station- 

master. 9 % 

A, an Assistant station-master, allowed the sign a 1 to be given fora train to run 
through his station without satisfying himsglf as required bj the rules 
made under this Act, that all the prescribed precautions had been 
taken by the Jamadar subordinate to him. The train was switched 
off the main line on to a line on which some waggons were standing 
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and oollideg with them. This oould not have occurred if the rules 
had been complied with. A was tried, ui der 8. 101 of the Act. He was 
convicted and fined Us. 30, the Magistrate remarking that he consider- 
ed his offence merely technical , and that the col ision was praotically 
the result of the acts and omission of the Jamadar. Held, that the 
Magistrate’s view of the relative responsibility of A and the Jamadar 
<was, in view of their relative positions, radically wrong, and that A 
was the more guilty of the< tv o. A substantive sentence of imprison- 
ment was passed on A. 4 L.B.R. 139=7 Cr.L.J. 117. L 

(14) Causing death by rash and negligent act— Endangering safety of passengers* 

In the Bengal Nagpore line, which is worked on the line-dear and caution- 
* message system, no tram is allowed to start from a station without a 

line-clear certificate to t,he effect that the line is clear up to the next 
station. The gtation-master of a certain station had, before the 
arrival of a train at h s station and before the receipt of a ^line-dear 
message from the next station, written out a conditional line-clear 
message and had left it unsigned and without fi Login all the particu- 
lars required by the rules to bj filled therein. On the arrival of a tram 
at the station, the guard in charge of the tram went into the station mas- 
ter’s room, tow off the unfinished and unsigned line-cle^r message from 
the book and handed it over to the driver and started the tram. 
All this took place without the knowledge of the station-master who 
had been otherwise engaged. The tram came in collision with another 
which was coming from the opposite direction with the result that 
some people in the tram wore killed. The station-master was, on 
these facts, charged with, and convicted of offences under S. 304-A of 
the Penal Code and S. 101 of the Indian Railways Act IX of 1890. The 
oonviotion was sought to b-i supported on the ground that the Act of 
writing out the conditional line-clear message was against rule No. 18 
of the Company. Held , the conviction was illegal, because (1) the 
act of the station-master did not directly lead to the serious results 
which followed, and (2) he could ne\er have intended, nor did he 
intend, to use the conditional lme-clear message in the state in 
which it was, n r r could fee have imagined that the gunrd would re- 
move it from the book in his absence contrary to rules, or use it 
without looking over it or start the train without hs permission, 32 
C. 73 = 8 C.W.N. 645. # X 

(Id) Laxness of supervision. 

A — i-on the part of superior authorities, such for in-tance aspermittirg rule 
28 to be habitually disregarded in practice, might be held to be an 
offence under this section. In the Chief Court of the Punjab, 6th 
Nov. 1P91 (Cr. # Revision Case, No. 1049 of 1894). * H 

* 

16) Rajaputana-Malwa Railway— Neglect of duty - Conviotion of gate-keeper. 

railway servant and a gate keeper ns such, who when on duty endangers 
the safety of any person by any negligent omission, commits an 
* offence punishable under this section. [In the Punjab Chief Court, 
' . • e ,7th Sep. 1892, (Suit No. 1301 of 1882).] 
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102. If a railway servant compels, or attempts to coinpel, or 
causes, any passenger to, enter a compartment 
which already contains the maximum 'number of 
passengers exhibited therein or thereon under 
section 63, he shall be punished with fine which may extend to 
twenty rupees. 

» Old Aot*. 


Compelling pas 
sengers to enter car 
riages already full. 


Act IV of 1879 8. 28. 

Act XVIII of 1854 .. No corresponding provision. 

(Notes). 

General. 

Accommodation for passengers— Duty of, Railway Company. 

The Railway Company are bound to use reasonable care in providing accom- 
, modation for passengers, and the passengers also are bound to use 

reasonable care in nvailmg themselves of the nccommodation provided 
„ , them. Praeger v. Bristol and Exeter Railway Co. , (1871) 2^ L.T, 

107, cited in 7 Bom, L.R. at 127. P 

103. If a station-master or a railway servant in charge of a 
section of a railway omits to give such notice of 

Omission to give . _ . _ . _ 

notice of accident. an accident as is required by section 83 and the 

rules for the time being in force under section 84, 

he shall be punished with fine which may extend to fifty rupees. 

Old Acts. 


Act IV of 1879 . . S. 24. 

Act XVIII of 1854 .. No corresponding piovision.’ 

Obstructing level- 104 . jf a railway servant unnecessarily — 
crossings. •’ J 

(a) allows any rolling-stock to stand across a place where the 

railway crosses a public road on the level, or 

> 

(b) keeps a level-crossing closed against the public, 


he shall be punished with fine* which may extend to twenty 


rupees. 


Old Aot. 


AOt XVIII^of 1854 j No corres P ondin 8 prowsioji . 

* (Notes). 

General. 

(1) Analogous provision. 

Cf. — S. 5, the Hallway Clauses Act, 1863 (2G and wi vie , c M). f ^ 

(2) Object of the section. 

The — is to abate the nuisance caused by rolling-stock being kept standing on 
level-crossings. (See Stan men t of Objects and Reasons.) R 


80 
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False returns. 


108. If any return which is required by this Act is false in any 
particular to the knowledge of any person who 
signs it, that person shall be punished with fine 
which may extend to five hundred rupees, or with imprisonment 
which may extend to one year, or with both. 


Old Act. 

Act TV of 1879 ) VT .. .. f 

Act XVIII of 1854. } * ' No corresponding provision 

(Note). 

r Analogous provision. 

Cf. — S. 10, the Regulation of Railways Act, 1871 (34 and 35 Vic. o. 78). 

« 

Other offences. 

106. If a person requested under section 58 to give an account 
"with respect to any goods gives an account, which 
oount'ofgoodsV* 0 is materially false, he, and, if he is not the owner 

' of the goods, the owner also, shall be punished 

with fine which may extend to ten rupees for every inaund or part of 
a maund of'the goods, arfd the fine shall be in addition to any rate 
or other charge to which the goods may be liable. 

Old Aota. 

Act IV of 1879 . . 8. 29. 

Act XVIII of 1854 . . S. 14. 

(Notes). 

N.B. — See notes under S, 58, supra. 

General. 

(1) Analogous provision. 

Cf. — the Railway Clauses Act, 1845 (8 and 9 Vic., c. 20), Ss. 99 and 152, 
respectively, X 

(2) Scope of section. 

S. 29, Act IV of 1879 (Cf. S. 106, Act IX of 1890) provides only for offences 
committed by a person required under S. 15, Act IV of 1879 (Cf. S. 58 
(1) present Act) to give an account of the quantity or description of 
property sought to be despatched by rail. 36 P.R. 1885 (Cr.). U 

^ 1. — “C living false account of goods. 99 

(1) False description of goods— Loss in freight to railway administration. 

See 7 P. R. 1890, (Cr), Rioted under S. 134, mfra. Y 

(2) False declaration of goods— Fireworks declared t£u looks— Explosion of fire- 
• m works easing death of coolies. 

The accused sent two boxes to the East Indian Railway at Delhi station con* 
I taining t fireworks declaring them to contain iron locks, with tho 

result that, in loading, one of the boxes exploded, killing one coolie 
. and seriously injuring another, and for this he was convicted under 
•&. 304-A and 338, 1.P.G, W 
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“ diving false account of goods ’’—(Concluded.) » 

* 

Held, that the conviction was right, though, if no injury had been done to 
any person, the accused could have been guilty only of an offence 
under S. 107 of the Act for making a false declaration. 24 
P.L.R. 1905. X 

f 

107. If, in contravention of section 59, a person takes with 

Unlawfully bring kim dangerous or offensive goods upon a 

ing dangerous or railway, or tenders or delivers any such goods 
.a ff ra”iway 8 i? daup0n f° r carriage upon a railway, he shall be punished 
•"’frith fine which may extend to five hundred* 
rupees, and shall also be responsible for any loss, injury, or damage, 
which may be caused by reason of such goods having been* so 
.brought upon the railway. • 

, Old Acts. * 

Act IV of 1879 S. 30. 

Act XVIII of 1854 No corresponding provision. 

(Notea). 

General. 

<1) Analogous provision. 

Cf . — The Railway Glauses Act, 1845 (8 and 9 Vic. c. 20) Ss. 99 and 152 re- 
spectively. Y 

42 ) Ss. 107 and 134— Jurisdiction of Criminal Court-Place of trial. 

See 7 P.R. 1890 (Cr.), noted undereS. 134, infra . Z 

/.— “ Unlawfully . . ..railway. ” 

N.B.— See notes under S. 59, supra. 

41) Goods of dangerous nature— Duty of persons sending— Notice. 

(a) A person, who Bonds, for conveyance by rail, an article which he knows to 
be of a dangerous and explosive nature, is bound, both on the general 
principles of law and by the special provisions of the Railway Act, to 
give notice of its contents to the Company’s servants. Farrant v. 
Fames , 3 L.J.C.P. 137 (F) ; cited in 1 A. 60 (F.B.) A 

(5) He is also bound to take all readable precautions to preclude the risk of 
accident. (Ibid.) B 

(c) Failure to do either of these things will render him liable for the conse- 
quences, whether they occur in a manner he could have contemplated 
or not. (Ibid,) C 

P) Passenger's luggage, duty to search. 

It is not the duty of a Railway Company to search every parcel which «pver> 
passenger carries with him. 28 C. 401 (P.C.)«28 I.A. 144=5 C.W.N. 

, 449. # I D 

<3) Dangerous goods, of carriage of, duty to prevent. 

(a) It is the duty of the Railway Company to prevent dangerous looking goods 
being carried. (Ibid.) • • £ 



226 


Act IX of 1890 (INDIAN railways act). [Ss. 107 to 109> 

i /. — “ Unlawfully* . . . railway 9 ’—[Concluded ) . 

» c 

(6) Where the explosion was caused by certaiu fire works taken in some parcels 
r into th$ carriage by some fellow-passengers, and there was no evidence 
to show that the parcels exhibited such signs of their real nature as 
ought to have called the attention of the railway servants to them, 
there was no obligation on the Bailway Company to prevent such 
goods from being oarriecl. (Ibid.) F 

(4) Consignment of fireworks declaring as locks. « 

(rt) Two boxes containing fireworks tut declared to contain iron locks^were 
sent by the accused to the E. I. By. Co. at the Delhi Station, In 
loading, one of the boxes exploded killing one coolie and seriously in- 
juring another, the accused was convicted of offences under S. 304- A 
and 338, 1. P. C Held, that^he conviction was right. 22 P. B. 1905 = 

2 Cr.L J. 207 (7 M. H. C. H9) Appl. 6 A. 248 ; Regina v. Cronte , 3 C, 
and K. 123; Queen v. Wilkamson, 1 Cox C. C. 97, R. G 

b) Even if nothing else had happened, the accused could have been convicted 
under this section for making a false declaration in respect of*the two 
boxes consigned. (Ibid.) H 

(5) Essential for conviction. 

In order to convict a person under this section, it is necessary to prove a gu lty 
knowledge of ttfo character of the goods. Hearne v. Gar ton, 2 E. and 
E. GO. I 

• 108. If a passenger, without reasonable and sufficient cause. 

Needlessly inter- makes use of, or interferes with, any means pro- 
fenng with means of , , , . . / 1 

communication in a viaed by a railway administration for communi- 

train ' cation between passengers and tlie railway servants 

in charge of a tram, * he shall be punished with fine which may 

extend to fifty rupees. 

Old Acts. 

Act IV of 1879 . . S. 40. 

Act XVIII of 1854 ... No corresponding provision. 

(Note). 

Ahalogous provision. • 

Cf.—S. 22 The Begulation of Railwaj s Act, 18G8 (31 and 32 Vic,, c. 110). J 

109. (J*) If a passenger, having entered a compartment which 

Entering com- Is resei * ed b y a railway administration for the 
partment reserved or use of another passenger, or which already con- 

feg “^Rit^^mto 1 ^ tains maximum number of passengers exhibit- 
compartment not ed therein or thereon under-section 63, refuses to 

1 lea*re it when required to do so by any railway ser- 

vant, he shall be punished with fine which may extend to twenty 
rupees. * 
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(2) If a passenger resists the lawful entry of another passenger * 
into a compartment not reserved "by the railway administration for 
the use of the passenger resisting, or not already containing the 
maximum number of passengers exhibited therein or thereon under 
section 63, he shall be punished with fine which may extend to 
twenty rupees. 

t Old Acts. 

Aot IV of 1879 . . S. 39 with sub sec. (1) of the present Act. 

Act XVIII of 1854 . . No corresponding provision . 

Sub-S. (2) is new. 

(fTotes). 


Analogous provision. t 

Cf . — The English bye-law, No. 13. * J1 

Uo. (1) If a person, without the consent of his fellow-passen- 
gers, if any, in the same compartment smokes 
m any compartment except a compartment spe- 
cially provided for the purpose, he shall be punished with fine which 
may extend to twenty rupees. 


* Smoking. 


(2) If any person persists in so smoking after being warned by # 
any railway servant to desist, he may, in addition to incurring the 
liability mentioned in sub-section (1), be removed by any railway 
servant from the carriage in which he is travelling. 


Old Acts. • 

Act IV of 1879 ... S. 35. 

Act XVIII of 1854 ... S. 6. 

(Notes). 

General. 

* 

Purpose of the section. 

The — is to secure that no one shall smoke in a railway carriage so as to be an 
annoyance to any fellow passenger. Per Jenkins , C.J. f in 24 B. 293 
= lBom. L.R. 688. K 

/.— * ' Compartment . 9 9 • 

<(1) “Compartment,’’ meaning of. » 

Compartment is a division separated by partitions: a part partitioned off. Oxford 
* New Dictionary. # k 

42) Compartment. • % * 

(a) The Act oontains no definition of the word— ,Per Jenkms t C. J., in 24 B. 

293=1 Bom. L. R. 68&. * M 

(b) A clue to its meaning is to be found in S. 63 of the Act coupled with the 

practice of the Compfcfiies. (Ibid,) t t N 
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/• — 4 4 Compartment 99 — (Concluded)* 

(c) The practice alluded to, is thaf of exhibiting inside or outside of each sec- 
tion , though divided from its neighbour only by a partial partition, 

< the maximum number of p<*s&engers which may be carried in it. (Ibid. )0* 

(d) Good sense requires that to the term—, in certain sections of the Act, 

r tihe quality of complete separation should be attributed. It is with 
that force that it is used in S. 110. Per Jenkins > C . J, and Candy J-%- 
in (Ibid.) 1 P 

(e) But Banade , J„ holds tb$t the term—, is used in S, 110 in the same sense 

in which it is used throughout, and that it does not necessarily mean 
a completely partitioned division. (Ibid.) O' 

111. If a person, without authority in this behalf, pulls down, 
Defacing public or wilfully injures, any board or document set up 
notloe8 ‘ or posted by o];der of a railway administration on 

a railway or any rolling-stock, or obliterates or alters any of the 
letters or figures upon any such board or document, lie Shall be 
punished with fine which may extend to fifty rupees. 

Old Acta. 

Act IV of 1879. . . ) vr , 

Act XVIII of 1854. . . . j No oorres P° ndin g provision. 

(Note). 

Analogous provision. 

Cf. S. 146 The Companies Clauses Act, 1845 (8 Vic. c. 16). R 


Fraudulently tra- 
velling or attempting 
to travel without 
proper pass or ticket. 


112. If a person, with intent to defraud a. 
railway administration, — 


(a) enters, in contravention, of section 68, any carriage on 

a railway 1 or 

( b ) uses or attempts to use a single pass or single ticket which 

has already been used on a previous journey, or, in the 
case of a return ticjjeff 2 , a half thereof which has already 
been so used, 

he shall he punished with fine which may extend to one hundred 
rupees in addition to the amount of single fare for any distance 
which he may have travelled. 



• Old Acts. 

Act IV of 1879 

. . No corresponding provision, 

Act XVIII of 1854 

S. 3. 


(Notes). 

- 

General. 

(1) Analogous provision. 



Cf -rfche English Bye-law, No. 2. 

• A 
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General — ( Concluded ) . 

(2) Sb. 112 and 66. , • 

This section must be read witfi 8. 68, supra . y C.W.N. 100*? 4 Cr. L.J. 430 
= 6 C.L.J. 47. ' 8 1 

(3) Offence under section— Essential. 

(a) Fraudulent intention is doubtless by S. 3 of Aot XVIII *f 1854 (C/. present 

section) made an essential condition of travelling on a railway, without 
payment of the fare being dealt with as an offence. 1 Bom. 52 (57). T 

(b) But the absence of such intention does not make the entry into the 

* carriage less unlawful, or of itself afford any ground for depriving the 

Company of the right of putting an end to such unlawful occupation. 

(. Ibvi .) f» 

(c) Entering into a railway compartment and travelling without a tioket are 

onl> some of the ingredients of an offence under S. 112. 11 C. W. N. 
100 = 4 Cr.L.J. 4J9 = 5 C.L.J. 47 (Bruthan v. Hoyle , L.R. 3 Q.B.D. 
289 ; 20 A. 95 B.). * ¥ . 

• (d) These acts in themselves are not penal under the section. (Ibid.) • HIT 

(e) The essence of an offence under the section is dishonest or fraudulent inten- 

" ' tion to defraud the railway admioist ation of its just du*>s, i.e., the 

fare payable by the passenger. (Ibid.) X 

(f) The fraudulent inten ion of a pissenger must appear from some other acts 

omission than merely travelling without a ticket, c*. g. t an attempt 
to free himself from liability by producing au used an irrelevant ticket. 
(Ibid.) " Y 

(4) Section, how to be construed. f 

Id Bentham v. Hoyle (1878) L.R. 3 Q.B.D. 289, Cockburn , C. J. and Mansty 
J. held , in construing a bye-law s rnilar m terms to this section, that 
mens lea , the intension to defraud, must be proved for obtaining a con- 
viction. 11 C.W.N. 100=4 Cr.L.J. 439 = 5 C.L.J. 47 (48). Z 

(5) Element of the offence under S. 417, 1.P.C. * 

The — is precisely the same as that of one under this section, and a person can- 
not be sentenced under both the sections separately for the same 
offence. (Ibid.) k 

I.— “If a person — on a railway 
(1) Conviotion under S. 112 (a) when sustahiable. 

(a) To justify a conviction under S. 112 (a) of the Act, the prosecution must 
prove entry into a carriage in contravention of S. 68, that is, without 
a ticket and fraudulent intent in so doing. 1 Weir 870. B 

(5) The mere fact that a man having a ticket travels beyond the station named 
on it, does not necessarily warrant the inference tha* be entered the 
carriage with a fraudulent intent. (Ibid,) C 

(2; Fraudulently entering railway carriage without ticket. 

Unless there is evidence that the accused entered a railway carriage without a 
ticket to defraud the railway administration, he cannot be convicted 
of the offenoe under this section for mere entry, 1&4 P.L.R. 1905. D 

<3) Travelling with a false and an entirely Irrelevant ticket. f 

—comes under ol. (a) of the section, but not under ol. (5). 11 O.W.N. 
100=4 Cr.L.J. 439 = 5 C.L.J. 47. R 
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/.-“// a person. . . .on a railway ( Concluded ). 

( (4) Travelling without a ticket. » 

comes within the words of S. 68 and so under S. 112 (a). (Ibid.) P 

0) Father travelling with son aged six years without paying latter’s fare. 

Where the accused travelled in Company with his son aged six years from one 
stltion to another station on a railway l<ne without paying the half- 
fare due to his son, iield, that, though the accused was not guilty as 
th$ principal offender, he whs clearly liable as an abettor, to be 
punished under S. 32, Act* IV of If 79. (S. 112, Act IX of 1890). 
1 Weir 869 (F.B.). * 0 

(6) Fraudulent intention, how proved. 

The fraudulent intention of a pe* son travelling without a ticket is proved by 
his not at once telling the ticket collector that he hijkd do ticket and 

• producing an old one. fCr.C. No. 221 of 1896, 31st March 1896, in the 

Chief Court of the Punjab], H 

< 

(7) Railway ticket not used on d&y of iseue. 

• ® 

See 1 Weir 870, under S. 47, supra. 1 

(8) Entering into the train and travelling without a ticket. 

* a) , and the attempt to palm off an used ticket on a railway servant, are not 

separate and distinct offences. 11 C.W.N. 100 = 4 Cr.L.J. 439 = 5 
-C.L.J. 47. * J 

(b) The intention to cheat him and the railway administration is one and the 
same offence. (Ibid.) K 

2.—“ Return ticket . ’’ 

Return ticket— Transfer— Attempt. 

The act of buying an unused half of return-ticket does not in itself amount to 

an attempt to travel within the meaning of the Indian Railways Act, 

1854. Rat.Un. Cr. C. 123. L 

c 

113. (1) Tf a passenger travels in a train without having a 

Travelling with P r0 P er pass or a proper ticket with him, or, being in 
out pass ot ticket, or or having alighted from a train, fails or refuses to 
ort^cketfor'Tey^md present for examination, or to deliver up, his pass 
authorized aistanoe. or ticket immediately on requisition being made 
therefor under section 69, he shall be liable to pay, on the demand 
of any railway servant appointed by the railway administration in 
this behalf, the excess charge hereinafter in this section mentioned, 
in addition to the ordinary single fare for the distance which he 
has travelled, or, where th^re is any doubt as to the station from 
which he started, the ordinary single fare from the station from 
which the train originally started, or, if the tickets of passengers 
travelling in thd train have been examined since the original starting 
of the trafi, the ordinary single fare from the place where the 
tickets were examined, or, in case of their having been examined 

more than once, were last examined. 

* • 
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(2) If a passenger travels or attempts to travel in pr on a 
carriage, or by a train, of a higher class than that for which he has 
obtained a pass or purchased a ticket, or travel^ in or on a carriage 
beyond the place authorized 2 by his pass or ticket, he shall be liable 
to pay, on the demand of any railway servant appointed by the 
Railway administration in this behalf, the excess charge hereinafter 
in this section mentioned, in addition to any difference between any 
far^ paid by him and the fare payable in respect of such journey as 
he has made. 

* 

(3) The excess charge referred to in sub-section (1) and sub- 
section (2) shall, — * 

(a) where the passenger has, immediately after incu rring 
* the charge, and before being detected by a railway serv- 
ant, notified to the railway servant on duty with the 
train the fact of the charge having been incurred, be one 
rupee, two annas, or eight annas, and 

• * 

(b) in any other case, be six rupees, one rupee, or three 

rupees, 

• 

according as the passenger is travelling or has travelled, or has at- 
tempted to travel, in a carriage of the highest class, or in a carriage 
of the lowest class, or m a carriage of any other class or kind ; 

Provided that such excess charge shall m. no case exceed, — 

(a) where the liability to pay it arises under sub-section (1), 
the amount of the ordinary single fare which the pas- 
senger incurring the charge is liable to pay under that 
sub-section, or, 9 

9 

(b) where such liability arises under sub-scction (2), the 
amount of the difference between the fare paid by the 
passenger incurring the charge and the fare payable in 

respect of such journey as he has made. , 

» 

(4) If a passenger liable to pay the excess charge and fare 
.mentioned in sub-section (1), or the excess charge and any differ- 
ence of fare mentioned in sub-section (2), fails or refuses t^ pay 
the same on demand being made therefore under one or other of 
those sub-sections, as the case may be, the sum payable by him shall, 
on application made to any Magistrate by any railway servant 
appointed by the railway administration in this behalf % be recovered 
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♦by the Magistrate from the passenger as if it were a fine 3 imposed 
on the passenger by the Magistrate, and shall, as it is recovered, be 
paid to the railway admfnistration. 

Old Acts. 

Act IV of€879 ... Ss. 31 and 32. 

„ XVIII of 1854 .. Sfl. 1, 36. 

• (Notes). ( 

General. 

N.B. — See note under Ss. 68-70, sup? a. 

fl) Analogous provision. 

Cf. — the French and German Railway Lav?. Iff 

(2) Applicability of section. 

The section applies not to off ender^agamst justice, but ordinarily to innocent 
persons who 44 may fini themselves in the wrong by mere accident. if 
9 Gr. Appeal No. 98 of 1891, Gth June 1891 (In the Punjab Chief 

Court). N 

(3) Nature of section. 

(a) Certain sections of Ch. IX of this Act deal with offences and their punish- 

ment, but this section merely makes certain fares and excess charges 
recoverable and recoverable m a summary way. (Ibid*) O- 

(b) Thejjseotion itself makes it clear what the action of the Magistrate ib to be. 

• (Ibid.) p 

(c) He must first satisfy himself that the sum claimed is payable by the pas- 

senger, t.e.> (1) that he has travelled beyond the place authorised by 
his ticket (or as the case may be), (2) that the excess charge allowed 
by the section has been demanded by the railway administration in 
this behalf and (3) that there has been a failure or refusal by the 
passenger to comply with the demand. (Ibid.) Q 

(d) To satisfy himself on these points, the Magis irate is justified m requiring 

imma facie proof by sworn testimony from the railway administration 
and, if prima facie evidence is forthcoming, in then giving the 
passenger an opportunity of answering the case set up against him. 
(Ibid.) • # R 

(?) If a final order is passed by the Magistrate it should simply be to the effect 
that a stated sum is payable at an excess charge. (Ibid.) & 

(/) The Magistrate should not award a sentence of fine, though the sum pay- 
* m able may (if necessary) be recovered as a fine. (Ibid.) T 

(4) Demand contemplated by the section. * 

(а) There is no indication whatever m this section that the — must be made at 

or within any particular time or period. Or. Appeal No. 98 of 1891, - 
6th June 1891 (Id the Punjab Chief Court). 

• * i 

(б) The Aot is simply silent as to the time at which the demand must be 

\ made. (Ibid.) y 

(c) From this it can be inferred that the demand may be made at\ny time 

/ t*M.) W 
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General— (Concluded), # 

(d) The demand when made, must be shown to have been made £y a railway # 

servant appointed by the Railway administration in this behalf. 

(Ibid.) 9 # X 

(e) S. 113 confers the power to demand only on railway servants duly appoint- 

ed in that behalf, and no Court of Justice ran interfere, except (in 
the case of a Magistrate) to enforce a demand which has been actually 
made and not complied with, 9 C. P. L. R. 1 (3) (Cr). Y 

i * ** 

(5) Duty of Magistrate acting under the section— Revision. 

(a) The duty of a Magistrate m disposing of an application made to him uuder , 

81*113 for recovery of the excess charge from a passenger for traveling 
beyond the place au'horis d by his ticket, considered and explained. 

13 P. R. 1891 (Cr). # Z 

(b) The proceedings of the Magistrate, under the above section, held open to 

revision under Ss. 435 and 439, Crim Pro. Code. (Ibid.) A. 

(6) Oftier under the section, nature of. * 

The order under S. 31, Act IV of 1879 (Gf. preseut section), in case of a refusal 
« by a passenger, travelling witnout a proper ticket, to pay the fare, 

should be one merely for the recovery of the amount due as the fare, 

and not an order to pay the sum as if it wore due. 1*2 C. 192. B 

• * 

(7) Intentionally travelling beyond place of ticket. 

(а) S. 112 of the Act is not applicable to the case of a person, who, having 

entered a carriage with a proper ticket, intentionally or otherwise 
travels on the strength of that ticket beyond the place authorised by 
it. 9 C.P.L.R. 1 (Cr.) C 

(б) The Act appears to contain no provision for the judicial punishment of such 

a person. (Ibid.) * D 

(c) The only course open to the railway officers is to proceed under S. 113 of 

the Act. (Ibid.) E 

(8) Fraudulent acts— Fine— Fare. 

(а) 8. 32 (cZ), Act IV of 1879, applies only to fraudulent Acts. Rat. Unrep. ssrs 

Cpim, Gas, p. 435. 1 , » F 

(б) And where it appeared that the accused has no intention to defraud, he is 

not liable under S. 32 to payment of fine as well as the fare, but is 
liable, under S. 31, to pay the fare found due. (Ibid.) G * 

(9) Passenger by railway— Cheating. # 

(a) A passenger by lailway travelling m a carriage of higher class than that for 
which ho has paid fare is not guikty of cheating under 8. 417, 1.P.C., 
but is indictable under the Railway Act, *1 Bom. H.C. 140. H 

(c) Where the accused was found guilty eft having endeavoured to evade pay- 
ment of a railway fare by the production of an w>ld pass, alt&ed a ft to 
date and number of persons, held that, although Act XVIII of 1854 
provides for the punishment of an attempt to evade payment of fare, 
r the accused was in the present instance rightly convioted, not under 

that Act, but uuder I.P.C., of an attempt to cheat. 6 P.R, 1868 (Or.). I \ 
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. ^ I.— Sub- section (/).” 

* (1) Proper ticket. ' 

ft 

ft 

SemVle: — When a ticket is UBed for a station other than the one for which it 
was issued, — such ticket containing a condition that if used for any 
c^her station it would be forfeited and the full fare charged — ., such 
ticket would not be a — within tho meaning of this section, G, W. 
By. Co. v. Pocock t 41 L.T, 415. J 

* « 

(2) Travelling without a ticket, meaning offthe expression. 

Travelling without a ticket in S. 31, Act IV of 1879 (Cf. present section) must 
• mean travelling without having taken a ticket. Per Wilson^ J, in 12 

C. 192. K 

r 

(3) Travelling without ticket, whether an offence. 

# Under S 113, sub-S. (1) of th& Acf, it is an offence to travel without a ticket. 

It is immaterial tcfconsider how many tickets were issued on that parti- 
cular date. 1 Weir 871. 4 & 


(3-a) Travelling without ticket- Season ticket holder. 

(а) On demand for examination, a monthly season-ticket must be produced. 

# 12 C. 192. f M 

(б) So also an annual season-ticket. Woodard v. Eastern Counties Ry. Co., 30 

L.J.M.C. 126. N 

(c) Every passenger is to show or deliver up his ticket when called upon. 12 
C. 192. 0 


(d) And any passenger who fails in either of these points, is liable, whether a 

season ticket-holder or not, to pay the ordinary faro for his journey, 
or, if he cirihot show where he got into the train, the ordinary fare 
from the starting point of the train. (Ibid.) P 

(e) (i) A passenger, who has a season-ticket which is sti'l in force and in his 

possession, cannot be said to be travelling without a ticket, merely by 
reason of his inability to produce it when called upon, on account of 
* his not happening to havp tlie ticket with him. (loid ) [But this was 
dec ded under S. 31 Act IV of 1879, wherein the words “ with him ” 
were not found ] Q 

c 

(ii) But he will be considered not to have shown the ticket, and will have to 
pay the ordinary fare* (Ibid ) K 

(3-5) Production of ticket. ‘ 

c 

A bye-law requiring a passenger to show his ticket when required, does not 
justify the Company in refusing to carry servants whose tickets have 
been taken by their master and kept in bis possession. Jennings v. G. 
W* By. Co., L.R. 1 Q.B. 7. 8 


(4) Ticket, obligation on thi station-master to issue a—. 

There is 40 — i— except at the time and place when and where tickets are 
'.usually issued. (1 B. 52.) T 



S. 118] Act IX of 1890 (INDIAN RAILWAYS ACT). 235 

/. — “Sub-section (/) '^(Concluded). 

(5) Passenger not having ticket with him — Refusal to pay fare on demand — 
Removal. o # 

(a) English Law. * 

On the removal of a passenger, who has lost his ticket, for failing to produce 
the ticket, during the journey and for refusing to pity the fare on de- 
mand, held that, according to the English law, the contract did not by 
implication aythonset he railway servant to remove the plaintiff from 
the carnage, and that the railway company was liable in an action 
9 for damages for assault. Butler v. M.S. L. By. Co., L.R. 21 Q.B.D. 

207. ^ U 

' r > 

(b) Indian Law . 

( 1 ) But according to the railway company would, under suoh circum- 

stances, be justified m removing a passenger from the carriage. 1 
B. 52. • Y 

# (n) The last portion of S. 2 of the amending Act XXV of 1871, which provides 
that, in case a passenger does not produce his ticket, he is to pay the 
fare or increased fare, applies only to cases where the person who has 
received a ticket will not or cannot produce it, and not, to a person 
travelling without having paid and obtained a ticket with no intention 
of defrauding The absence of a fraudulent intention does not how- 
ever, make the entiy into the carriage less unlawful, or of itself afford 
any ground for depriving the company of the right of putting an end 

to such unlawful occupation. 1 B. 52 (57). W 

• 

2 . — 4 ' Travels — authorized . 99 

1) Journey beyond specified station— Return ticket. 

(a) A passenger taking a return tu k^t is only entitled to travel to and from 
the stations named in the ticket. See G *W. By. Co. v. Pecock. 41 
L. T. 415. X 

(5) Where a person took a special excursion ticket from X to Y, and back at a 
reduced fare the ticket having thereon a condition that, if used for 
any other station, it would be forfeited and the full fare charged, and 
journeyed to and returned from Z, a station beyond Y, paying the 
ordinary fares for the journeys between Y and Z, held that, the con- 
dition being applicable to station bevond tbat named on the ticket as 
well as to intermediate stations, the defendant had used the ticket for 
a journey to a station other than that named on it, and that the 
Railway Company could treat the ticket as forfeited. G. W. By. Co, 

v. Palmer , (1895) 1 Q.B. 862. » *Y 

• 

2) Knowledge of condition on railway tickets. • 

(a) In the case of passenger's ticlcets , knowledge of their conditions will be 

implied, if the party knows or believes that there are condition* on. 
the ticket, although he has not read them. (Har/is v. G. WjRy.,JL 
Q.B.D. 515 ; Paths v. S. E. By ., 2 C.P D. 416). Z 

(b) If, being an intelligent person, he knows, though without reading it, that 

there is writing or printing thereon, he must be taken to know that 
such writing embodies conditions. ( Burke v . S . E> 5. C.P.D. I.) X 
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* 2 . — “ Travels... authorized "—(Concluded). 

(c) If he does not know there is wrifing or printing thereon, or, though know- 

ing it, dpes nSt know (e.g. from being an ignorant person, or from the 
*• conditions being minute or obscured) that it contains conditions 
knowledge will not be imputed. Roberts v. Gen . Steam Co. t Times, 
Jen. 24, 1906. B 

(d) The inference of knowledge, however, will vary with the nature of the doou 

nvmt, e.g the acceptance of a toll-gate* ticket might not imply knowl- 
edge of the condition thereon, while that of a bill of lading would. 
(Parkes v. S . E.Ry. Co ., 2 C.P.D. 1). r C 

3.~“ Be recovered as If — fine." 

0) “ Shall be recovered as if it were a ftne*” meaning of. 

(а) The words “ shall be recovered as if it were a fine ” in this section only 

authorise recovery by attachment and sale of immoveable property, 
and not* the infliction of imprisonment in default of payment. 6 N. 
f L.R. 151 (152). * D 

(б) An amount recoverable as a fine under S. 113 of the Act can only be re- 

' covered by attachment and sale of immoveable property. (Ibid.) 1 

Bom. L.R. 166 ; 20 M. 388. E 

(2) Procedure for recovery of fines. 

As to , see Ss. 386—389, Cr.P.C. (Act V of 1898). P 

Recovery of exoesB charge. 

A Magistrate is not to exercise judicial function when an application is made 
to hi|p by a duly authorised railway servant to recover the amount of 
excess fare claimed, but is merely to take the necessary steps to re- 
cover it. 1 Burma 606. Q 

<4) Default in payment of etcess charge and fare -Powers of Magistrate to im- 
pose imprisonment. 

(a) S. 113, Sub-S. 4(1), directs that on failure to pay on demand excess charge 

and fare, when due, the amount shall, on application, be received by 
a Magistrate as if it were due. 20 M. 3 = 851 Weir 871 ; (18 B. 440 
which has overruled. Rat. Cr. C. 871, approved. See also (1 Bom. 
* L.R. 166.) « 4 H 

(b) The excess charge and fare referred to in S. 113 is not a fine, though it 

may be recovered as such, c (Ibid.) I 

(c) A Magistrate is not authorised to impose imprisonment in default of pay- 

meot °f the excess charge and fare. (Ibid.) See also 1 Bom. L.R. 166. J 
J(d) The sentence of imprisonment in default of payment of the amount 
ordered to be ptrij under S. 113 (4) is not warranted by law. 1 Sindh 


0) 8. 5, General Clauses Act 1868^Excesa fare— Pine, recovery of— Imprisonment. 

(a) S. 5 of tie General Clauses Act, 1868, declares the provisions of Ss. 63 to 70 
* I,P.O„ applicable to all fines imposed under the authority of any Act 

1 thereafter to be passed, unless such Act shall contain an express 


provision to the contrary. Rat. Un. Cr. C. 871. (Overruled bv 
16 B. 440 ) ; 
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3.— "Be recovered as It — thro”— (Concluded). 

(b) Hence, a Magistrate ordering, Tinder S, 113 of t^is Act, payment of excess 
charge and fare, which under that section is fo be recovered as if it 
were once a fine imposed by him, can award imprisonment m de- 
fault of payment under S. 64, I P.C. (Ibid.) M 


<6) Travelling without ticket— Imprisonment in default of payment of fine. 

Travelling in a train without a proper ticket being an offence under this Act, a 
Magistrate isgiot competent to sentence the acaused to imprison, 
ment in default of payment of the excess charge and penalty ordered 
J to be paid. 20 A. 95= A. W. N. (1897) 196 (Referred to in 5 C. L. J. 

47 = 1J C.WN. 100.) N 

115. If a person sells or attempts to sell, or parts or attempts 
Transferring any to part with # the possession of, any half of a 
half of return ticket. re t urn ticket iiuorder to enable any other person 

to travel therewith, or purchases such half of a return ticket, he shall 
be punished with fine which may extend to fifty rupees, and, if the 
’purchaser of such half of a return ticket travels or attempts to tra- 
vel therewith, he shall be punished with an additional fine which 
may extend to the amount of the single fare for the journey 2 author- 
ized by the ticket. 

Old Acta. 


Act IV of 1879 . . ) 

„ XVlTIof 1854.. j 


No corresponding provision. 

(Notes). 

General. 




(1) Analogous provision. 

C/.— the Engiish Bye-law, No. 5. * 

( 2 ) Applicability of Ss 70, 114 - Sale or transfer of single ticket. 

See 1 Weir 872, under S. 70. supra. 


0 

P 


/. — “Any half. 99 

4 ‘ Any half.” 

* • • 

The words “ any half ” were substituted for the words “ the return half ” by 
S. 6 of the Indian Railways Act (1890) Amendment Act, 1896 (IX of 
(189C). 0 

2.—“ The Journey. ” 

“ The journey.” 

The words “ the journey ” v$re substituted for the words “ ihe return jour- 
ney ” by 8. 6 of the Indian Railways Act (1890), Amendment Act, 
1896 (IX of 1896). . R 

llfl. ' That portion of any fine imposed under section 112 or 

• , , „ the last foregoing section which * represent the 

Disposal of fines . . 

under the tno last single fare therein mentioned shall, as the fine is 

foregoing sections. recovere d, be paid to the railway administration 
before any portion of the fine is credited to the Government. 
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•Old Acts. 

Act IV of 1879 S. 39. 1 

,, XVIII of 18$4 . .* No corresponding provision. 

110 , ll a passenger wilfully alters or defaces his pass or ticket so 
Altering or d^fac- as to render the date, number, or any material 
mg pass or ticket. portion thereof illegible, he shall be punished with 
fine which may extend to fifty rupees. » 

Old Acts. 


Act IV of 1879 , S. 82. 

„ XVIII of 1854 ,, No corresponding provision. S 


(Notes). 


Analogous provision. 


C/. — the English Bye-law < No. 4. 


T 


*117. (1) Tf a 

Being or suffering 
person to travel on 
railway with infec- 
tious or contagious 
disorder. 


person suffering from an infectious or contagious 
disorder enters or travels upon a railway in con- 
travention of section 71, sub-section (2), he, and 
any person having charge of him upon the railway 
when he so entered or travelled thereon, shall be 


punished with fine which may extend to twenty rupees, m addition 
to the forfeiture of any fare which either of them ma> have paid, 
and of any pass or ticket which either of them may have obtained 
or purchased, and may be removed from the railway by any railway 


seivant. 


(2) If any such nfilway servant as is referred to in section 71, 
sub-section (2), knowing that a person is suffering from any infec- 
tious or contagious disorder, wilfully permits the person to travel 
upon a railway without arranging for his separation from other 
passenger, he shall be punished with fine which may extend to one 
hundred rupees. 

Old Acts. 

Act IV of 1879 xr ‘ 

XVIII of 1854 . . } No corresponding provision. 

* * (Note). 

Analogous provision. ^ 

Cf .- -the English Bye-law, No 10. T 1 


118. (J) If a 

• • 

Entering carnage 
in motion, o\ other- 
wise improperly trar 
Veiyng cm a railway. 


passenger enters or leaves, or attempts to enter or 
leave, any carriage while the train is in motion 
or elsewhere than at the side of the carriage ad- 
joining the platform or other place appointed by 
the railway administration for passengers to enter 
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or leave the carriage, or opens the side-door of any carriage while 
the train is in motion, he shall be punished with fine which may 
extend to twenty rupees. * 

t 

(2) If a passenger, after being warned by a railway servant to 
desist, persists in travelling on the roof, steps, or footboard of any 
carriage, or on an engine, or in any other part of a tram not intended 
for the use of passengers, he shall be punished with fine which may 
extend to fifty rupees, and may be removed from the railway by 
any railway servant 1 . » 

Old Acts. 

Aot IV of 1879 ... Ss. 33 and 34. 

„ XVIII of 1854 ... S. 4. 

* (Notesj. 

General. 

(1) Analogous provision. 

6/, the English Bye-law, Nos. 11 and 12. U 

1 * 

(2) Applicability of section to non-passengers. 

Where the accused, a seller of fruit at the platform of a railway station, stood 
on the foot board of the carriage selling fruit to passengers And 
continued so to stand after the bell for the departure of the train had 
been rung, held, that the accused, not being a passongor, was not 
punishable under S. 33 of Act IV of 1879 (S. 119, present Aot). 1 Weir 
873. V 


♦ 

“ If a passenger — servant 


(1) Travelling on footboard of railway carriage— Passenger. 

A person who without authority travels on the footboard of a railway oarriage 
when the train is in motion, is deemed to be a passenger and is guilty 
of an offence under S. 118 (2) of the Act. 31 P.R. 190&«=14 6 P.L.R. 
1905. H W 


(2) Prosecution under Ss. 118 and 122. ¥ 

(а) If a person persists in riding op tho footboard aftor prohibition, he is liable 

to prosecution, under cl. (2) of this section. 5 N.L.8. 161 (16$). X 

(б) Whilst if there was no such prohibition before he was finally discovered* and 

removed, but he entered on the railway unlawfully, he is liable to 
prosecution under tho first clause of &. 122. (Ibtd.) Y 


119. If a male person, knowing a carriage, compartment 
\ room, or other place to be resented by a ?ailWay 

or other place reserv- administration for the exclusive "use rjf females, 
ed for females. enters 2 the place without lawful excuse, or, havit*g 
entered it, remains therein after having been desired by any railway 

, s, 82 a ’’ ’ 
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'Servant to leave it, he shall- bt punished with fine which may extend 
to one hundred rupees, in addition to the forfeiture of any fare 
which he rpay have* paid, and of any pass or ticket which he may 
have obtained or purchased, and may be removed from the railway 
by any railway servant. 

Old Acts. 

Act IV oll879 ... S 37. 

„ XVIII of 1864 ... S. 8. * 

(Notes). 

Compartment 99 

Boo notes under S. 64, sup a. * Z 

2— “Ehters." 

Hallway passenger entering compartment reserved for females to assist tyjs wife 
> * travelling in that compartment —Interference by Railway police. 

> The accused entered a compartment of a railway carriage reserved for fomales 
to assist his wife who was to travel in that compartment. A constable 
of the Railway police having interfered and some quarrel having 
• ensued, the accused was charged t and convicted of an offence under 
S. 832, 1 P.C. Held, thnt the conviction was illegal. Entry into 
compartment reserved for females witDOUt lawful excuse is forbidden, 
• but the accused had the best of all excuses fur entering the carriage. 

The constable aoted ulto mires in interfering, as Railway police are 
not allowed to do so until th-> are called upon by the Railway 
t . authori ies. 76 P.L.R 1 ( J03. A 

Drunkenness or 120. If a person, in any railway carriage or 

nuisance bn a rail- 1 7 ,7 ° 

way. upqji any part ot a railway A , — 

(a) is in a state of intoxication 2 , or 

(b) commits any nuisance or act of indecency, or uses obscene 

or abusive language, or 

(2) wilfully and without • lawful excuse, intefercs with the 
* comfort of any passenger, or extinguishes any lamp, 
he shall be punished with fi$fe which may extend to fifty rupees, 
in addition to the forfeiture of any fare which he may have paid, 
and any pass or ticket which he m$ty have obtained or purchased, 
and may be removed frpn* the railway by any railway servant. 

& l , Old Acts. 

# Act IV of 1879 J S. 36. 

„ XVI^of 1854 ... S.7 # * 

\ • (Notes). 

Analogous provision. 

tjke^jglish Byc-law, No, 9, 
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" If a person , . . . .Railway. ” 

(1) Railway carriage. ’ 

A , while trave ling on its journey, is “ an open and a public place” or “ an 

open and p »b 10 place to which the public have, or are permitted to 
have access.” Sec Lingnnh v. Archer , L.R. (LS&2) 10 Q.B.D. 44, 
cited in 30 B. 348=8 Bom L. R 22=3 Cr.L J. 216. C 

(2) S. 12, Prevention of GambDug Act (Bom Act IY of 1887)— Railway carriage. 

(a) The word “plaV in S. 12 ol tho Bombay Prevention of Gambling Act, 

1887, is qualified by the word “ public ” and having regard to its 
context and its p isition in that context, it must mean a place of the* 
same general character as a ” road or thoroughfare,” else, it was point- 
less to use the words “ Stroots or thoroughfare,” as they are there used. 
30 B. 348 = 8 Bom. L.R. 22=3 Cr. L J. 216. * D 

(b) A Railway carnage forming part of a through special train is not a public 

place within the meaning of S. 12, Act IV of 1887 (Bombay). SOB. 

* 348=8 Bom. L. R. 2;J = S Cr. L. J. 210. " R 

(1) Goods yard— Public place. „ 

The goods yard of a railway sLation is a place accessible to the public, although 
the Company’s otders be that men on business alone should bo 
admitted there. 26 B. 600-4 Bom? L. R, 290. ’ F 


2.- “ is in a state of intoxication.” 


Commission of offence under S. 120 (a)— S 98, l.P.C. —Procedure. * 

(a) The accused was found drunk in a railway station, which was an offence 

punishable under S. 120 (a) of tbc Act. He pleaded guilty, and the „ 
Magistrate left him off with a warning. Held, that S. 05, l.P.C. , was 
inapplicable in this case, inasmuch as tfio Act charged against the 
accused person amounted to au offence under S. 120(n). 1 N.L.R. 189. G 

(b) 8. 562, Grim. Pro. Code, applies only where a person is convicted of one oi 

certain offences punishable under the Penal Code, and not to an < ffence 
uuder the Railways Act. (Ibid). _ H 

(c) S. 120 affords no option as to tlie das® of punishment awardable*ll{.L»R. 

139. A I 

121. If a person wilfully obstructs or impedes any mlway- 
servant in the discharge ol his duty, he shall- be 
punished with fine which may extead to%me t 
hundred rupees. 


Obstructing rail- 
way servant in his 
duty 1. 


Old Aote. 

Ant IV of 1879 .. S. 38. 

„ XVIII of 1854 .. 8.16. 

(Notes). 

* 

(Vision- 

jjl6, the Railway Regulation Act, 1840 (3 and 4 Vic., C. 87). 
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, -' l.—“ Obstructing railway servant In his duty.” 

,i * $ 

* (l) Impeding pailway servant in the discfarge of his duties. 

(/i) Before a p3rsp»n call be oonvic.ed of wilfully obstructing or impeding a rail- 

1 ^wajHervant in the discharge of his duties as provided by §■ 121 of the 
Act, or of voluntarily obstructing a public servant in the discharge 
dfhi^^ublic functidhs as provided m S. 186, I.P.O., it* must be shown 
. that the obstruction or resistance was off oredjiQ a' railway or public 
savant m the discharge of his duties or public functions its author- 
ised by law. 1 C.W.N. 74. # * L K 

(b) *The me e fact of a railway servant believing that he was acting in the dis- 

charge of hi%duties will not be sufficient to make resistance or obs- 
truction to him amount to an offence. ( Ibid .) L 

(c) Of course, if the obstruction or resistance takes tho state of an assault or 

use of criminal forpe, that nuy be an offence by itself, but that is an 

* offence of a different naturg. (Ibid.) M 

# (2) Resident Engineer— Obstruction— Right of way— Fence. 

Tqc accused obstructed the Resident Engineer of a railway compaify (who 
was actii|i^und6r orders of the company) in putting down a lino for 
a fence Which would have interfered with the right of way claimed by 
accused, and was convicted by ihe District Magistrate for *• obstruct- 
ing a railway servant ” under this section. Held, that the legality of 
*the conviotioir depended on the validity of the accused's claim to the 
right of way ; for, if that claim was valid, Jg could not have been tho 
duty of the Residen&Enginoer to resist it, Smd the railway company 

* could not, by its orders, mak^ it his duty to do so. Rat. Un. Cr. C, 

675. N 

( 3 ) 8. 260, Cr. P. C— Summary trial. 

1 4»n offence under S 121 of the Act is an offence which is summarily triable 
within the meaning of S. 260, Cr. P. C. A.W.N. (1902), 24. 0 

, 122. (1) If a person unlawfully 1 enters upon 

Tresnass and re- 1 * . *■ 

fua»l to deaiit from a railway, he shall be punished with fine which 

trespass. may extend to twenty rupees. 

. (2) If a person so entering refuses 2 to leave the railway on 

being requested to do so by any naitVay servant, or by any other per- 

son oqjfeehalf of the railway administration, he shall be punished 

with fine which may extend to fifty rupees, and may be removed 

from the railway by such servants other person. 


• Old Aeto. 

AefclV of 1879 S.,41. 

„ XVIII of 1884'.. S. 17. 

(Notes). 

, V t ' 1 • , <■ 

(1) Analogous pisyrigon. 

t Of. 9, 1^ JUilway Regulation Aot, 1840(8 and 4 Vic., C. 97). * P 

Treipa\a on r#i**y ftpemises, boundaries not being noticeable, t * ' 

A conviction under 8, 1 22 id iget sustainablo, for trespass on railway premises, if 
■, X 4he boundaries are not clearly noticeable. (1898) Sind Sad^^ppurt 
^• Beports, p. 83 (Cr^ Original Report No. 132 of 1898, Nov« 
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(3) Police report. * * 

The undent B. motttk not'#, 'G.’B.'B,. (.USOT— \«SVV Vol.1, 

p. 54; U. B. R. (1892—18$, Vol. I, pp. 28, 328. R 

(4) 80 . 118 and 122, prosecution under. 

See 5 N. L. R. 151, cited under 8. 118, supra. 

(5) Power of subordinate Magistrate to impose fine. 

(a) By S. 85 of the Railway Act, 1854, district police officers in the Presidency 

of BdmbavcouVl punish, to the extent of the powers ©onfonvd on them, 
in petty oftonces, any offeree ra ide punishablo under the Act by fine 
* not exceeding Rs. 20. 3 B.H.C.R. 51 (55) (Cr.) T 

(b) But. S. 5, Reg. XII of 1827, and S. 4 of the sgpno regulation being both re- ^ 

pealeclby Act XVII of 1862, }ield % that a subordinate Magistrate has 
no jurisdiction to impose a fine under S. 17 of Railway Aot, 1854 (Of. 
8. 122, present Aot). (hid.) * • U 


t.—'* Unlawfully ” 

(1) Scopf of section. * , 

This section provides inter alia “ if a person unlawfully onters upon a railway, 
ho shall be punished with fine which may; exceed IN. 20,” and 
* - lawfully/* seems to moan “without leave of the railwa> administration.* *\| 

30 B. 3 18 =« 9 -Bom. L.Lt, 22 = 2 CrXT/5l6T "Y 


(2) Entry on platform without ticket, whether lawful. 

In the absence of any rule or bye-law, entry without ticket on a railway plat- 
form is dilb unlawful witiun the pieaning of S. 122. 1 Sindh 91. W 

i 

(3) Entry in exercise of a right. 

An caunot bo called unlawful. 22 B„525 (527). X 

(4) Entry on railway premises by dominant owner to effect necessary re- 
pairs. * 

The company, whose servants the accused wore, bad a mill on one side of the 
railway line, and a ginning factory on the other, and to bring water 
from the one to tho other, there was a pipe laid bonoath the railway 
lino and brick reservoirs at each side to provent the proper level of tho 
water. The Magistrate had convicted tho accused under 8. 122 < i 
this A ct, because they entered on the railway premises to do some re- 
pairs to the pipe and resorVoiijs, without having first obtaii^ti tho per- 
mission of the railway company to their entry. There was ovidenoo 
to show that the repairs wore necessary. Held that, as the pdpo and 
roservoirs belong to the company and were kept in repaic by them, * 
they, as the dominant owner, would have a right to enter on the pre- 
mises of the railway company, the servient owners, to effect any repaiip 
that might be necessary 1 The conviction was, therefore, wrong. 22 
B. 525. > t > y 

(5) Justices have no jurisdiction when a bona fide right is set up. 

When a man was charged under 8. 16 cf tbo Railway Regulation Aot, 1840. 
with wilfully trospassing on railway premises bedtu^e he had aftowee} 

' his van to stand for twenty minutes outside a public house, upm 

ground which was part of the premises of t^e railway company whose 
station was close to the public house, but which was the only access 
to the public house, and was used by its customers when they went 
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Uplay fully ’’—{Concluded). 

there with vehioles ; it ^ls held by the justices that their jurisdic- 
tion wadyaustdd, as the* claim to use the ground as a customer of the 
public house was bona fide* And upon a case stated, their conclusion 
was held to be a proper one. Wilkinson v. Coffin , 33 L.T. N. 8 824. Z 

(6) Entry upon railway premises not in exercise of a right. 

{a) An- —or by permission of the railway administration would be unlawful. 30 
B. j}48 = S Bom. L.R. 22 = 2 Cr. L.J. 21§. 1 A 

(6) Compare Foulger v. Stead man, *(1872) L.R. 8 Q. B. 65, cited in 80 B. 
348, where a cart driver w*s hold not justified in refusing to leave* the 
railway company’s prem> sos when required on behalf of the company 
to do so, although he believed himself entitled to romain thereon 
because other drivers did so on payment of certain sums to the rail- 
way company. 9 B 

v . ; «f public to enter the railway lines without permission of railway com- 

• pany. «, 

t “It would be impossible for the railway company to work its lines, werf we to 
* „ hold that the public should have access to them inside the fences 

without the permission of the Company ’’ Per Jenkins, C.J , in 30 
B. 348 = 8 Bom. L.R. 22 = 3 Cr. L.J. 21G. C 

Prevention of Gambling (Bombay Act IV of 1887)— Railway carriage form- 
ing part of special train— “ Public place.” 

Tho wapd “ place “in S. 12 of the Bombay Act IV of 1887 is qualified by 
the word “^public,” and, having regard to itB context and its position 
in that context, it must mean a place of the samo general character as 
a “ road or thoroughfare.’’ A railway carriage forming part of a 
through special train is not a public placo within tho meaning of S. 12 
of the Act. (i D 

Per Jenkins, C.J . — I would ba blow to placo on the section an interpretation 
that would cdrtail its legitimate scope, but I am unable to rogard the 
railway carnage, where the accused was, as possessing such characteristic 
„ of, or bearing such a resemblance to, a stroot or thoroughfare, as to 
justify us in holding that it was a public place w thin the meaning 
of S. 12. E 

Per Russel, J. — To call or describe eijhor the railway lino at ttfe Reversing 
station, where tho train stopped for engine purposes only and whero 
the public could not have any right, without the permission of tho 
"railway company, to be on the line at all, or tho carriage in a special 
train, which took no passengers between the two termini of the journey, 
as coming within any of the terms “public street, place or thorough- 
fare, 1 ’ would be to place a wrong interpretation on these words. 30 
B. 348 = 8 Bom. L.R. 22 = 3 Cr. Pj.J. 216. F 

* i * t 

2,— *' Refuses.” 

(1) Refusing to desist J^om trespaefe. 

tv’here the ftets found or that accused, who had legitimate business at the 
t g°°*f* hGd . attempted to get there by crossing the line, incite of the 
* w prohibition 6f a railway servant, held, that ho could not be convicted 
under this section. Ram Narain v. The Empress, Or. Revision No. 56 
pf 1803, Jan. 19 and Feb. 14, 1893. (In the Punjab Chief Court). G 



Sb. 12$ to 1241 IX ol 1290 (indian bailways act). 245 

i * 

2- — “Retakes ” — (Qonctudcd). > 

(2) Justices cannot acquit a driver, who# 

The justices cannot acquit a driver, who, after ro^ucstito go, wilfully trespasses ^ 
upon the railway s at ion on tho ground that his exclusion from the 
station is an undue preference under the Hallway and Canal Traffic 
Act, the remedy under that Act being by application to the Railway 
Commissioners Hole v. Digby , 27 W R. 884. H 

123- If a driver or conductor of a tramcar, omnibus, carriage, 

- „ .. . or other vehicle, while upon the premises of a 

omnibus drivers to railway, disobeys the reasonable directions of any 
servants^ ° frailWay servant or police-officer, he shall be 

punished with fine which may extend to twenty* 
rupees. 

^ Old Acts. ^ 4 4 

a Act IV of 1879 ... S. 47. 

,, XVIII of 1854 ... No corresponding provision. 

. (Notes). 

Analogous provision. 

C/. S. 16, the Railway Regulation Act, 1840 (I and 4 Vic,, C. 97), and tho 
English Bye-law, No, 17. * ’ I 

/. -“Disobedience servants ” %> 


Cases under S 16, the Railway Regulation Act, 1840, 3 and 4 Yic., C. 97. 

(a) A cab driver who refuses to leave tho railway company’s premises when 
rrques 4 ed to do so may be convicted under this section, although ho 
believes he has aright to remain thereon, becausoothor drivers are 
permitted to do so on payment of certain sums Foulger v. Steadman , 
L.R. 8 Q.B. 65. J 


(5) A driver refusing to leave tho premises after request must be convicted, 
even though his exclusion may bo an undue preference. Hole v. 
Digby , 27 W.R. 884. K 

(c) Tho justices have no jurisdiction, if a bona-fide right to be on the premises 
in question is set up. Wilkinson v. Goffir , 3-5 L «T. 824. £ 

(1 * » 

Opening or not 12 $. In either of the following cases, name- 

proporly shutting 
gates, ly : — 


(а) if a person, knowing or having reason to believe that an 

engine or train is approaching along a railway, opeqs 
any gates set up cji either side of the railway across a 
road, or passes or attempts to pass, or drives or takes, or 
attempts to drive or takes any animal, vehicle, or other 
‘ thing across the railway ; ^ * 

(б) if, m the absence of a gatekeeper, a person omits to shut 
* and fasten such a gate as aforesaid as soofli asliJ and any 

animal, vehicle, or other thing under his charge have 
passed tlnough the gate, » . 
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* the person shall be punished .jyith fine which may extend to 
fifty rupees. % 

* Old Aots. 

Aot IV of 1879 .. S. 43. 

„ XVtll of 1854 . . S. 23. 

(Notes). 

General. 


Clause (6). 

Cf. with S. 75 of the Railway Clauses Aot, 1840 (8 Vic., C. 20). H 

(2) ‘Right to open gates. 

i An inference that a person may open gates in India, if no engine or train is 

• approaching, may be drawn from the terms of this section. But see 

Wyat v. O. W. By. Co., 6 B, and S. 709, noted under S. 13,* mpra. R 


• 125. (I) 1 The owner or person in charge of any cattle straying 
on a railway provided with fences suitable for the 
Cattle-trespass. exc i US y jn 0 f cattle shall be punished with fine 

which y y extend to five rupees for each head of cattle, in addition 
. to any amount which may have been recovered, or may be recover- 
able under the Cattle-trespass Act, 1871. 


(2) 2 If any cattle are wilfully driven, or knowingly permitted 
to be, on any railway otherwise than for the purpose of lawfully 
crossing the railway? or for any other lawful purpose, the person 
in charge of the cattle, or, at the option of the railway administration, 
the owner of the cattle, shall be punished with fine which may 
extend to ten rupees for each head of cattle, in addition to any 
amount which may have been Recovered or may be recoverable 
under the Cattle-trespass Act, ‘1871. ' 


(3) 3 Any fine imposed under this section may, if the Court so 
directs, be recovered in manner provided by section 25 of the Cattle- 
r trespass Act, 1871 . 

(4) The expression “ public road ” in sections 11 and 26 of 
the Cattle-trespass Act, J871 4 , shall be deemed to include a railway* 

* an^any railway servant may exercise the powers conferred oh 
officer^ of police by the former of those sections. 

(5) The word cattle" 5 has the same meaning in this section 
a$ in the Cftfctle-trespass Act, 1871. 
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Act XV of 1879 
„ XVIII of 1854 


aid Ac:*. 

S. 42. • 

Ss. 18, 19 and 20, 

(Notes). 

General. 

(1) Scope of section. 

This section recognizes the obligation of the owner to pi event the cattle from 
' straying, wbgle at the same time it provides that the negligence of the 
person in charge may be punished. 18 M. (228) (229) -1 Weir 874. 0 

(2) ’Fence — Fine — Information. 

No order fining a party for not repairing a fence ought, to bo passed, withoat 
an information against him and a hearing. 23 W.R. 63 (Or.). p 

(3) State of fence— Evidence re. • 

Prior to a conviction under this section, the state of the fences, it seems, must 
be specifically proved. 8 M.H.C.R. App. 1. Q» 

# 1.--“ Sub section (/).” 

(1) Scope of sub-S. (1). 

^ * S. 125, cl. (1) of this Act makes punishable the negligence of the Qwner or 
person in charge of any cattle which stray upon the line. 18 M. 228 
(229) = 1 Weir 874. R 

(2) Owner of cattle is not liable to a fine. * 

Unless it is shown that the owner himself was guilty m permitting the cattle 
to stray on the railway line, the—, 18 M. 228^=1 Weir 874. JS 

(3) Allowing cattle to stray on Bail way line. 

- The defendant was convicted of being the owner of cattle which strayed on a 

railway provided with fences. On the date of the offence, no rules 
had been published under S. 1 of the Railway Act, Amendment Act ‘ 
(XXV of 1871), determining wliab kind of fences should be deemed to 
be suitable for the exclusion of the cafcJle. No evidence was offered 
as to the state of the fences, and th* conviction proceoded solely 
on the confess’on of the prisoner that he w-s the owner of 
the cow. Held, that the conviction was wrong, as the state of the 
fencos was in this case a matter requiring specific pro'ff, 1 Weir 874. T 

(4) Permitting cattle to Btray on railway— Respective liability of owi^er and per- 
son in charge of cattle— Discretion of Magistrate. 

Where, ovving to tho ncgligenco of the person in charge of any cattle, the 
cattle is allowed to stray on a railway, there is nothing in cl. (1) of 
the section to restrict the discretion of the Court in ascertaining 
whether the owner or the person m charge is guilty, and awarding 
punishment accordingly. 18 M. 228 = 1 Weir 874. , * U 

(5) Fines for cattle impounded. ' 

For every bead cf cattle impounded, ihe poSnd-keeper shall levy a fine accord- 
ing to the following scale. 

Elephant 1 

Camel or Buffalo 

Horse, mare, gelding, pony, colt, filly, mule, 
bull, bullock, cow or heifer 

Calf, ass or pig . 

Ram, ewe, sheep, lamb, goat or kid 
of 1871.) 

. 88 * 


Two rupees. 

Eight avnas. * * 

, Four annas. $ 

Two annas. 

One anna. (See S. 12 Act I 

■* * ¥ 
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2. -“ Subsection (2).” 

v 

c Scope of cl. (2). « 

(а) Under the second ^lauso, which makes punishable wilful acts of driving or 

* knowingly permitting cattle to be upon a railway lino, the railway 
authorities are given the option to prosecute tho owner instead of the 
person in charge. 18 M. 228-- 1 Wen 874. W 

(б) This provision is of a very penal character, and removes the discretion as 

in the person to be hold liable to punishment from the Court to the 
Railway authorities. (Ibidj X 

(c) No such discretion is given to ihe railway administration, when the stay- 

ing of cattle has been through negligence. (Ibid.) Y 

(d) There is nothing to restrict the power and duty nf tho Magistrate to ascer- 

tain in such cases whether the*porson charged has himself been guilty. 
(Ibid.) Z 

3. --“ Subsection (3) 99 

Recovery of penalty for mischief committed by causing cattle to trespass on 
land. 

Any fine imposed [under the next following section, or] for the offence of 
f mischief by causing cattle to trespass on any land, ma y be recovered 

by sale of all or any of ihe cattle by which t-h * trespass was commit- 
« ted, whether thc^ were seized m tho act. of trespassing or not, and 
whether they’ are the propo tv of the person convicted of the offence 
or were only in his charge when the trespass was committed. * (S. 25, 

• Act I of 1871 ) A 

4.— "The expression... 187!." 

(1) Cattle damaging public roads, canals and embankments. 

Persons in charge of public loads, p 1 ensure grounds,] lantrtions, cam Is, drainage 
works, emabankments and tlic like, and officers of police, may feize or 
cause to bo fi l/ed any cattle doing damage to such roads, grounds, 
plantations, canals, dr inage works, embankments and the like, or the 
sides or slopes of such loads, can ah, drainage woiks or embankments, 
or found straying thereon, and sha‘l send them or cause them to he 
sent, within twenty-four hours, to the nearest pound. (S. 11, Act V 
of 1871.) B 

(2) Peuafty for damage caused to layd hr crops or public roads by pigs, &c. 

Any owner or keeper of pigs who, through neglect or otherwise, damages or 
causes or permits to bo damaged any laud, or any crop or produce of 
land or any public road, by allowing such pigs to trespass thereon, shall, 
on conviction btfoie a Magistrate, bo punished with fine not exceeding 
ten rupees. 

The Local Governmet, by notification iti the Official Gazette, may, from time to 
Mme, with refpoct to any lroal area specified in the notification, 
direct that the foregoing poition of this section shall be read as if it 
had reference cattle generally, or to cattle of a kind described in the 
notification, lnsttad of to pigs only, or as if the words “ fifty rupees ” 
were substituted for the words “ ten rupees,” or as if there were both 
such reference and such substitution. 

The Local Government may, at any time, by notification in the Official Gazette 
cancel or vary a notification under fins section. (See S. 26, Act I 
»f 1871). C 
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„ S— “Cattle.” 

Cattle, scope of the term , 

“ Cattle ” includes also elephants, camels, bu^aloes, horses, mares, geldings, 
pomes, colts, fillies, mu es, asses, pigs, raiiA, eves, -h^ep, lambs, goats 
and kids. 0 

Maliciously wreck- ^ 

ing or attempting to 126. If a person unlawfully — 

wreck «i train l. 


(а) puts or throws upon 01 ; across any railway any wood, stone, 

* or other matter or thing, or 

(б) takes up, removes, loosens, or displaces any rail, sleeper, or 

other matter or thing belonging to any railway, or 
( c ) turns, moves, unlocks, or diverts any points or other machin- 
ery belonging to any railway, or 

♦ ( d ) makes or shows, or hides or removes, any signal or* light 
upon or near to any railway, or 
(e) does or causes to be done, or attempts to do, any other act 
or thing m relation to any railway, 
with intent, or with knowledge thaB lie is likely, to endanger 
the safety of any person travelling or being upon the railway, he 
shall be punished with transportation for life, or with imprisonment 
for a term which may extend to ten years. 

Old Acts. 

^°*XVI1I oM854 } eomspondmg pronsKJn. 

(Notes). 4 

Analogous provision. 

Of S. 32 of the offences against the Person Act, 18G1 (24 and 25 Viet., c, 100). B 
/.—“Maliciously — train . 99 


(1) Offence under the section, what constitutes. 

Where the accused unlocked and turned tko h mr- table at a railway station, \ 
held , that the accused was guilty of an offence under S.»12C, although, 
in the circumstances of ttic case, there was little likelihood of injury 
being caused by him, no engines being on cither side of th« line just 
then. 1 Weir 875. • F* 


(2) Rails— Stones, placing of. 

A person charged with having placed a stoue on the rails under S. 126 $f the 
Act cannot be allowed to p'cad that no tram was due at the time. 
Rat. Un. Cr. C. 829 (19 B. 715, a^l.\ 11 Bom. H.G, 244; 14 B.260.J2.) 0 

(3) Unlawful removing of rails— Wrecking of the train T Daooity. 

See Marudai Muthu Komrayan v. The Empress, Criminal Appeal No. 36 of 
1892, 10 th June 1892. (In the Madras High Court.) % # H 

(4) Accused confessing he knew a plot to remove rails. 

The accused confessed that he knew of the plot^to remove the rails and that he 
kept watch while the act was being done. Held, that the action of 
the acoused amounted to abetment of the offence mentioned in S. 126. 
1 Bom. L.R. 682, I 
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* 127* If a person unlawfully throws or causes to fall or strike 

Mahoiousiy hurt- at > against, into ,*or upon any rolling-stock form- 
ing or attempting to jjjg part 0 f a train any wood, stone, or other 
hurt persons ttavel- , _ , , , , , 

ling by railway. matter or thing, with intent, or with knowledge 

« that he is likely, to endanger the safety of any 
person being in or upon such rolling-stock, or in or upon any other 
rolling-stock forming part of the same trainf he shall be punished 
with transportation for life, or with Imprisonment for a term wfych 
may extend to ten years 

Old Acts. 


Act IV of 1879. ) 

fl XVIII of 1854. j 


No corresponding provision. 

• (Notes). 

General. 


(1) Analogous provisions. 

# C/. S. 33 of the oife ices against .he Person Act, 1861 (24 & 25 Viet. c. 100). J 

(2) Offence under S. 127. 

(a) An of the Act is punishable with transportation for life or with impris- 

onment for a term which may extend t > ten jears. 14 0 P.L.R. 176. K 

• (b) It is, therefore, triable only hy a Court of Session or by a Magistrate special- 

ly invested with powers under S. 30, Crim Pro. Code. (Ibid.) L 


(3) Accused, of thirteen or fourteen years of age— Whipping. 

An aooused of thirteen or fourteen yea s of age, convicted under S. 127 of the 
Act, cannot be punish* d with whipping. 11 C.P.L.R. 8 (Cr.). M 

128. If a person, by any unlawful act, or by any wilful omis- 
En *angeong safer ^ on or neglect, endangers or causes to be endanger- 

ty of persons tiavei ed the safety of any person travelling or being 
ling by ranway by * L n ° 

wilful act or nmis- upon any railway, or obstructs or causes to be 

slon ' * obstructed, or attempts to obstruct x , any rolling- 

stock upon any railway, he shall be punished with imprisonment 

for a term which may extend to two years. 


Old Acts. 

• • 

Act IY of 1879. 8. 46. • 

.. XVUI of 1864. 8. 26. * 

. (Notes). 

• • • General. 

(1) Analogous provision. 

0/.-<S. 34 of the Offences against the Person Act, 18GI (24 and 25, Viot. e. 100). 
and* B. 36 of the Malicious Injuries to Property Act, 1861 (24 and 25 Viot., c. 
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General— (Concluded ) . 

(2) Offence under S. 128— Misjoinder of charge— S. 228, I. P C. 

An offence under S. 12& and the offence of rescuing the person arrested for the 
former offence, t.e., an offence under a. 225, I.P.G., are distinct 
offences, and must be triod separately. 29 C. 885 ---8 C. W. N. 408. 0 

(3) Madras Act HI of 1865— Jurisdiction of Magistrates. 

Where an accused waf tried and convicted by a Sub-Magistrate of an offence 
under S. 25, Act XVIII of 1854, punishable with transportation for 
life or imprisonment for any term hot exceeding 7 years, held that, by 
virtue of Mad. Act III of 1865, the Sub-Magistrate had jurisdiction, 
that Act not being repealed by the Schedule to Act VIII of 1869. 7 
M. H. C. App. VIII. « t p 

(4) Knowledge. 

The accused in this case was con vie tod of ^n ollenco under S. 45, Act IV of* 
1879 (Of. present section) on the following finding of facts “That the 
accused was in charge of K station, that it was his duty before despa ch- 
mg the down mail to obtain line-clear nit ssage from S , that he did 
not do so, but concocted one and made it appear as if it hdd been 
received in due course, that he handed it to .he driver of the mail as 
the warrant to proceed on the journey.” Held. th % it there was no 
evidence to justify the inference of the* knowledge required by S. 45. ^ 
A. W.N. Pi 2. Q 

“ Obstructs — obstruct • 

(1) Obstruction, what is— Altering signals. 

(а) Prisoner altered the arms of a sigtial and the colour of two “ distant ” 

signal lights, with the result that the driver of a ti am slackened speed 
and nearly brought the train to a stand still causing delay. It was 
held that this was an obstiuotion. if v. Hedfiei (1870), L. U. 1 
C.C. R. 253. 

Kelly C. B . — “ There was as much an obstruction as if a log of wood had been 
placed across the rails.” 

Barm Martin, however, dissented from the view of the majority, considering 
it to be straining the rnearyng of the section to hold that stopping 
a train by changing the signals was an *• obstruction,” R 

(б) So also, where a man caused a goods tram, on which he wished to rkta, to * 

slacken speed by holding up his hands, as the officials do, it was he4 
to be an obstruction. R t v. Hardy (1871), L.R. 1 0.0. R, 278. ^ 6 

« * 

(-2) Placing obstruction on the rails— 1 Unlawful Act. 

The accused was charged under S. 46 of the Railways Act, 1879, with pulling 
up an iron mile post and placing it across the rails. It was done m 
the dusk of the evening, and the mail train might have been (^railed. 
The District Magistrate was of opinion that S. 45 of the Act applied and 
referred the case to the High Court. Held, that the trying Magistrate 
did not give sufficient consideration to tbe»princip’e that, trhen an act 
unlawful in itself is wilfully done rashness cannot be usually predicated, 
and that, therefore, the accused should be committed to the Court of 
Session on a oharge under S. 45. Rat. Un. Cr.C. 4$9*. X 
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129» If a person rashly* or negligently does any act, or omits to 

„ , do what he is legally bound to do, and the act or 

Endangering sa- , , . 

fcty of persoss tra- omission is likely to endanger the safety of any 

rasher negiigentaot person travelling or being upon a railway, he 
omission l. • shall be punished with imprisonment for a term 
which may extent to one year, or with fine, or with both. 

* Old Acts. 

Aot IV of 1879 ... S. 46. 

„ XVIII of 1854 ... S. 28. 

(Notes). 

/. — M Endangering. ? . . omission . 99 
Endangering safety of persons travelling on railway. 

A person who fails to rerfcove a stone from a rail is not guilty of negligently 
doing an aot which is likely to endanger the safety of persons travel- 
ling on the railway under S. 46, Act IV of 1879, unless it be proved 
• that he was legally bound to remove it. Bat. Un. Cr. G. 894. U 

130. (1) If a minor under the age of twelve years, is with res- 

• pect toffiny railway, guilty of any of the acts 

wBh C respect °to S the ° r omissions mentioned or referred to in any of the 

commission by chii- f our } as t foregoing sections, he shall be deemed, 
dren of acts endan- _ 

germg safety of notwithstanding anything in section 82 or section 
railway . traVel,ing by of the Indian Penal Code, to have committed 

an offence, and the Court convicting him may, if 
it thinks fit, direct that the minor, if a male, shall be punished with 
whipping, ormay require the father or guardian of the minor to exe- 
cute, within such time as the Court may fix, a bond binding him- 
self, in such penalty as the Court directs, to prevent the minor from 
being again guilty of any of those acts or omissions. 

($ The amount of the hpnfl, if forfeited, shall be recoverable 
by the Court as if it were a fine imposed by itself. 

(3) If a father or guardian* fails to execute a bond under sub- 
section (1) within the time fixed by the Court, he shall be punished 
with fine tvhich may extend to fifty rupees. 

* • Old Acts. 

Act IV of 1879 .. S. 44. 

,, XVITT of 1854 . No corresponding provision, 

• * • 

(Notes). 

, . General. 

Beope ef section. 

(a) S. 190 oi the Act requires the aooused to be minors under twelve years of 
V • age. 11 G.P.L.R. 8 (Or.). y 
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General — (Concluded)* • 

(6) Whero the accused who were described as boys of 13 gr 14 years of ago wore • 
convicted under S. 127, infra, and wore sentenced each to a whipping 
of 12 stripes, held, that the accused wero not punishable with whip- 
ping under S. 130 of tho Act, becauso they were not minors under 12 
years of age. (Ibid.) , W 

(2) Offences under S. 127, read with S. 130 of the Act. 

Sec 14 G.P.L.R. 176, ^oted under S. 127, supra. > X 

Procedure, 


131 . (1) If a person commits any offence mentioned in section 
a™., _10 °. 101. 110. 1^0. 101. 120. I'll. 128. or 129, or 


against certain sec- 
tions. 


in section 130, sub-section (1), he may be arrested, 
without warrant or other written authority, by any 
railway servant or police-officer, or by any other person whom such J 
servant or officer may call to his aid. 


(2) A person so arrested shall, with the least possible detyy, be 
taken before a Magistrate having authority to try him, or commit 
him for trial. 


Old Acts. 

Act IV of 1879 . . S. 49. 

„ XVIIlof 1854.. S. 37. 

(Notes). 

General. 

(1) Execution of the warrant for arreBt. 

Special orders have been issued b) the Govcrnmetit of ludia regarding the exe- 
cution of a warrant ioi the arrest of a railway servant which would 
probably apply equally to an arrest without warrant by a police-officer. 

If the person, whose duty it is to arrov, finds that the immediate 
arrest of the railway servant would occasion usk and inconvenience 
to the public, tho polic j ofiicjr shall make arrangements to prevent 
escape and apply to tlic propor quarter 10 have such servant relieved, 
deferring arrest until he is relieved. Government of India, Juno 20 

1877 , Bengal Pol. Gir July 27, 1877, Bom. B.K. Gir. p. 4. Y 

• * 

(2) Railway lines passing through independent states— British jurisdiction— Effect 

of Government notification. ^ 

(a) The territory on which thp Nizam’s State Railway is constructed has been, 
and continues to bu part of the Doin^mous of the Nizam. 25 G. 20 =*24 
LA. 137 = 2 G. VV.N. (P.C.) 1. Z 

(b f The authority, therefore, to execute an^ criminal' piocess there, must be 
derived in some way or other from the Nizam (thj Soverojgnaof that 
Territory). {Ibid.) A 

(c) Noui'cation in the Gazzcttc of India by the ^Government of # lndia could 
give no such authority, but it could only give effect to the extent in 
which the Nizam had permitted the British Go\ernment to make the 
notification. (Ibid.) • • B 
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* * ' deneml— (Ooncluded). 

4 (3) Grant of Jurisdiction to British Government over Railway line through inde- 
pendent states— Extent of jurisdiction— Criminal Courts. 

(a) In tho absence of any express treaty and words wh'ch, in themselves, pre- 

cisely define the amount of jurisdiction intended to be conveyed by 
tAe Nizam to the British Government, reference should be made to 
the correspondence which passed between the two Governments. 
(tout.) § C 

(b) On such reference, it is clear that the only jurisdiction that has been grant- 

ed is civil and criminal jurisdiction along the line of Railway As in 
the case on other noes running through independent states. (Ibid.) D 

(c) Therefore, an arrest of a person for an ofionce committed in British territory 

and not committed on the railway or m any way connected with the 
admimstrat on of tho Railway line merely because he was physically 
present ori a portion of 1 J 1 it of the Railway, would not be legal. 
(Ibid.) . E 

(4) S. 122 of the Act. * 

— is not one ol those mentioned m S. 131 which confers the power of arresting 
• without warrant for certain offences under the Act, and the procedure 

applicable to non -cognizable cases must be followed. U.B.R. (1897- - 
^ 1901), Vol. 1 p. 54. P 

132. (1) If a persoh commits any offence under this Act, other 
Arrost of persons ^ an an offence mentioned in the last foregoing 

likely to abscond or section, or fails or refuses to pay any excess charge 

unknown. or 0 th e r sum demanded under section 113j&jUid 

there is reason to believe that he will abscond, or his namfw?lnd 
address are unknown, and he refuses on demand to give his name 
and address, or there itfreason to believe that the name or addressgiven 
by him is incorrect 1 , any railway servant or police-officer, or any other 
person whom sncli railway servant or police officer may call to his 
aid, may, without warrant or other written authority, arrest him. 


(2) /The person arrested shall l*e released on his giving bail, or, if 
his true name and address are ascertained, on his executing a bond 
without sureties, for his appearance before a Magistrate when 
required. 

«* (3) If Jihe person cannot give, bail, and his true name and ad- 

dress are not ascertained, he shall, Vith the least possible delay, be 
taken before the nearest Magistrate having jurisdiction. 

(4) The provisions o£ Chapters XXXIX, and XLII of the Code" 
of Cnrainal Pfocedure, 1882, shall, so far as may be, apply to bail 


given, ^nd bonds executed, under this section. 

Old Aot«. 



Act XV of 1879 .. 8.48. 

„ XVaiof 1854 .. S. 24. 
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(Notes). 

Analogous provision. • 


25o. 


C/. S. 154, tbe Companies Clauses Aot, 1845 (8 and 9 Viet., e. 16) . and S. 5 (2), 


the Regulation of Railways Act, 1889 52 and 53 Viet., c. 57). 


0 


/.— 44 There is reason — incorrect 


Passenger giving his correct ifttme and address— Detention— English law. 

•> A passenger giving his correct name and address, cannot be detained pending 
inquiries as to the correctness of the information, though his conduct 
is such as to give reasonable and probable cause for the belief that such 9 
ifiTommion is false. Knights v. L.C . and Z). By, Co., 62 L J. Q.B. 
378. > 


133. No Magistrate other than^a Presidency Magistrate, or than 


Magistrates 
having "jurisdiction 
under Act 1. 


a Magistrate whose powers are not less than those 
of a Magistrate of the second class, shall try any 
offence under this Act. 


<i 


Old Acts. 


Act IV of 1879 .. S. 50, cl. (1). 

„ XVIII of 1854 . . Ss. 26 and 30. 


(Notes). # 

Magistrates Act- M 

1 ^ 

(1) (jfgfenccs under the Railways Act-Magistrates empowered to try. 

Under S. 133 of the Act, offences under the Act cannot be incd by a Magistrate 
of the third class. U.B.R. (1897-1901), Vo!. I (Or.), p. 374. H 

(2) S. 2. Crim. Pro. Code, 1872 — Offences— Trial— Magistrate— Jurisdiction. 

S. 30 of Act XVI11 of 1854, and S. 2, Crim. Pro. Codo, 1872, show that 
offences under the Railways Act, punishable with a fine exceeding 

• twenty rupees, are not triable by Magistrates inferior to a Magistrate 

of the first class. Rat. Unrcp. Crim. Cas. 83. I 

3 • *■ 

(3) Offence under the section. 0 

A Sessions Judge has no authority to direct a fresh trial of a charge of an 
offence under S. 26 of the Railways Act, 1854, (c/. present section) 
which has beea dismissed by the Magistrate. 6 M.H.C. App. XLI. J 

(4) Jurisdiction of Magistrates— Madra# Act III of 1865, S. 1. 9 m 

(a) Although all offences undA S. 26, Act XVIII of 1854 (c/. present seotiop) 
should, under that Act, be committed to the Sessions, yet S. I of the 
Madras Act III of 1865 operates to remove this bar to the Magistrate’s 
jurisdiction and renders every Magistrate competent to take cog- 
nisance of offences against any special or local law, notwjtBs tank- 
ing any provision to the oonfcrary m any Act or Regulation, provided 
only that the several grades of Magistrates do not exceed the limits of 
thoir ordinary jurisdiction as to the amount of punishment they may 
inflict. 4 M.H.C.R. App, lit. R 

(5) The schedule of the Crim ^ Pro. Code, 1869, made no * iteration n this 
respeot, 7 M.H.C.R. Ap. V1H. £ 


34 
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# ' Magistrates . .! . Act 9 — (Concluded). 

(c) Madras Aot III of 1865 is not repealed by the Schedule to Act VIII of 1869, 

' ( Ibid .) M 

(5) Conviction by^ full-power Magistrate. 

A under S. 26, Act XVIII of 1854 (c/. present section) is illegal fur want of 

jurisdiction, 3 Bom.H.C.R. 10 (Cr.), N 

* t 

134. (1) Any person committing any offence against this Act 
A . . or any rule thereunder shall be triable for such 
offence in any place in which he may be, or which 
the Local Government may notify in this behalf, as well as in any 
other place in which he might be tried under any law for the time 
being in force. • 

% (2) Every notification under sub-section (1) shall be published 
in the local official Gazette, and a copy thereof shall be exhibited 
for the information of the public in some conspicuous place at each 
of such railway stations as the Local Government may direct. 

» ‘ Old Acts. 

Act IV of 1879 .. S. 50, els. (2) and (3). 

# „ XVIII of 1854.- . No corresponding provision. 

(Notes). 

i.— “Place of trial." 

(1) Notification issued under this power. 

For inbtanoes of — , boe Supplement to Assam R. M. 

Assam Gazette, 189§, Pt. II, p. 134, and ibid., 1901, Pt. II, p. 48*2 , Gazette of 
India, 1899, Pt. I, p. 265. 

Bengal Statutory Rules and Orders, Vol. I, and Calcutta Gazette, 1907, p. 202 ; 
and U. P. Li 4 of Local Rules and Ordf rs, Vol. I, and U. P. Gazette, 
1906.Pt. I, p. 903. O 

(2) Offences against Railway. # • 

(a) The Bengal Government has issued several notifications. Certain places 
have been appointed for trials of offences committed on the following 
railways so far as they run within Bengal : 

1. The East Indian Ry. including the Azimgungo branch. 

2. * The Eastern Bengal State Ry* t 

3. The Northern Bengal State Ry. 

4. The Bengal Central Ry. 

5. The Darjeeling Himalayan Ry. 

6. Tfcfc Dacca Mymensingh State Ry. 

7. The Patna Gaya State Ry. 

0 6 The Tirhut*State Ry. 

9, The Bengal North Western Ry. 
phe Assam-Behar State Ry. 

The Bengal Nagpur B$. (See* Cal. Gaz„ 1892, Pt. I, p, 1111.) v 
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/. — 4 * Place ot tala! "—(Concluded). 

(6) Offences committed on the Gooch Behar By* are triable at Alipur in, the 
District of JaJpaiguri (Cal. Gaz., 1900, Pt. I, # p. 1260). 9 Q 

(c) At Motiharee, if committed at the Marwhal Station (Cal. Gaz., 1893, Pt, I, 

p. 345). # R 

(d) At Sealdah, if committed on the Bracebridgo Hall By. (Cal. Gaz., 1901, 

Pt. I, p. 1164). • s 

(3) £s. 106, 107 and 134— Jurisdiction of Criminal Court— Goods sent by Railway 
from Karachi to Lahore— False description of goods— Loss in freight caused 
to Railway administration— Cheating. • 

(а) One G«A. at Lahore wrote to one A.A. at Karachi instructing him to send 

certain goods from Karachi to Lahore by the North Western Bailway 
under false description, with the object of inducing the s*iid railway 
administration to carry tie goods to, and deliver them at, Lahore at a 
lower rate than would have been Charged had the goods been correctly 
described, and G.A. took delivery at Lahore of goods sent by A.A. from 
Karachi in consequence of those instructions, without paying the dif- 
ference between the rate charged and the correct rate, and there- 
by defrauded tho administration of the amount by whioh the correct 
rate exceeded the rate charged. It was alleged that G.A. always 
charged A.A. with freight of the jbo<^ despatched to Lahore, and it 
was admitted that on one occasion at least freight was paid by G A. at 
Lahore, wh'le in the other instances it was paid by A.A. at Karaohi. 
A.A. was brought from Karachi to Lahore to there stand his trial with 
G.A. for offence under the Bailways Act, and for cheating and abetment 
thereof, and the question was whether the accused, or either of them, 
could be tried at Lahore. Held that, as regards the offencj of cheat- 
ing, S. 179, Cr.P.C., conferred on the Court at Lahore jurisdiotion by 
reason of the loss in freight being caused to tho Bailway administra- 
tion at Lahore where its head quarters are. Held also that, on the 
factB alleged, the offence of cheating was committed by G.A. at Lahore 
when the administration was induced, by his dishonest concealment 
of the fact that the goods consigned had been misdescribed, to deliver 
the same to him without receiving full payment for carrying charges, 
while the same offence Ivag committed by A.A. at Karachi. 7 P.B. 
1890 (Cr ), T 

(б) As regards the alleged offence* under Bailway Act, S. 107, held, that G.A. 

might be tried at Lahore under eir.her S> 134 of the Bailway Act, or 
S. 180, ill. (a), Grim. Pro. Gode, but that A.A. oould not be tried at 
Lahore. (Ibid.) « • " 

CHAPTER Xt 


Supplemental Pbovisiqns. 

188 . Notwithstanding anything to the contrary in any*ena<?t- 
„ ... ment, or in any agreement or award based on any 

ways by local au- enactment, the following rales shall regulate the 
thonties i. j eV y 0 f t axes j n respect of railways, and from rail- 

way administrations in aid of the fundi# of local authoAfes, namely* — 
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• • 

f 

• (l) A railway administration sliall not be liable to pay any tax 
In aid of the funds cf any local authority, unless the Governor-Gene- 
ral in Council has, by notification m the official Gazette, declared 
the railway administration to be liable to pay the tax. 

(2) While a notification of the Governor-General in' Council 
under clause (1) of this section is yi force, the railway administra- 
tion shall be liable to pay to the local authority either the tax men- 
tioned in the notification, or, in lieu thereof, such sum, if any, as an 
officer appointed in this behalf by the Governor-General in Council 
may,, having regard to all the circumstances of the case, from time 
to time determine to be fair and reasonable. 

• c 

•(3) The Governor-General in Council may, at anytime, revoke 
or vary a notification under clause (1) of this section. 

(i) Nothing in this section is to be. construed as debarring any 
railway administration from entering into a contract with any local 
authority for the supply Of water or light, or for the scavenging of 
railway premises, or for any other service which the local authority 
may be rendering, or be prepared to render, within any part of the 
local area under its control. 

(5) “ Local authority ” in this section means a local authority 
as defined in the General Clauses Act, 1887, and includes any author- 
ity legally entitled to, or entrusted with, the control or manage- 
ment of any fund for the maintenance of watchmen, or for the 
conservancy of a river. 


Old Afet. 

This section ir new. 

(Not&s). 

Genera^. 


Section— Scope of. ( 

In this section it is proposed to deal with the question of the taxation of railways 
by Municipal Committees, Cantonment Committees, District Boards 
an £ other like authorities. In the opinion of the Government of India, 
the exemption which guaranteed and State Railways enjoy in some 
Provinces fipm assessment to local rates on land should be extended to 
all railways throughout India. As regards Municipal taxes, it is con- 
sidered that such as have been levied hitherto in any municipality or 
qa^tonment may generelly continue to he levied there, though possibly 
In a commuted form. *<See Statement of Objeots and Reasons). 
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I . — " Taxation of railways by local authorities. ” ’ 

(1) Notification under this section. 

For , declaring every railway administration to be liable to pay every tax 

which it is lawfully required to pay by or on ^behalf of any local 
authority in aid of the fuuds of such authority. See (Janette of India, 
1907, Pt. I, p. 1075. W 

9 

(2) Notification imposing water-rates. > 

For on the Bast Indian Railway in respect of certain municipalities, see 

Gazette of India, 1893 and 1894, Pt. I, pp. 358 and 438 respectively. X' 

(3) Notification declaring that certain railway companies shall pay certain taxes. 


For to certain municipalities, see Mad. Rules andOrdors, Vol. 1. Y 

(4) Notification declaring that the administration of Burma Railways Bhall be 

liable to tax. * i 

« , 

For in respect of its property within the Rangoon Municipality, see Gazette 

of India, 1906, Pt. p. 811. - Z 

(5) “ Local authority.” 

u Looal authoritv ” — Definition. See T at p. 20, supra. A 

«> » 

( 6 ) Principle of rating in Bombay. 


(a) In Bombay “the principle upon which the Railway Company is liable to be 

rated as occupiers is to take the gross earnings of tho portion of the 
line whioh is within City (Island) of Bombay, and to make thereupon 
the following deductions — 

1. The expenses of working that portion of the line. 

3. The repairs of rolling-stock, etc., used on ttyat portion of the line. 

3. An allowance for renewal of it. 

4. An allowance for a compensation fund. 

5. Interest upon the capital necessary for working that portion of tho line. 

6. Tenant’s profit on that capital. 9 B.H.C, 217. ^ B 

(b) “ But income-tax is not a proper deduction” (Ibid). See also Beg. v. The 

Southampton Dock Co , 14 Q.B. 587 (611); Reg. v. The Great Western 
By- Co., 6 Q. B. D. 179 (305). C 

(c) *< If an allowance be made tor depreciation of rolling-stock, the fact of suoh 

, an allowance having tyem made should be taken into consideration in 
fixing the rate of tertent’s profits.” (Ibid,) D 

j * 

(7) Municipal land Tax, liability of Railway Company to pay. 

Where the Government had made over, to a Railway Company, free from all 
charges and for a number of years, the land required for the fpmpapy’s 
Railway, the Government and not the Railway Company constitute 
the “ owners ” of such land within the scope of the Bombay Municipal 
Act, but the latter admittedly liable as “ occupiers” could be 
rited as such by the ^Municipality in respect of their net earnings 
from the portion of the Railway line within its jurisdiction. 9 B.H. 
CJ.R.-217. 1 E 
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* • 

/.—-** Taxation of railways by local authorities "—(Concluded). 

(8) Liability to tax under different municipalities. 

A Railway Company exercising their profession or carrying on their business 
as such company witbm the limits of more than one Municipality 
is* not liable to pay profession tax to all such municipalities ; under 
the t Municipal Act, a person cannot be compelled by one Municipality 
tojpay a certain tax, if he can prove thf^c he has paid such tax for the 
same half-year in any other Municipality. 13 M. 78. F 


(9) Wrongful assessment— Suit to recover money illegally levied— Small Cause 
• Court— Jurisdiction. 

(a) When profession tax has once been paid in one Municipality and sub- 
sequently for the same period the tax is collected under protest a 
second time by another Municipality, the tax-payer is entitled to 
sue the latter Municipal t) for a refund of the money wrongfully 
• collected from hinft 13 M. 78. G 

(5) The suit will lie in the Civil Court, and, if the amount is within the 
pecuniary limits* of a Small Causo Court, such a suit will lie in the 
• Small Cause Court. (Ibid.) H 


136. (1) None of the rolling-stock, machinery, plant, tools, 

Restriction on exo- materials, or effects used or provided by a 

cution against rail- railway administration for the purpose of the 
wijy property. traffic on its railway, or of its stations or work- 

shops, shall be liable to be taken in execution 1 of any decree or 
order of any Court without the previous sanction of the Governor- 
General in Council. 


(2) Nothing in sulf-section (1) is to be construed as affecting 
the authority of any Court to attach 2 the earnings of a railway in 
execution of a decree or order. 

Old Acta. 

c This section is new, 

c 

(Notes). 

General. 

(1) Analogousprovlaion. 

m C/, S. 4» the Railw.iy Companies Act, 1867 (30 & 31 Vic., c. 127), I 

(2) Necessity for section. 

The necessity for such a section as this was illustrated rocently by the attach- 
ment in the North-Western Provinces, at the instance of a private 
# decree-holder, of the engine attached to the mail-trains. (See State- 
* meflts of Objects and Reasons). j 

(3) Section, protection afforded by. 

[a) The protection afforded by the section from seizure in execution of its pro 
party after the opening of thf railway for public traffic continues, 

* ‘ eyej though the railway is subsequently closed for traffic. Midland 
Wfaggon Co . v* Potteries etc., Rf. Co., L,R. 6 Q.B.D* SC. K 



Bs. 136 ft 137] lot IX of i860 (inman railways act). 661 

Qenera\ M -(Concluded ), 9 # 

(6) Tho above applies although the railway happens to bo simply a subordi- 
nate part auxiliary to the main undertaking. G.N, RyfCo , v. Tahour- 
din t L.R 13 Q.B.D. 320. L 

(c) But the Railway Company ought to have commenced ft) acquiro land or to 
construct its railway. In re Birmingham & Lichfield Junction Ry. 
Co., L.R. 1® Ch. D.V. 155, • M 

• " Or of any focal authority — taken in execution. " 

N.B^— These words were added by tho Indian Railways Act (1890) Amendment 
Act, 1896 (IX of 1896), S. 7. N 

2.-*‘To attach. 99 

(1) Attachment in execution of decrees.. 

As to , see S. 60, O. XXI, rr. 41, 46, *13, 50 ; S. 62, O. XXI, n 52—55* 

* S. 64, 0. XXI, rr. 56, 58—64 and S. 63, Act V of 1908 (C.P.C.)*. 0 

(2) Appointment of receivers. 

As to , see O. XL, rr. 1 — 3 and 5. (Ibid). • P 

Railway servants 137. (i) Every railway servant shall be 

to be public servants , J 

for the purposes of deemed to be a public servant for Che purposes of 

Chapter IX of the Ind.au Penal Code 1 . 

(2) In the definition of “ legal remuneration ” 2 in section 1*61 
of that Code, the word “ Government ” shall, for the purposes of 
sub-section (1) be deemed to include any employer ol a railway 
servant as such. 

(3) A railway servant shall not — * 

(a) purchase or bid for, either in person or by agent, in his 
own name or in that of another, or jointly or in shares with others, 
any property put up to auction under section 55 or section 56, or , 
(5) in contravention of *a»y direction of the railway adminis- 
tration in this behalf, engage in trade. 

( 4 ) Notwithstanding anything in section 21 of the Indian Penal • 

Code, a railway servant shall not be deemed to be a public servant 
for any of the purposes of .that Code except those«mentione5 in 
sub-section (1). • 

Old Acts. 

Act IV of 1879 .. S. 27. 

„ XVIII of 1854 . . No corresponding provision 

(Notes). • 

General. 

(l) Origin of section. 9 ; 

• For , eee Pros. Foreign Z)ept., E£t., Nov. 1887, Nos. 146 to 168. % Q 
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• c* 

c 

* General- (Concluded). 

(2) Expansion of S. 27, A«t IY*of 1879. 

Tbo (cf. present section), has been suggested by a cisc in which a railway 

servant engagod, in contravention of rules which were binding on him, 
to^ihe prejudice of the railway administration which he was serving. 
(See. Statement of Objects and Reasons). R 

“ For ihe purpose of chapter jX, Indian Penal Code * 99 

(1) Chapter IX, I.P.C.— Scope 

• Chapter IX, I.P.C., deals with two elates of offoncos, of which ono can be 
committed by public servant alone, and the other comprises offences 
which relate to public servant, though they are not committed by 
• them. (Sec Rat. Law of Crimes, 3rd Ed., p. 233). S 

{2) Public servants taking gratification other than legal remuneration in respect of 
01 } official act. e 

See S. 161, I.P.C. T 

(3) Taking gratification in orderly corrupt or illegal means, to influence public 
servant. 


See S. 162, I.P.C. U 

• o 

(4j Taking gratification for extfreise of personal influence with public servant. 

See S. 163, I.P.C. Y 

(5) * Punishment for abetment, by public servant, of offences definedin S. 162 or 163, 

I.P.C. 

See S. 164, I.P.C. W 

( 6 ) Public servant obtaining any valuable thing without consideration, from person 
concerned in any proceeding or business transacted by such public servant. 

See S. 165, I P.C. • X 

(7) Public servant disobeying law, with intent to cause injury to any person. 

See S. 166, I.P.C. y 

(8) Public servant framing incorrect document with intent to cause injury. 

See S. 167, I.P.C. # Z 

(9) Public servant unlawfully engaging iif trade. 

See S. 168, I.P.C. A 

(10) Public servant unlawfully buying or biflding for property. 

See S. 169, I.P.C. B 

(11) fersonatlng«a public servant. • 

# See S. 170, 1 P.C. 4 c 

(12) Wearing garb or carrying token used by public servant with fraudulent 
intent. 

• Secft. 171, t.P#C. D 


13) Railway servants proper. 

—as long as they do not cease to be such, continue to bo public servants for 
the purposes of Ch. IX, I.P.C., whatever functions they may be tem- 
* pqryily discharging at the time when the offeuce by, or in respect of 
them is committed. 9 P,R. 188B (Gr.). * E 
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/•— ' " For the purpose of chapter IX, Indian Penal Code "—(Concluded). * 

(14) Goods clerk, * 

Under S. 137 of this Ajfc a— employed by a ^railway Company is a public 
servant for the purposes of Oh. IX, I.P.C. 9 P.R, 1898 # (Cr,). F 

(15) Abetment. 

Where the accused offered Rs. 500 to a Railway goods clerlF deputod to assist 
the police in enquiring into frauds in the Goods Offico, it was held that 
he was guiltygof abetment. 9 P.R. 1898 (Cr.) # G 

2,—‘* Legal remuneration. ” 

“ Legal remuneration”— Definition. 

(a) The words “ legal remuneration ” are not restricted io remuneration which 

a public servant can lawfully demand, but include all remuneration 
which he is pernutteebby the Government which he serves to accept, 
(See S. 161 I.P C ) * G 1 

(b) The word “Government” in fhe above definition includes an employer of 

§ a railway servant. (See section). • G 2* 

138 . If a railway servant is discharged or suspended from his 
office, or dies, absconds, or absents himself, and 
summary delivery to he or his wife or widow, or any of his family or re- 
ttorTof property 1 de P r esen tati ves, refuses # or neglects, after notice in 

tamed by a railway writing for that purpose, # to deliver up to the rail- 
sorvallt, way administration, or to a person appointed b^ 

the railway administration in this behalf, any station, dwelling- 
house, office or other building, with its appurtenances, or any books, 
papers, or other matters, belonging to the railway administration, 
and in the possession or custody of such railway servant at the oc- 
currence of any such event as aforesaid, an/ Magistrate of the first 
class may, on application made by or on behalf of the railway ad- 
ministration, order any police-officer, with proper assistance, to enter 
upon the building, and remove any person found therein and take 
possession thereof, or to take possession of the books, paperg or other 
matters, and to deliver the same to the railway administration or a 
person appointed by the railway administration in that behalf. 

Old Acts. 

A ,f XVI°II 2 * * 1 * of 7 l854 } No oorc $»P° ndiD g Provisions. 

(Notes). # 

General. 

(1) Analogous provision. 

Cf. 8. 106, The Railway Clauses Act, 1845, (8 Vic. c. 20) # <} 3 

(2) Objeot of section. 

Much inconvenience to railway administration in # India is said to result from 

there herns no means of summarily ejecting from railway buildings tv 

person who has ceased to be entitled to occupy thorn. (See Statements 

of Objects and Reasons). # % H 

#35 • ft „ 
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189 f Any notice, determination, direction, requisition, appoint- 

* Mtde of signify- ment. expression of opinion, approval, or sanction 
in* communications , . i • , ,, 

from the Governor- to be given or signified on the part of the Govern- 

Genoral m Council. or-General in Council, for any of the purposes 

of, or in relation to, this Act, or any of the powers or provisions 

therein contained, shall be sufficient and binding, if in writing signed 

by a Secretary,* Deputy Secretary, Under- Secretary, or Assistant 

Secretary, to the Government of India, or by any other officer or 

servant authorized to act ou behalf of the Governor-General in 

Council m respect of the matters to which the same may relate, and 

the Governor-General in Council sh:*ll not in any case be bound 

in respect of any of the matters aforesaid unless by some writing 

•signed in manner aforesank 

• 1 

Old Acts. 

c 

A ° b XVUIoU864 } No^cor responding provision. 

Analogous provision. 

Cf. S. 35 of the Railway a‘ <1 Canal Trafiic Act, 1888 (51 & 52 Vic. c. 25). I 
140. Any notice or other document required or authorized by 

Service of notices tlus ^ct 4,0 scrved ou 11 railway administration 
on railway admiuis- ma y be served, in the case of a railway adminis- 
tered by the Government or a Native State, on the 
Manager, and, in the case of railway administered by a railway 
company, on the Agent*in India of the railway company — 

(a) by delivering the notice or other document to the Mana- 
ger or Agent, or 

(b) by leaving it at his office, or 

(c) by forwarding it by post in a prepaid letter addressed to 

the Manager or Agent at his office, and registered under 
Part III of the Indian 'Post Office Act, 1866. 

Old Acts- 

% 

No corresponding provision. 

(Notes). 

General. 

(1) Analogous provision 

Cf. S. 135, The Companies Clauses Acr, 1845 (8 Vie. c. 1(>) ; and S, 134 t 
. Lauds Clauses Act, 1845 (8 Vic. o. 18). j 


•Aot IV of 1879 ) 

„ XVIII of 1854 J 



S. 1403 Act IX of 1890 (INDIAN RAILWAYS ACT).' 

General— -^Concluded). 


Per tyabji , J. ip 26 B. 669. K 
from showing that the notice 


(* 2 ) Scope of section. 

(a) This section is merely in enabling section. 

(b) This section does not preclude a claimant 

required by S. 77 did in fact roach the Agent withjp the time limited, 
though not in one of the modes pi escribed m S. 140. 22 M. 137 
(dissented in 33 C. 144 = 12 C.W.N. 450). • L 

(3) Object of section. # # 

• (a) This section was enacted in order to save parries from the inconvenience 

of being obliged to serve the company itself, by rendering service on the 
’•Agent in India equivalent to service on the principal, and further tty 
providing that service on the Agent, though not personal, would be 
sufficient if effected iff either of the modes pointed out in els. (5) and 

(c) of the section. 22 M.^ 137 (139). M 

(6) Considerable inconvenience is likely tp rrsult from the indiscriminate* 
• summoning of the superior officers of the Railway to givo evidence on 

points of railway practice, custom, orders, etc , which should equally 
well be done by subordinate railway officials at or near the place 
where the trial is being held. See Pun. Cir. p. 142. • N 

(c) The subordinate Criminal Courts, should, therefore, in the exorcise of 

their discretion, abstam from ^requiring the attendance of the 
Manager and other hurh officials of the radway, except in special 
cases in which their evidence is absolutely necessary. ( Ibid ) 0 

(d) Tn tho North Western Provinces, in the case of a person m the active 

service of a Railway, certain persons' have been specified as heads of 
the office. (See All. Bk. Cir. pp. 2, 82). P 

(Notes). 

/. — 44 Service of notice on Railway administration.” 

(1) 11 May ” Scope of the term # 

(a) The word "may" in S. 140 of the Act means ‘ 4 mnft.” 35 0. 194 = 12 

C.W.N. 450. (22 M. 137, Disappr .) Q 

(b) It meanB that, if a plaintiff is desirous of serving an effective notice of 

claim, the notice must be directed to the Manager or Agent as the 
% case may be. (Ibid.) • • R 

(2) Service on servant of Government or Railway Company. 

See S. 72, Cr. Pro. Code (Act V of 1898). S 

(3) Service on Railway Company. 

(а) For purpose of summons, its principal office must be deemed to b^the 

place of its dwelling • 1 Hyde 197. • T 

(б) For the unde of service up^n a Railw^p Company, vide Palmer v. Qale • 

donian By. Co. t (1892) 1 Q. B. ; Clokey v. L. N . W , By. Co . (1905) 2 
I. R. 251 ; Annual Practice, (1908) Vol, I, p. 56. U 

(4) Notification of a claim for refund. * • « 

The may be given ei’her to the railway administration as defined n 8, 3 # 

Sub-S. (6), or in any of tin modes mentioned in S. 14J. 28 A. 553 
(553) = A.W.N. (1906) 101 = 3 A.L.J. 339. (42 M. 137, F.). Y 

(5) Notice on Traffic Manager. 

Service of is insufficient. ^5 C. 194 = 12 C.W.N. 450. • • 
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l Service ot notice on hallway administration * ^(Concluded ) . 

(6) Service of notice oj a daim for refund on the General Traffic Manager. 

The-t — of the Company is not a sufficient service within the mea ing of S. 140. 
28 A f 552 = A.W.N. (1906) 101=3 A.L.J, 339 (22 M. 137 ; 24 C, 306 ; 
2§B. 669; 26 A. 207, 1' 1 .). X 

(7) Service of writ in booking clerk. 

of a Sdbtch Railway Company at a station Gn an English line over whioh 

the Scotch Company had ruhning power, has b^en held m-ufficient. 
Machareth v. Glasgoio and S.W.Ry. Co , L. R. 8 Ex. 149. f Y 

(9) Suit for yalue of Articles lost— Notice to railway administration— Service on 
Traffic Manager. 

* I” a suit to recover value of parctl delivered to defendant Company, plaintiffs 
had given no ica riquired by the Act lo tin Traffic Manager of the 
* Company within two months after the consignment of the parcel. 

f Held, ihat ihe notice was valid, if it reache 1 the A^ent within tye t<me 

limited. 22 M 137 (35 C. 194 = 12 C.W.N. 45 Dts.). Z 

(9) Principal Office. 

The — s the head offic' for the whole hnp, and not an office fra traffic station. 
Gartonv. Gt . \\ Ry Co., 27 L.J. Q.B. 375. A 

(10) Statement of fact in a letter -Evidence. 

(а) A letter under S. 140 of the Act must be an exact cunplia ice w.th the 

* terms of the section it mu*t, therefore, be delivered to the a^ont at 

his office. 9 Bom. L.R. 942. ° 3 

(б) The sUttnvnt of a fact, in a let or is not proof of ihe fact itself. (Ibid.) C 

HI. Any notice or other document required or authorized by 

Service of notioes this Act to be served on any person by a railway 
by railway adniniis- . . 1 J J 

t rations. administration may be served — 

(а) by delivering it to the person, or 

(б) by leaving it at the usual or last-known place of abode 1 

t of the person, or • 

(c) by forwarding it by post in a prepaid letter addressed to 
the person at his usual.or last-known place of abode, and 
registered under Part III. of the India Post Office Act 
1966 . » 


Aot IV of 1879 , 

„ XVIII of 1854 
* . 


• Old Acts- 

No corresponding provision. 


(Notes). 


Analogous pAnritUm. ' 

Cf.B 186, The Companies Clauses Aot 1845 ; and S. 84, The Bdlwavs Canua 
1846 (8 Vie. o. 20). “ 



8s. ill to m Act IX Oti890 (INDIAN RAILWAYS ACT). 

I*-‘*Last known place of abode." 

Last known address or place of abode— Rule 63 of the $ules of 1862. 

Defend vnti resided at. Lohar chall in Bombay. Hi* brother o inducted his 
business an 36, Fanasvad’*, Bombay, To this plaoj the defendant used 
occasionally to go to Attend to his brother's bunnes*. Held, that the 
latter whs n t the defendant’s “ last known addresseor place of abode" 
within R. 63 of ibe Rules under the English Companies Act, 1862, (25 
and 26 Vic. C.J39). 5 Bora. 223. # E 

Where a notice or otl&r document is served by post, it 
shall be deemed to have been served at the time 
where notice is se v- when the letter containing it would be delivered? 
ed by post. i n the ordinary course of post, and in proving 

such service it shall be sufficient to prove that the letter containing 
the notice or other document was properly addressed and registered. 

* Old JLota. * 


# 142 . 

Presum ption^..' 


Act IV of 1879 
„ XVIII of 1854 


No corresponding provision, 

(Note). 


c. 48), and 

F 


Provisions with 
respect to tules. 


Analogous provision * 

Cf. S. 35, The Regulation of Rai wa) s Act, 1673, (36 and 37, Yio. 

S. 46 (2) of the Income Tax Act. (II of *1886). 

143 . ( 1 ) A rule under section 22, section 34, or section 84, or 

j 

the cancellation, rescission, or variation of a rule 
under any of those sections, or under section 47, 
sub-section (4) shall not take effect until it has been 
published in the Gazette of India. 

(2) Where any rule made under this Act, or the cancellation, 
rescission, or variation of any such rule, is required by this Act to be 
published in the Gazette of India , it shall, besides being so published, 
be further notified to persons affected thereby in such manner 
as the Governor-General in Cotfnqjl, by general or special order, 
directs. 

(3) The Governor-General ip Council may cancel or vary any 
rule made by him under this Act. 

Qfd Aota. 

Act IV of 1879 .. S.8. * 

„ XVIII of 1864 . . No corresponding provision. ’ 

114 . (1) The Governor-General in Couhcil may, by notification 
in the Gazette of India, invest, absolutely «r sujb- 

Delegation of po- . J ’ ’ J* , Tf. 

were of Governor- ject to conditions, any Local Government with 

any of the powers or functions of the Governor- 

General in Council under this Act with respect 

to any railway, and may, by that or a like notification, declare what v 


General 
ci*. L 


ra Coun- 
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•Local (government shall, fo^ the ^purposes of the exercise of powers 
1 or functions so conferr^, be deemed to be the Local Government 
in respect pf the railway. 

(2) The provisions of section 139 with respect to proceedings of 
the Goverijor-ISrenei'al in Council shall, so far as they can be made 
applicable, apply to proceedings of a Local Government exercising 
the powers, or 'discharging the functions, of the Governor-General 
in Council in pursuance of a notification under sub-section (1). 


Old Acts. 

Act IV of 1879 ... 8. 53. , 

• „XVlIIof 1854... 8.44. 

(Ndte). 

• “Delegation of powers of Qovernor-Qeneral In Council." * 

Notification. * 

• For — Vegating certain powers and functions vested in the Govern or- General 
in Council to Local Governments, see General Statutory Rules and 

Orders , Vol. TIT. G 

• • 

145. (1) The Manager of a railway administered by the 
„ , . m . Government or a Native State, ami the Agent in 

•Representation of ° 

Managersand India or a railway administered by a railway com- 

hf Courts! Ba,lway '’ pany, may, by instrument in writing, authorize 

any railway servant or other person to act for or 

represent him in any proceeding before any Civil, Criminal, or other 

Court. * 

(2) A person authorized by a Manager or Agent to conduct 
prosecutions on behalf of a railway administration shall, notwith- 
standing anything in section 495 of the Code of Criminal Procedure, 
1882, be entitled to conduct suchjnfosecutions without the permis- 
sion of the Magistrate. 

Old Acts. 

This section is new. 

~ (Notes)? # 

General. 


Reason ior section. 

There have been instances of subordinate Courts objecting to the manager of a 
* m State railway appearing before them by deputy even where the attend- 
ance of the representative of the railway is required for purely formal 
purposes. Hhere have a’so been many instances of great and unne- 
cessary expense being imposed on railway administration by reason of 
subordinate Courts refusing to allow petty prosecutions to be oonduot- 
'©4 % railway servant. J^See Statement of Objects and Reasons ) H 
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146. The Governor-General in Council may, by notification in* 

„ , the Gazette of l*ndia, extend this Act or any por- • 

Power to extend . * • t 

Act to steam-tram- tion thereof to any tramway worked b^ T steam or 

ways ‘ other mechanical power. 


Old Acta. 

Act IV of 1879 ... S. 54. 

,, XVIII of 1854 ... No corresponding provision. 

/. — “Power to extend to steam tramways . ” 

Notifications. 

(a) For — extending the Act to certain steam tramways, see Gazette of India, 
J£9,6, Pt.I , p. 498. and to the Bnkhtiarpur — Behir Light Railway, sdb 
Gazette of India, 1903, Pt. I, p. 727, tbid, 189S, Pt.I, p 4G7, and i bid, 
1904, Pt. I, p. 744. • # I 

(5) For — extending the whole Act except S. 135 to Shahdri (Delhi) —Saharan, 
pur Light Railway sec Gazette of India, 1907, Pt. I, p. 569. 

• (c) For — extending the whole of the Act excopt section 135 to ihe Pnrlakunedi 
Steam Railway, see Madras Rules and Orders, Vol.l. K 

147. The Governor-General in Council may, by a like nc^ifica- 

Power to exempt tion, exempt any railway from any of the provi- 
railways from Aci >. S10 ns of this Act. 

Old Aots. 

This section is new. 

/.— “ Power to exempt railways from Act.” • 

Notification. 

For — exempting the Barsi Light Railway Company from the provisions of 8 85 
of the Act, see Gazette of India ( 1893, Pt. I, p. 303. L 


148. (1) For the purposes of section 13, clauses (5), ((>), and (7), 
Matters supple- an( i sections 4 to 19 (both inclusive), 47 to 02 
meutai to the deft- (both inclusive), 59, 79, 83 to 92 (both inclusive), 
"“raUwa/serv- 96, 97, 98, 100, 101, 103, 104, 107, 111, 122, 124 
ant '” to 132 (both inclusive), 134 to 138 (both^inclu- 


sive), 140, 141, 144, 145, and 147, the word “ railway,^ whether 
it occurs alone or as a prefix to another word, has reference to a 


railway or portion of a railway upder construction, and to a rail- 
way or portion of a railway not used for the public carriage of pas- 
sengers, animals, or goods, as ^ell as to a railway falling within*the 
definition of that word in section 3, clause (4). 

(2) For the purposes of sections 5, 2l, 83, 100, 101, 103, 104, 
121, .122, 125, and 137, sub-sections (1),- (2), and (4), and section 
138, the expression “ railway servant ” includes a jjerson ei#ployed 
upon a railway in connection with the service thereof by a person 
fulfilling a contract Jwith the railway administration. • 

Old Aota. 

This section iB new. 
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' C 

149 § In factions l#4 ; Ajgut 192 of the Xadian Penal Code, for the 
Aatwitoweft it wordg, '** by thfs Code or the law of England,” 
m 11 the Words, “ by the law of British India or Eng- 
land,” shall be substituted. 

Old Acts. 

This Motion ib new. 


(Motes). 

. deneral. 

•MM fMr dMtkm. 

' <Thi» section is suggested by S. 129 of the Railwtj Bill, 188 (0/ S. 149 of present 
Act )(See Statement of Object !» and Reasons.) H 

160. For that portion of the preamble to the Sindh-Pishm 
Amendme nt of ® ai ^ wa y Act, which begins with the words, 

♦the Sindh-Piehm “ So far a» it applies,” and ends with the words, 
Bailvey Act, 1887. « ^ jj g en tnety,” the words, “ should apply*m its 

entirety to .that part of* the Sindh-Pishm section of the North- 

Westfirn Railway which lies beyond the Province of Sindh,” shall 

be substituted. 

• • Old Aotn. 

This section is new. * 


Number nod year. 


THE FIRST SCHEDULE. 
Enactments Repealed. 
(See section U.) 

\ - ' 


Extent of repeal. 



IV. of 1888 
XI. of llfIS 


* 


Acts of the Qovtrnw - Oeneral in Council 
.. Carriers Act, 1S65 

Indian Railway A<$, 1879 
... Indian Railway Act, 1883 

t 

... Indian Tramways* Act, 18 '•G 


j So tion 7 (so far a** it 
r lates io railways) 
and section 10, 

The whole. 

The wnole. 

Section 49. 


* * * * 


\ 

H. %t 1882 


He t of the Lieutenant- Governor* of Bengal % n Council , 


Bengal Embankment Act, 1882 


Section 16, and in sec- 
tion 17 the proviso 
to the first paragraph 
of that section, the 
words, 41 or under 
the section last pre- 
ceding,” and the 
words, * or rail* 
road,” wherever they 
occur. 


ft A 
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i * 

* f 

“ Where the trustee sustained '’—(Continued). 

(li) Sum NOT FALLING UNDER S. 10. 

(a) A transaction, whereby certain shares in a Company aie allotted to a third® 
person on the understanding that the latter was to transfor the shares 
to the plaintiffs on their paying him a certain sum of money, does not 
constitute a trust m favour of the plaintiffs for any spoeific purpose, 
within the meaning of S. 10 of the Limitation Act, of which the 

plaintiffs can enforce specific performance. 2 C. 323 (326). J 

• 

[0) The section excludes implied trusts ,*or such trusts as the law would *nfer 
merely from the existence of particular facts # or fiduciary relations. 
AC 455 (4G5) — 3 C L.R. 315. # K 

(c) Per White , J . — These *words are used m a yestiictive sense and limit the 
character and nature of the trust attaching to the property s6ugLt to 
bo followed. The phrase is a compendious form of expression for 
trusts of the natuie and charactoi mentioned m Arts* 133 and 134 
of the Limitation Act. 4 C 897 ~ 4 C.L.R 193. L 

* (d) Per (forth, J . — They aie intended to apply to trusts created for some 

'Ijimed or particular purpose oi object, as distinguished from trusts of 
• a general nature, such as the law imposes on executors and others, 

who hold recognised fiduciary positions. 4 0. 897- 4 C.L R. 193; 

(4 C. 455, F , 2 B 388, 1) ). M 


(c) io the object of a suit by a cestui quo ti ust is not to recover any property 
in Sficvie, but to have an account of the defondant’s stewardship, 
which means an account of the moneys received and disbursed by him * 
on the plaintiff’s behalf, grid to be paid any balance which may be 
found due to him on taking the account, the benefit of the exemption 
under S. 10 of the Limitation Act (XV of 1877) cannot be claimed , 
and the suit must be brought within six years (under Art. 120) from 
the date when the right to sue first iccrucd to the plaintiff. To claim 


the benefit of S. 10 of the Limitation Act, the suit against the trustee 
must be lor the purpose of following the trust propel ty m his hands.* 
5 C. 910 — 6 C.L.R. 195 , folloited m 8 O. 788 (807) , distinguished in 
32 G. 719 (727) = 1 C.L.J. 232 ; referred to m 18 C 551 (556). Nj 

(f) Suit against the Secretary of State for India, for the lesidue of the saldr 

proceeds of an estate, sold under Act XI of 1859 (Bengal) HclM 
the suit was governed by Art. 120 and S 10 of the Act did not 
apply. 20 C. 51 (F.B.), referring to 4 0. 455-3 C.L R. 315. F 0 

(g) Where, primarily, a suit is not one to follow trust propeity m the hams of 

the representative of a trustee, but really one for an account <JJain.st 
the executor or representative, S. 10, Limitation Act, would not applt 
to such a suit. It would be governed by Arjj. 120. ^ 10 B. 24K) (247), 
following 5 C. 910 = 6 C.L.R. 395. / P 

(h) Although executors may be trustees, and although property m/y become 

vested in them, under the will, for some specific purpose, ytt, if there 
was no trust declared and no direction given to distribute the residue 
among the heirs-at-law, such executors could not be held do be express 
trustees for a specific purpose, so as to apply to then^S. 10 of the 
Limitation Act. 14 B. 47C (461). A 


18 




(•) 
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I * 

I.~“ Where the trustee sustained "—(Concluded). 

(ii) Suits not falling under S. IQ— (Concluded). 

The words “ vested m tt mt foi if s/jecific purpose ” apply only to express 
trusts. They do not apply to trustees under a will, who are not ex- 
press trustees for the heirs of the testator, except in so far as the 
terms ot the will constituted them such trustees. 21 B. 646 (665), 
following 4 C. 455 = 3 C.L.R. 315. R 


(10) Reason why limitation is no Soar to suit against express trustee. 

• Limitation does not run to extinguish a suit, against a trustee, in the case of 

expijpss trusts, for, owing to the privity obtaining botween them, the 
possession of the trustee is the possession of the beneficiary and no 
adverse claims could arise. Cholmer v. Biadiey, 1 J. audW. 67; 

• « Bennett v (Jolley, 2 M. and K. 2^2 . S 




(11) Constructive trusts will be barred. 

Limitation will however operate to extinguish constructive trusts, if nothing 
is made to keep them alive Petre v. 1\, 1 Drew 371 , Be Scott , 8 
Ir. Ch. Rep. 31 G " T 


2.—** Unless thp beneficiary ...concurred in the brei'cK. 99 

A.- -UNLESS THE BKNEVlCIARY HAS BY FRAUD 
INDUCED THE TRUSTEE TO COMMIT THE BREACH. 

Mo relief to infant or feme covert fraudulently inducing trustee to commit breach. 

(rt) Infancy being no p&sspoi t to commit a fraud on others, Courts |pll not 
protect an infant old and tun mug enough to commit a fraud/ Emoy 
v. Nicholas, 2 Kq . Ca Ab. 489 Pci hoi d King, Earl of Buckingham 
v. Drury, 2 Kd. 71, 72 , Woolfiv. W., (1899) 1 Ch 343. U 

(b) Therefore, an infant beneficiary fraudulently holding himself out to be* a 

maun and thereby inducing the trustee to pay him cannot render the 
trustee liable to pay him over ag%m> ^bon he really attains majority. 
Overton v. Bamstei , 3 Hare 503. Wright v. Snowe, 3 De. G. andSm. 
321 ; Nelson v. Stockei ,4 De. G and J. 458. Y 

(c) Since a portion will not be exempted from liability to a charge of fraud either 

on account of rnwrturc or infancy, a feme covet t or infant, leading a 
tiustoc into committing a breach of trust, is precluded from claiming 
relief against him for the breach. Be Lush's Trusts, 4 L.R. Ch. Ap. 
591 , Danes \ Hodgson, 25 Beav. 187 ; Bccketi v. Cordley, 1 B.C.O. 
358, Ryder Jhcherton, cited in Walter v. Symonds , 8 Sw. 82 , and 
Cory v, Gertchen, 2 Madd. 40. W 

• b.—OR THE BENEFICIARY CONCURRED IN THE 

* * BREACH. 

(1) Concurrence of beneficiaries trill condone breach. 

(ft) The rule of the Court, m all cases, is that, if a trustee errs m the manage- 
ment of the taru^t and is guilty of a breach of trust, yet, if he goes out 
of the trust with the approbation of the beneficiary, it must first bo 
* yuadc good out of the ostate of the person Who consented to it. 
Traffotd v. Boehm , 3 Atk. 444 ; Per Lord Hardwickc. X 
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* . 

Or subsequently trustee ’’—(Continued ) . 

(b) But there are oases whore a knowledge of the facts may and even ought to 

be inferred from great la£se of time. Life Association of Scotland v. « 
Siddal, 3 DeG.F. and J. 77. J 

(c) Aud more knowledge and forbearance from suing on the part of the cestui 

que trust wore held not to operate as a bar against him, whore the 
.ibsti nonce was only for ( 1 ) throe years, llanchett v. Briscoe, 22 Beav. 
496 , (n) four years, lie Jackson , ^V4 L.T.N.S. 467 , (ni) ten years, 
Farrant v. Blanchford , 11 W«R. 178 and even (iv) twelve ycjjirs, 

# Rochefoucauld v. Bou&tcad , l Gb. (C.A.) 196. K 

1 22) Essentials of Valid acquiescence, etc. * 

(a) The cestui que trust must be a sui juiis a female under coverture ts a 

sui juris in respect of her property settled to her separate use, or her 
separate property under the Marnod Women’s Property Act, where 
there is no restraint against anticipation ; Tayloi v. Cartwright , 

14 L.R. Eq. 176. L 

• 

(b) Infants attaining majority should have proper legal advice, if they require it, 

# before executing a formal release. Lloyd y. Attwood , 3 De. G. and J. 

^ 615 , and the Court will waAeh over the infant, even though he may 

be twenty-one years of ago, till ho is proporly informed as to his estate. 

Kilbee v Sneyed % 2 Moll. 233. M 

• 

(c) The beneficiary must have full knowledge of his rights and of the facts of 

the case (Strange v. Foolis, 1 G*ff. 408 and Adams v Clifton , 1 , 
Russ. 297) Else, the release may lie set aside oveu after a long 
period, as twenty years lie Garnett , 31 Ch. I>. (C.A ), 1. N 

(d) Thort* must be the knowledge of the breach of trust, and tlic knowledge 

must Vie positive. It is not onough to say that the beneficiary can- 
not lx* put upon inquiry, since he is not bound to do anything in self- 
protection. It is the duty of his trustee to protect him. Birrcll, 
113. • 0* 

(e) Whether it be acquiescence in the conduct or m the language of others, it 

must be clearly shown that such conduct was fully known or under- 
stood by tho person, before any inferences can tie made from his 
passivencss or silence. Smith v. Hayes , Ir. R. 1 C.L. 333. P 

(/) And the knowledge must be complete, for the beneficiary cannot b t boiind 
by acquiescence, unless he has been fully informed of his rights, and 
of the material facts and circumstances of the case. Birrell, 113. Q 

(g) But knowledge by itself is not acquiescence , you may know without assent-* 

ing, and, if you do not assent, you do not acquiesce. (Ibid.) R 

• • 

(h) The beneficiary must also understand what 'is the law on the point aud 

what actions the Courts will take u^on it. McCarthy v. Decaix , 2 R. 
and M. 616 ; and Marker v. Marker, 9 Hare 16 ; Cockerell v. 

CMmeley , 1 R. and M. 425. . 8 

• 

(t) If bare acquiescence is a valid defence, it must be an acquiescence while the 
act acquiesced m is in progress, and not after it has been* com pic ted. 
Dc Bussche v. Alt., L.R. Ch. D. 286. See 12 M. 322. T 
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3*— “Or subsequently trustee”— (Concluded), 

) Y/here a party is fixed with acquiescence, the circumstances must be not 
only such as afforded him opportunity to act or to spaak, but such 

also as would properly and naturally call for some aWon or reply 
from men similarly situated. It. v. Mitchell , 17 Cox. C.C. 503. U 

A release extorted from a beneficiary by distress or terror is invalid. 
Iiowles v. Stewart , 1 Sob and Lcf 209 (220). Y 

4.— “A trustee Interest except cases.” 

• A.— Ordinary interest. 

(1) When trustee presumed to have received interest. 

• • A trustee may fairly be presumed to have received interest, where ho has 
traded with the trust money Penny v. Avison , 3 Jur N.S. 62. 
• (See clause (d) of section ) W 

(2) When trustee need not pay interest. 

(a) A trustee, by whose default m not calling m and investing the trust 
propcity it is lost, will have to mako good the loss, but need not pay 
interest. *Lnwson y Copeland, 2 B C.C. 156 X 

(5) Whore a trustee or executor bona fide pays o\or trust money to the wrong 
person, he will be liablo to refund, but not to pay interest Salt- 
marshy. Baric It, 31 Beav. 3*49. Y 

» (c) It is not the practices! the Court to award interest on what may be found 

due for arrcais of income^ Plorjq v Johnson 2 L.R Ch. App. 225. Z 

(3) Honest breaches of trust— Interest awarded— Liability b^sed on actual 

amount of loss. 

(a) Foi loss of capital caused by disobeying the directions of a settlement, 

where the trustees are given a choice of investments, the beneficiaries 
c.tu only claim the money with 'interest at 3 per cent. Re Barclay, 
Barclay v. Andrew , 1 Ch 674 and Robinson v. R , 1 1). M. & Ct. 247. A 

(b) A neglect to invest the rents and profits of an estate m a receiver’s hands 

will render him liable to pay interest on the sums he has received. 
Hides v. Hicks, 3 Atk. 274 B 

(e) Where a trusteeo unreasonably delays to invest trust money, he should, 
duung the continuance of such delay, account to the beneficiaries for 
simple interest at 3 per cent , because, if he had not delayed, the 
interest would have accrued. Re Goodenoiujh , Marla, ml y, Williams, 
(1895), 2 Ch. 537 and Stafford y, Fiddon, 23 Bcav. 386. C 

(d) Am? it wilt be decreed, oven when there may be no prayer in the bill for it. 

Wood he ad y. Man tolt, C I*. Coop Cases, 1837 — 38, 62 D 

(<?) Where the interest has been paid by mistake, such wrong payment, though 
irrecoverable, will not affect the right to the principal. Remnant v. 
Hood , 2 DeCr! P, and J. 404. Er parte Ofe , L.R. 8 Ch. 711. E 

(/)• A resale of the trust property by the trustee will render him accouutable 
for any piolit with interest. F.c parte Reynolds , 5 Ves. 707. F 
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4. — *• A trustee . . . . interest except . .» . cases "—(Continued), 

A.— -Ordinary interest— (Concluded), 

(u) A cestui que trust may claim from a trustee, who has purchased the ostatc 
and sells it to a purchaser for value without notice, either the 
difference between the price which the trustee gavo and that for 
which ho sold, or the real value of the estate at the time of salo with 
interest. Fot v. Mackreth, 2 Cox. 320; II nil v. Tin lift, l Cox. 139 

and Lord Hardwicke v. Vernon , 4 Ves. llg. 6 

• 

(h) Where, after paying debts and legacies, an executor or administrator 

retains the testator’s assets without accounting to the residuary 
•legatees or next of km, he will, after th£ vear generally allowed to 
realise his testatbr’s assets, be liable to pay interest on the amount 
retained. Batch (Je v. Graves , 1 Vcrn. 19G , Fotbes v. BTtss, and 

ITolgate v. Haworth, 17 Beav. 259. H 

• 

(i) Where the executors, bound to make the funds productive, do not apply 

the assets in paying a debt carrying interest due from tho testator’s 
estate, they will be liable to pay the amount of the interest. Hall 
v. liallet , 1 Cox, 134 ; Turner v. T., 1 J. and W- 43. I 

*(./) Where a trusteo mixes trust moneys with his own and employs the mixed 
funds in trade, tho boneficiary may claim tho principal and propor- 
tionate profits, rather than the principal and interest only, but 
cannot claim lxitli interest and profits, but must choose betweon 
them. Vyse v. Foster , Ij.R. 3 Ch 334 J 

i 

(A) Where the grandfather of the plaintiff bequeathed a sum of money in the 
hands of the defendant, to be paid by him to the plaintiff without 
interest, and the defendant traded with the money and made certain 
profits, in a suit to recover the sum mentioned above with compound 
interest, but not basod on the will, nor on any trust alleged, the 
defendant resisted the claim for interest, on the ground that no 
interest was payable under the will. Held , that the plaintiff was 
entitled to recover interest under the circumstances. 2 A.W.N. 169. K 

(l) Where, independently of any breach of trust, loss would always ensue on 

the realization of trust property, and the latter is stilt more depre- 
. ciated by a breach of trust, the trustee is liable only for the further 

depreciation, and not for the difference betweon the nominal and 
the actual value roalized. Lord Gainsborough v. Watcombe Terra 
Cotta Co., 54 L. J. Ch. 991. L 

(m) The fact that the executor did not profit by the money with him is ^io 

excuse, as it is his duty to make it profitable to the estate, and he 
will have to pay interest, notwithstanding that he may have leflf 
tho money with his banker at a separate account. # Ashbumhan v. 
Thompson , 13 Ves. 402. M 

• 

B.— Compound interest. 

(1) Express trust necessary for charging compound interest. 

(a) An express trust must have been declared, to charge the trustee with 
compound interest. Tebbs v. Carpenter t l Madd. 290 f Attorney- 
General v. Solly , 2 Sim. 518. ^ If 
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4.— “A trustee — Interest except — cases”— (Continued). 

B.— Compound interest— (Continued). 

(b) “ Where there is an express trust to make improvement of the money, if 
the trustee will not honestly endeavour to improve it, there is 
nothing wrong m considering him, as the principal, to have lent the 
money to himself upon the same terms upon which he could have 
lent it to others, and as often as he could have lent it if it be princi- 
pal, and as often, as ho ought to have receivod it and lent it to others, 
if the demand be interest, and interest upon interest.” Raphael v, 
Boehm , 11 Ves. 92 (107). 0 

t 

(2) Active calling in of trust moneys for embarking them in trada necessary for 
charging compound interest. 

* * To charge a trustee with compound interest, or with the actual profits of 

employ nig the trust funds in trade, there must be an active calling 
m of the trust moneys for the purpose of embarking them in the 
trade or speculation , a mere neglect to call in moneys, already era- 
baikod b> the solicitor in the trustee’s trade, is not enough. Vyw v. 
Foster, 8 Oh. App. 309. P 

(3) Honest breach of trust, .but compound interest awarded. 

(a) An executrix, who let the trufofc funds lie idle for nine years with her soli- 

citors, during the cestui que bust's infancy, was made to pay 
compound mteiest at 3 per cent, per annum, with half yearly rests, it 
being her duty to have accumulated the income by investment. 
Cnhoy v. Stephens , 30 W. R. 755. Q 

(b) A trustee will, when directed to accumulate, Ikj charged compound interest 

with yearly or half yearly rests Re Tim clay Barclay, v. Andren , 
(1391) 1 Ch. 074 , lie Emmet, Emmet v E., 17 C D. 142 , A.—G. v. 
Afford, 4 D. M and G 851. * R 

(4) Dishonest breach— Compound interest. 

In such a ease, the Court would be justified in dealing, in point of interest, 

, very hardlj with an executor , because it might fairly infer that ho 

ir>ed the money in speculation, by which he cither did make 5 per 
cent or ought to bo estopped from saying that he did not. The Court 
* would not inquire what had been the actual proceeds, but, in applica- 
tion of the principle ” m odium spohatorxs omnia pi cesumuntur 
would assume that he did make the higher rate, that is, if thoro were 
a reasonable presumption. A -G. v Alford , 4 D M. and G. 851. S 

(5ji Grounds on which compound interest charged. 

(a) Whore a solicitor- trustee used trust funds m his business, interest was 
ordered to be charged at the rate of 5 per cent, for this reason that the 

1 monev was retained m the defendant’s own hands, and was made use of 

by h«n. But the Court is wrong m directing half-yearly rests ; because 
the principle laid down in the case of Attorney-General v. Alford appears 
to be the sounc> principle, namely, that the Court does not proceed 
against an accounting party by way of pumsbing him for making use 
of the plaintiff’s money, by directing rests, or payment of compound 
interest, but proceeds upon this principle that either he has made, 
or has put himself into such a position that he is presumed to have 
made, 5 per cent, or compound mtercst, as the case may be. Burdick 
v. Garrick , 5 Ch. App. 233. T 
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4.— “A trustee — interest except. . ^.cases'*— (Continued). 

B. —Compound interest— (Concluded). 

(6) Where a trustee employs mono) in ordinary trade, he will be made liable f 
for compound interest, because trade capital is presumed to yield it ; 
but that reason has no application to capital employed in a solicitor’s 
business, upon which a solicitor is frequently receiving no interest at 
all. (Ibid) U 

(e) See, also, Vyse v. Foster , 7 L.R.H.L. MR, where James, L.J. approving 
Fenny v. Avisou, infra , remarked that the Court was not a Cousl; of 
penal jurisdiction. # Y 

(6) Cases where compound interest will be charged. » 

(a) Wheic tbo trustee ought to have received more, as by improperly calling m 

a mortgage cart ying 5 per cent . • 

( b ) where lie had actually received more than 4 per cent. 

0 

(o) where he must bo presumed to have received liioio, as if he had traded 
with the money. Fenny v. Jrtsun, 3 Jur. N S. 02 W 

(d) Cases aie rare where 5 per cent compound inteicst will now be charged, 
save in cases of trustee trading with tiust money. He Davis, D. v. 

• D , (1902) 2 Ch. 315 ; liipluirl v Boelmf, 11 Yes. Ill ; 13 Yes. 407, 

500; Com ts Rabat ts, 0 C and F G5 , Knot v. Colte, 10 Boav. 80; 

Towncnd v. Towncnd, 1 (Uff. 201 , He Emmet , F t v. K , 17 C.D. 
142. X 

C.-- Employment of trust property in trade, etc.- Interest. 

Partner trustee employing trust funds in trade. 

(<x) Where a trustee, who is a pailncr in a him pa)s tiust moneys into the 
partnership account, any loss caused by the bieat h will render Lhe 
otliei partners liable. Fa get v han.es, .11 Boav. 579; Blair v. 
Bromley , 5 11a. 542. Y 

(b) The partners of a firm of solicitors, one of whom commits a fraud against 
the cestui que trust, will become hibloloi the bleach. Sawyer v. 
Ooodwm , 3G L.J.N.S Ch. 578 Z 

D.— Further safeguard against breaches of trust. 

Maxims established by Chancery Courts to maintain trusts against trustee’s 
wrongful acts. 

1. “What ought to be done shall be « on aide red as done.” Fitzgerald v. 

Jeruoi se, 5 Mad. 29, Foone v. Blount, Cowp. 407 ; Fulteney s, 
Darlington , 1 B.G.C. 237 , Astleyy. Karl of Kiser , 6 L.H. Ch. App. 
898. A, 

(a) “ The forbearance of the trustees m not doing what it was their office to have 
done shall m no sort prejudice the cestui quo it list , since at that rate 
, it would be m the power of trustees, either by doing or delaying to do 

their duty, to affect the right of other persons ; which can never be 
maintained. Wherefore the rule in such cases is, that “ What ought 
to haie been done shall be taken as ilgne," and a rule so powerful it is, 
as to alter the very nature of things, to make money land, and, on the 
contrary, to turn land into money.” Lechmere v. Karl oj* Cat lisle, 3 
P.W. 215. B 



‘148 


Act II qf 1882 (indian trusts act). [S. 23 A 24 

4.—" A trustee — Inferest — except. .. .cases ’’—(Concluded). 

D.— Further safeguard against breaches of trust— (Concluded). 

(b) Tf the purchase had been made, it must have gone to the heir, but if the 

trustee, by delaying the purchase, might alter the right, and give it 
to the executors, this would be to make it the will of the trustee , and 
not the will of the testator , which would be very unreasonable and 
inconvenient Scudamore v. Scudamore, Pr. Ch. 543. C 

(c) Hence, it is a rule of equity that money in whatever manner desirod to be 
invested in the pufbhaso of land, or land similarly required to be 
converted by sale into money, shall be treated as that kind of property 
into whiph it is to be desired to be converted. Fletcher v. Ashburner , 
1B.C.C. 499, Whcldale v. Parti idge, 5 Vos- 396; Stead v. Newdi - 

4 gate , 2 Mor. 521 and Ashby v. Palmer , 1 Mor. 296. D 

(d) But this doctrine of conceptual conversion will hold good only till some 
» beneficiary, competent to elect, announces his intention to take the 

property as it originally was. Cookson v. Reay , 5 Beav. 22 ; 

Ilarcourt v. Seymour, 2 Sim. N.S. 45. E 

(e) The reason for this limitation is that a Court of Equity will not force a 

conversion on an unwilling absolute owner, as he might immediately 
reconvert it, rendering the Court’s action vain, a result ' which it 
dislikes. Seely v. t /ago, 1 P.W. 389. F 

II. (a) “ The act of the trustee shall not alter the nature of the beneficiary’s 
estate.” Selby v. Alston , 3 Ves. 341 ; Philips v. Brydges , 3 Ves. 
127 and Eatlom v. Saunders , Amb. 242. G 

(5) Though the trustoo may legally be the absolute owner of the land or 
money, he is considered bnly as a means to the carrying out of tho 
trust in Equity, which will never allow the beneficiaries’ interest to 
be affected by any misfeasance, but, as often as any unauthorized 
conversion is made, will transfer to the new interest the attributes of 
tho old, that is, treat real property as personal and vice versa , as 
circumstances may require. Re Hamilton , 2 Ch. (C.A.), 617. H 

24 . A trustee, who is liable for a loss occasioned by a breach 
of trust in respect of one portion of the trust- 
to^rustce°i. allOWCd property, cannot set oh* against his liability a gain 
which has accrued to another portion of the trust-' 
property through another and distinct breach of trust. 

% , * (Notes). 

/.— 41 No set off allowed to trustee. 99 

4(1) Section explained. 

(a) See Tagore Law Lectures, 1881, 193 , also Dimes v. Scott , 4 Russ. 195 

• which is to the same effect as this section. I 

(b) “ When there arc two^separate funds, subject to trusts, and the trustees 

commit a breach of trust as to one, by which it is lost, it is im- 
possible to permit the trustees to say * we have improved the other 
fund, and thaf^ fund is bound to make up the loss on the other.* 
If the trustees have lost ono part of the settled funds, they must 
• , answer for it, whatever may be the improvement of the other part. 1 * 
Dimes v. Scott , 4 Russ. 195. J 
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/.— “No set off allowed to trustef ' '—(Concluded). 

( c ) Where there are several distinct investments by trustees which are not 

authorised by the instilment of trust, m some of which a loss has 
been incurred for which the trustees can be made chargeable, and in 
some others there has been a gam, which the trustees have no right 
to claim for their own benefit, the Court will not sot off the loss in one 
against the gain in the other. Wiles v, Chesham , 2 Drew. 258. J1 

(d) Whore executors wore directed to convert the testator’s property and invest 

it in Government or real securities, and fchhy allowed the tenant for life 
, for 11 years to receive 10 per cent . on an Indian loan, and then invested 

the capital in the purchase of Bank Annuities, «ind the stock purchas- 
ed was considerably more than could have* been purchased with the 
same capital at the end of one year from the testator’s death, they 
were not only made liable for the excess of interest paid to th8 tenant 
for life, but wore disallowed their claim to set off against their liability 
the accidental advantage accruing to the trust from their laches m 
making the investment, and the depreciation of funds during the in- 


terim, Dimes v, Scott , 4 Russ. 195. K 

(c) Where the breach of trust causes benefit to the 'estate, the trustee is not 
* liable for outlay. See Vysc v. Foster , 8 @li. Ap. 309. L 

t 

(/) Losb on one transaction cannot be set off against gam on another. Wiles 
v. Oiesham , 2 Drew. 258. M 


( 2 ) Where the loss and gain arise out of the same transaction. 

(а) , the trustocs would be allowed a set off. Fletcher v. Green , 33 Bcav. 

426. , N 

(б) Where a trustee commits a breach of trust m lending trubt moneys on 

mortgage, and upon «t suit by him the mortgaged property is sold, and 
the money is paid into Court, and is invested m consols pending the 
suit, and the consols rise in value, the trustee would bo allowod to set 
off the gain in the value, of the consols, against the loss under the 
mortgage. (Ibid.f <# 

3 ) Where loss and gain arise from two distinct transactions 

But no sot off would be allowed. Dimes v. Scott, 4 Russ. 195. *(sco supra ) , P 


Non-liability for 
predecessor’s de- 
fault 1 . 


25. Where a trustee succeeds another he is 
not, as such, liable for the acts or defaults of his 
predecessors. M i 


(Notes). 

‘ * Non- liability for predecessor's default " ' 

(1) Liability for breach of trust by predecessor or co-trusiee. * 

’ The leading case upon this point is Towriey v. Sherborne, Bridgman 35 ; 

Tagore Law Lectures, 1881, 193- Q 


(2) Inquiries as to acts of predecessors. 

(a) Trustees should ascertain “ that the trust fund is properly invested, and 
that their predecessors have not committed breaches of trust which 
ought to be set right.” Underhill, p. 166. 
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Non-liability fey predecessor’s default "—(Concluded). 

(b) Where, owing to a, trustee not inquiring into sueh matters, the trust estate 

should suffor, a now trustee may be liable; “although he himself 
took no part, and could have taken no part, in committing the ori- 
ginal breaches of trust.” Harvey v. Olliver , 57 L.T. 239. S 

(c) But where the old trustees had claims against third parties (0.0., against 

their solicitor for negligence), the new trustees cannot sue the third 
parties, but must apply to the Court for directions. Plaskitt v. 
Eddis, 79 L.T. 136. *• T 


Non- liability for 
co-trustee’s default l . 


26. Subject to the provisions of sections 13 
and 15, one trustee is not, as such, liable for a 
’ * breacli of trust committed by his co-trustee : 

Provided that, in the absence of an express declaration to the 
contrary in the instrument of trust, a trustee is so liable — 

(a) where he has delivered trust-property to his co-trustee 
without seeing to its proper application. 


(b) where he allows his co-trustee to receive trust-property, 
and fails to make due enquiry as to the co-trustee’s dealings there- 
with, or allows him to retain it longer than the circumstances of 
the case reasonably require 2 . 

(c) where he becomes aware of a breach of trust committed 
or intended by his co-trustee, and either actively conceals it, or 
does not, within a reasonable time, take proper steps to protect the 
beneficiary’s interest 3 . 


A co-trustee, who joins in signing a receipt for trust property, 
and proves that he has not received the same, is 
r J confonn 1 ity! COipt no * answerable, by reason of such signature only, 
# for loss or misapplication of the property by his 
co-trustee. 


T [lustration. 


A bequeaths certain property to B rind C, and directs them to sell it and invest the 
prdftoeds for the benefit of D. B and C accordingly sell the property, and the purchase 
money is received by B and retained in his hands. C pays no attention to the matter 
flbr two years and then calls on B to make the investment. B is unable to do so, be- 
comes insolvent, and the purchase-money is lost. C may be compelled to make good 
the amount. 

• (Notes). 

I*— “Non- liability for co-trustee’s default 
(1) Section explained. • 

A trustee enabling* a co-trustee to deal alone with the fund, for the sup- 
• „ posed purpose of an intended investment, was held liable for its loss. 
llanbury v. Kirkland , 3 Sim. 265, cited in 7 Bom.L.R. 691 (695). U 
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1,—** Non- liability for co- trustee* s default "—(Continued), 

(2) Reason of the rule in the section. 

(ft) The general rule is that trustees and executors are not chargcablo with 
other’s defaults. Barnard v. Bagshaw , 3 D.J. and S. 355, cited in 7 
Bom. L. R. 091 (G95). V 

(6) But the benefit of this rule is denied to a trustee or executor who has been 
guilty of negligence. 7 Bom. L.R. 091 (095). W 

(c) Unless a breach of trust cun bo alleged' and proved against a trustee, he 
cannot be made liable, simply liecause a co-tru&toc of his has gom- 
* mitted default. Toun v. Sherborne , Birrcll, 109. X 

3) Protection" against the Acts of co-trustees— English law. 

(a) “ A trustee is not answerable for the receipts, acts, or defaults of his co- 
trustee, save only- (a) Whore ho hands the trust property *to him 
without seeing to its proper application , (b) Where he allows him 

to reeeivo the trust property without making due inquiry as to his 
dealing with it , (c) Where he becomes aware of a breach of trust, 
cither committed or meditated, and abstains from taking the needful 
stops to obtain restitution and redress or to prevent the meditated 
wrong.” Dawson v. Clai ke, 18 Vcs. 2 4>7 , Wynne v. Tempest, 13 T. 
L. R. 360 ; Milliards Trustees v. Poison, 34 Sc. L. R. 798 ; Under- 
hill, Gth Ed., Art. 78, p. 397. Y 

(h) The [leading cases on the subject in English law are Wilkins v. IJogg, 3 
Oiff . 116 and Townlcy v. Sherborne, Bndg 35. Z 

(c) In Wilkins v. Hogg , “ the testatrix, after appointing three trustees, declar- 

ed that each of them should be answerable only for the losses arising 
from his own default, and not for involuntary acts or for the acts or 
defaults of his co-trustoes ; and particularly, that any trustoe, who 
should pay over to his co-trustees, or should do or concur m any act 
enabling his co-trustees to receive any monevs for the general pur- 
poses of her will, should not be obliged to ^cc to the due application 
thereof, nor should such trustee be subsequently rendered liable by* 
any express notice or intimation of the actual misapplication of the 
same moneys. The three trustees joined m signing aqd giving re- 
ceipts to insurance companies, for sums of money paid by them, but 
two of the trustees permitted their co-trustoo to obtain the money 
without ascertaining whether he had invested it. This trustee 
having misapplied it, it was sought to make his co-trusteos respon- 
sible.” Held they were not. A 

(d) In the above case the following observations were made by Lord Westbury — 

“There are three modes m which a trustee would become liably 
according to the ordinary rules of Jaw — first, where, being the recipient, 

* he hands over the money, without^ securing its due application ; 
secondly, where he allows a co-trustee to receive money, without 
making due inquiry as to his dealing with it ; and thirdly, where he 
becomes aware of a breach of trust, either committed or meditated, 
and abstains from taking the needjul stops to obtain restitution or 
redress. . , There remained, therefore, only personal misconduct, 
m respect of which a trustee acting under this will iyould be re- 
sponsible. He would still be answerable for collusion if he handed over 
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/• — 1 * Non- liability for co-trustee’s default ” — (Continued). 

trust money to his co-trustco with reasonable ground for believing or 
suspecting that that trustee would commit a broach of trust. (Ibid.) B 
(*) For a more recent case on the samo point ; see Pass v. Dundas, 29 W.R. 
332. C 

(4) Negligence of trustee. 

(»*) But negligence is breach of trust, and if it is by the neligence of one trustee 
that another has been able to commit a fraud, the negligent trustee 
is liable, not for the fraud of which he is wholly innocent, but for his 
negligence which permitted it. Trutch v. Lamprell , 20 Beav. 116. D 

( b ) Where, two trustees having properly sold out trust money, one of them 

handed the cheque for the proceeds to the other, who speedily applied 
* , it for purposes of his own, held , that both trustees were liable. 

(Ibid.) E 

(c) In the above ca&e, as the one who had misappropriated the money had 

disappeared, the effect was that the honest, but careless trustee, had 
to replace the whole fund. (Ibid.) *. F 

(d) “This is one of those painful cases, which unfortunately this Court has 

constantly ito deal with, where trustees, innocent of any desire to 
benefit themselves, have failed to perform their duties, and the 
Court is compel] ed to make them responsible. It is constantly argued 
by counsel, but tho conclusion is as constantly rejected by the Court, 
that a person who acts is not an active trustee and is not liable, 
because he has only acted for conformity’s sake. It is a contradiction 
m terms to say that a trustee who acts is not an active trustee by 
taking upon himself the ‘office of trustee and acting. He bocomcs, 
in that transaction at least, an active trustee, and is bound properly 
to perform all the duties appertaining to his office. It is impossible 
for the negligent trustee to contend with success that he was 
justified in paying over the cheque to his co-trustee. M (Ibid.) See, 
4 also Robinson v. Harkin , 1896, 2 Chy. 415. G 

(e) Where a trustee is made liable for his negligence, there is no obligation 

upon tho trustee who is a defaulter to indemnify his innocent but 

* negligent brother. See Bahin y, Hughes, 31 Ch. Div. p. 390. H 

(5) Fraud of trustee. 

Where there is an evil practice, fraud, or ill-intent in the trustee that permitted 
his companion to receive the whole profits, he may be charged though 
< he receive nothing ” Tagore Law Lectures, 1881, 193; Williams v. 

Dixon , 2 Beav. 472. I 

<C>) Trustee must not put the trust-fund out of his control. 

(а) A — —and under the control of other persons. Tagore Law Lectures, 1881, 

141. * J 

(б) If he so puts it under* the control of other persons, he guarantees the 

solvency of those persons, and will be answerable for any loss that 

may ensue. Salway v. Salway , 2 R. and M. 218. K 

• 

(c) And it makes no difference as regards the liability of the trustee, although 
t * the persons under whom the property was left were co-trustees. 

* Lems v. Noble, L.R* 8 Ch. D. 591* JU 
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/• — “ Non -liability for co-trustee's default ’’—{Concluded), 

{!) Trustee to prevent even threatened breach of it. 

(fl) A trustee is called upon, eveij if a broach of trust is only threatened, to 

prevent it by obtaining an injunction, hi ie CJiettsey Market, 6 + 
Price, 279, cited in 7 Bom. L. R. 691 (695) * M 

(b) The law requires of trustees an active and vigilant prudeuce, and the 
omission to take the legal stops is blameworthy. (Ibid ) N 


( 8 ) Liability of Hindu Trustee-Law before the Act. 

* A Hindu trustee, who, having accepted* a tiust, remains passive and takes no 

steps to sec the trust carried into execution, is liable for losses arising 
from the breach of trust of his co- trustee • Sec 9 B H.O. 338. 0 


2.— Clause (b). 


Clause (b) explained. 

Cl. (5) of this section provides that, m the absence of an express declaration 
to the contrary m the instrument of trust, a trustee is liable for a 
breach of trust committed by his co-trustee, where he allows Ins 
co-trustee to receive trust-property, and fails to make due inquiry as 
to the co-trustee’s dealings therewith,* or allows him to rotaiu it 
longer than the circumstances of the case reasonably require. 7 Bom. 
L.R- 691 (695). P 


3 . - Clause (c). 

Clause, (c) explained. 

Under Cl. (c) of the section, ar similar liability is imposed, whero the 
trustee becomes aware of a breach of trust committed or intended by 
his co-trustee, andtioes not within a reasonable time take proper 
steps to protect the beneficiary’s interest. 7 Bom. L.R. 691 (695). Q 

A trustee will be personally responsible (i) if he, being cognisant of a breach of 
trust committed* by anothei trustee, industriously conceals i|, 
Boardnwn v. Moss man, 1 B.C.C. 68 or R 

(n) if, being so cognisant, he does not take any active measures, to protect the 
interests of his cestui que trust, Ihice v. Stokes , 11 Yes. 319. S 

4.—** Joining in receipt for conformity.” 

(l) Rule as to trustee joining in receipt for conformity. 

Where a trustee joins in a receipt for conformity, but without receivmg*the 
money, he shall not bo answerable for a misapplication by the trustee 
who receives. In re Fryer , 3 K, and J. 317. *T 

<2) Reason for the above rule. 

“ If the administration of trust is vestod m co-trustees, a receipt for money 
paid to the account of the trust must bo authenticated by the signa- 
ture of all the trustees in their joint capaoity, and it would be tyranny 
to punish a trustee for an act which the very nature of his office will 
not permit him to decline." Lewin, 11th Ed., p. 291. ^ U 
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f 4.— “ Joining in receipt for conformity "—(Concluded) 

(3) Application of the rule. 

(а) The trustee who claims non-lip lulity must prove that he did not actually 

receive the money. Biice v. Stoles , 11 Ves. 234. Y 

(б) The burden of proof is upon the trustee claiming non-liablility to show 

that the money acknowledged to have been recoived by all was in fact 
received by the other or others, and that he himself joined only tot 

conformity. (I'M ) W 

< 

(c) In the absence of all evidence, the effect of a joint receipt is to charge each 

of the trustees in sohdo. Tit tee w Stokes, 11 Ves. 319 ; Lcwin, p. 2C^ , 

Whit. Stokes, Vol. 1, 861. X 

< 

* (d) Although a joint iceeipt at law is conclusive evidence that the money came 

t into the hands of all, yet a Couit of Equity will decree according to 

the justice of the case. Harden \ Parsons, 1 Eden. 147. Y 

(e) The rule as to non-liability of trustee for merely joining pro forma in receipt, 
is inapplicable, where, from the nature of the transaction or character 
of tlm tiust, tho omission to receive the money is m itself a broach of 
duty. Pei Kay , J., m Re Folowei and the Metropolitan Board of 
Works, 27 Cli 1). 592. ^ Z 

(4) Trustee joining in a receipt must not permit money to be with co-trustee. 

(a) Although a trustee joining m a receipt may be safe m meroly permitting 
his co-trustee to receive m the first instance, yet he must be careful 

not to allow the money to remain in his hands for a longer period 

than tho circumstances of the case reasonably require. Bucc v. 
Stokes, 11 Ves. 319. A 

(h) It is the duty of the trustee not to roly on a mere statement by his co- 
trustee, that the money has tyicn duly invested, but to ascertain that 
such is the fact. Thompson v. Finch, 22 Boav' 810 B 

27. Whore co-trustees jointly commit a breach of trust, or 
t where one of them by Jus neglect enables the other 

ofSSta^ to com,llit a breach of trust, each is liable to the 

, beneficiary for the whole of the loss occasioned 

by such breach. 


But, as between the trustees themselves, if one be less guilty 
than another, and has had to refund the loss, the 
former may compel .the latter, or his legal re- 
( preservative, to the extent of the assets he had 

received, to make good such loss ; and, if all be equally guilty, any 
one or more of the trustees who has had to refund the loss may 
compel the others to contribute. 


Nothing in this section shall be deemed to authorize a trustee 
who has been guilty ol (laud to institute a suit to compel contri- 
bution. t - 
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i 

(Notes). 

“ Several liability of coX trustees. ” 

(1) Section explained. 9 

“There is no primary liability m respect of a breach of trust, all parties to it* 
being equally liable for the whole of tho loss occasioned by the wrong- 
ful act or default, and it is no objection, to a suit brought by parties 
seeking relief against a breach of trust, that one of the defendants, 
against whom no relief is prayed, may have been a party to such 
breach of trust. ” Wilson v. Moon, 1 M k and K. 127. C 

J2) Joint liability taken away by express contract. * 

(a) Thc^joint-liability of trustees may be taken away* by oxpross contract. 

Bit h v. Betty, 6 Madd. 90 # ^ D 

(b) Thus where it is agreed that each trustee shall receive, and be answerable 

only for a certain portion of tho trust estate, each trustee will only bo 
liable for the amount in his own custody. Bu h v. Betty , 0 Madd. 
90. * £ 


• 2.—“ Contribution as between co- trustees.” 

(1) Principle as to contribution. 

# (u) Where trustees are equally to blame for a breach of trust, they are jointly 
and severally liable to the Cestut que trust , and when one of thorn 
makes good the breach, he is entitled to contribution from tho others. 
Chillmgworth v. Chambers , 1 Ch. 685. F 

(5) Where there is no distinction between the guilt of the trustees, and one of 

them has been compelled to bear the whole, or a greater portion of ' 
the loss, he can institute a suit for contribution against his co-trustees. 
Birks v. Micklethwait , 33 Bcav 409. G 

• 

(2) Contribution between co-trustees. 

(a) Where one of the trustees of a settlement allowed his co-trustcc to invest 
the trust fund, and the latter handed it to an “ outside broker,” who 
misappropriated lome part of it, it was held that both trustees worts 
m pan delicto , and consequently that the latter was entitled to con- 
tribution from the former, although he had takon a moro active part 
m the transaction which led to tho loss. Robinson v. llarhm, 2 Ch. 
415. H 

(6) The test to determine whether there can be contribution is to seo whether 

the trustees are equally to blame Godefroi, p. 948. I 

(c) A passive trustee is, in general, as much to blame as the active tru^oe. 
Bacon v. Camphauspn, 58 L T. 851. J 

(3) Extension of the rule to persons who meddle with trust-property. % 

The rule as to the contribution also applies, not only, to express trustees, but 
to all those who meddle with trust-property with notice of the trust. 
Blyth v. Flaagate , 1 Ch. 337. • K 

(4) Liability of representatives of deceased trustee. 

(a) The representative of a deceased tru&te^is not liable for a breach of trust 
committed after his death, if he has left the trust-fund in a proper 
state of investment. Be Chamberlain v. Drake , 44 W.R. 28. L 
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% 2.—‘ * Contribution as between co~ trustees 9 ’—[Continued ) . 

(b) But ho may be liable, if ho has not left it m a proper state of 'investment, 

Oibbins v. Taylor , 22 Boav. 344. M 

(c) Tho right of contribution exists, when one of the trustees has died, as 

against his representatives. Jackson v. Dickinson , 1 Ch. 947. N 

(5) Where trustee is incidentally benefited. 

(a) Even where a trustee incidentally benefits by breach, he is not always 

liable to indemnify eo-trustce. Ba/an v. Hughes, 31 Ch I). 390. 0 

(b) Thus the fact of a borrower of trust-funds on insufficient security repaving, 

out of the mono)' so borrowed, a debt due from him to one of the 
trustees, t is not, of itself, sufficient to render the trustee accepting 
if repayment liable, the borrower being under no restriction as to its 

, ( application. Chilhngwoi th v. Chambers, 1 Ch. 685. P 

(6) Exceptions to the general right of contribution— English law. 

There are at least three exceptions to the general right of contribution. 

(i) Where the trustee has himself benefited b) the wrongful act oi oui’ission, 

Clnlhngv'orth v. Chambers , 1 Ch 685. Q 

(ii) Wheie the trustee is a solicitor. Ijochhatt v. Reilly, 25 L. J. Ch. 697 ; 

Thompsons Finch, 22 Bcav. 316. R 

N B. 1. — But in one case it was held th it the mere fart of the trustee being 
a solicitor did not disentitle him to the right foL contribution. Tho 
Court was of opinion that, wlicic the other trustee was an active 
participator m tho breach of tiust, the right of contribution existed. 
Head v. Gould, 2 Ch. 2Gl S 

N B. 2 --The true reason of the exception in the rise of solicitor is not that 
such solicitor is better versed in trust business because of his profes- 
sion, but that he is the solicitor to the trust See Klvidge v. Belling- 
ham, 37 Sol. J . 600. T 

(ni) Where the trustee is also a beneficiary under the instrument. Chill - 
mgivorth v. Chambers, 1 Ch G35 U 

N tf. 1 — This exception is based “ on the concurrence of the trusteo m com- 
mitting a breach of trust affecting his own property, and therefore 
his own trust-property is the first fund to make good the broach ; 
but after that pioperty is exhausted, the right of contribution would 
arise as to the balance remaining necqssaiy to make good the breach.” 
{Ibid.) Y 

N.B. 2 — Trustee — bcnofitaiiry is generally bound to indemnify co-trustee to 
the extent of his beneficial interest. See Chillmgworth v. Chambers , 
. 1 Ch, 685. W 

(7) Contribution when not allowed. 

(a) If the trustees act fraudulently, the Court will not interfere to enforce 
contribution. Liiujard v. Bromley , 1 V. and B. 114. X 


(b) There can be no contribution between wrong-doers. Lingard v. Bromley , 
• IV. and B. 114. Y 
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2.—“ Contribution as between co-trusties "-(Concluded). 

(8) One trustee taking more active part in breach of trust solely chargeable. 

(a) Where it appears that one trustee took a moie active part m the breach 
of trust, the loss as between the trustees may bo thrown upon the 
more guilty party. Lockhait v. lteilly , 1 Do G. and J. 470. Z 

(&) In such a case such trustee will be ordered to indemnify the passive 
trustee. ( Tbtd.) A 

(c) If he be dead, his estate would be liable. (Ibid.) B 

(9) Contribution among co- trustees- Limitation— English law. 

As between the trustees, time does n<$t begin to run under the Statute of 
* Limitations until the judgment declaring them liable for breach of 

trust, liobmson Harlem , 2 Ch. 415. , C 

(10) Suit for contribution -Cestitis que trustent when can be made parties? 

(a) Tf any of the cestuis que truslent has participated in the breach ctf trust, 

they must be made parties. Jesse v. Bennett , G D.M G. 609. D 

(b) To render the beneficiary liable to indemnify a trustee, ho must have 

known that the act was a bieach of trust. TTndcihill, p. 409 £ 

(11) Contribution not enforced in suit against trustee for breach of trust. 

•A. separate suit must be instituted for contribution. It cannot be enforced m 
a suit against the trustee t*> make good the breach of trust Fletcher 
v. 0 1 ecu, 33 Beav. 513 F 

(12) Contribution in respect of costs. 

In one case where a decree w.is passed against several trustees with costs, 
which had been paid by one of them, the Court, on consent, decreed 
contribution in respect of the costs. Pitt v Bonner , 1 Y. and C.C 0. 
670 G 

(13) Suit for contribution— Impounding fund in Court. 

(a) If there is any fund in Court m the suit, which h payable to the trustee 

against whom contribution if sought, the Court will impound the 
fund in order to make good what is due from hun. Tagore Law 
Lectures, 1881, 287 If 

( b ) Thus, if a fund in Court is set apart to pay a legacy uequeathed to one of 

two defaulting trustees, who has paid no part of thg balance due 
from him, the other trusteo, who has paid the whole, is entitled to 
ask the Court to impound the fund, in order to make good the share 
of the debt, which the person, who was both trustee and legatee, 
ought to have paid. Buksv. AJiclrtMivait , 33 Beav. 409. I 

(14) Several trustees involved in breach of trust -Practice as to costs • 

(a) Where several trustees are involved in a breach of trust, the Court would 

decice the costs of the suit against them all. Lawrence v. Bowleg 
Phill. 140. J 

(b) The principle on which the Court would act is that of giving the plaintiff 

the greater security for the payment, and without regard to the rela- 
tive degrees of culpability 111 the defendants. (Ibid.) K 

(15) Breach of trust committed at the instigation or request, or with consent of 
beneficiaries— Liability of trustees. 

See Underhill, p. 408. L 
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, 28. When any beneficiary’s interest becomes vested in 
Non liability of an °tber, person, and the trustee, not having notice 
trustee paying with- of the vesting, pays or delivers trust-property to 
fCTby^nefida^! 18 " *he P erson who would have been entitled thereto 
in the absence of such vesting, the trustee is not 
liable for the property so paid or delivered. 


(Note). 


4 Section exemplified. , 

If a cestui que trust mortgaged his reversionary interest m a trust-fund, the 
trustee should be informed of the charge by the mortgagee, and if he 4 
is not informed, and the trustee remains without notice of the charge 
and pays over the sum charged to the cestui que timt % the trustee 
will not bo liable to the mortgagee. Junes v. Gibbons , 9 Ves. 410. M 


29. When the beneficiary’s interest is forfeited 1 or awarded by 
T ^ ^ legal adjudication to Government 2 , the trustee is 
where beneficiary’s bound to hold the trust-property to the extent of 
su °h interest for the benefit of such person in 
such . manner as the Government may direct in 
this behalf. 


(Notes). 

General. 

, Reason of the rule In the section. 

The property of person*, convicted of certain offences is liable to forfeiture. In 
such cases, the offender is incapable of acqumng any property, 
except for the benefit of Government, until lie has undergone the 
punishment awarded, or the punishment to ’which it shall have been 
commuted, or until he shall have been pardoned. Tagore Law 
Lectures, 1881, 126, see S. 01, Penal Code, see also Whit. Stokes, 
• \ T ol. I, p. 826. N 

1.-** Forfeited.” 

Law as to forfeiture of property in British India. 

Sco S’ 62, J’cnal Code (1860). 0 

2.—” Government. ” 

u Government Meaning. 

Sec ACT XLV of 1860 (PENAL CODE), S. 17. P 

• 30. Subject to the provisions of the instrument of trust and of 
sections 23 and 26, trustees shall be respectively 
trustees 6 !! 1111 * y °* chargeable only for such moneys, stocks, funds, 
# and securities as they respectively actually receive, 
and shall not be answerable the one ior the other of them, nor 
for any banker, broker, or other person m whose hands any trust- 
property may be placed, nor for the insufficiency or deficiency of 
any stocks, funds, or securities, nor otherwise for involuntary losses. 



S. 30] 


Act II Of 1882 (iNl)IAU TRUSTS ACH). 


159 


(Notes). i 

/. — “Indemnity of trustees 0 

(1) Application of section. 

In applying this section, it must be*borne in mind that it is expressly subject 
to the provisions of the instrument of trust and of Ss. 23 and 26 of the 
Act. G Born. L. R. 906 = 29 B. 170 (185) Q 

(2) Scope of section. 

This section affords no help to a trustee who^ liability arises out of a distinct 
breach of trust. 29 B. 170 = 6 Bom. L It. 9t) 7. R 

• • 

'(3) Practice as to introducing indemnity clause in instruments of trust. 

-r t 

An instrument of trust drav^n according to the English form, whether a will 
or a deed, usually contains a clause, declaring that one trustee shall 
not be answerable for the receipts, acts, or defaults of his co-trustee. 
But the proviso, while it mfoirns the trustee of the general doctrines 
of the Court, adds nothing to his security against the liabilities of 
his office. A Court of Equity infuses such a clause into every instru- 
ment floating a trust , it comes, therefore, to little move than what 
a Court of Equity will do without any direction , and a person can 
have no better right upon the expression 'of what would, if not ex- 
pressed, be impliod. WorutlL v JIaiford, 8Ves. 8, sec, also, 7 Bom. 

L R. 691 (696). S 

(4) Effect of indemnity clause. 

(n) Such a clause only protects a trustee ft ora liability for losses, when his 
acts have been justifiable. Itehdcn v. Welle if, 29 Bcav. 213. T 

(5) Where a trustee invests in a security authomed by the instrument of 
# trust, and the security fails, he will not be liable 1 . (Ibid ) U 

(c) In older to exempt a trustee from liabihtv for a breach of trust, m respect 
of any of the acts of a co-trustee, by force of an express declaration in 
the instrument of trust, the declaration must be of the very strongest # 
kind , and no declaration, however strong, can exempt a trustee from 
liability, if he has been guilty of gross misconduct. Tagore Law 
Lectures, 1881, p. 209. • Y 

(5) Every trust instrument deemed to contain clauses for indemnity and re- 
imbursement of trustees. 

Sec Act XXYTI1 OF 18G6 (Trustees and Mortgagees’ powers), S. 37. W 

(6) Employment of agent— Indemnity clause— Burden of proof. 

(a) The indemnity clause casts the onus of proof on those, who seek to charged 
a trustee with a loss arising from the default ofan^gent, when the 
propriety of employing an agent has been established. In re Briar , 
26 Ch. D. 238, cited in 6 Bom. L. ft. 907 =29 B. 170. X 

(5) But where there is a clear breach of duty in the employment and super- 
vision of the agent, the liability oj the trustee for breach of trust 
arises. 6 Bom. L.R. 906 = 29 B. 170. Y 
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[S. 31 


Op the Rights and Powers op Trustees. 

31 . A trustee is entitled to have in his possession the instru- 
_ . . , .... , , ment of trust and all the documents of title 1 (if 

Right to title-deed. 

any) relating solely to the trust-property. 


(Notes). 

i ( 

s General 

Ss. 31 to 85 deal with the rights of trustees, and 36 to 45 deal with their 
powers. f Z 

/. — “A trustee possession . . documents of title . 9 * 

(1) Genera^ rule as to custody. 

This section is but one rule amongst several relating to the possession of title- 
deeds. The most general mlo is that the person, who, for the time 
being, is entitled to the property for an estate at law and in posses- 
sion not less than free-bold, has a right to their custody. (Griffith, 
p. 88). ' A ( 

(2) Trustee’s right to custody of title-deeds 

(a) The legislature gives the custody of the instrument of tru-t, and oihor 

title-deeds in connection therewith, with a view to enable the trustee 
« to discharge his duties efficiently. The custody enables lnm to know 

the directions and purpose of the trust The very nature of his 
office and its duties require the trustee to be m possession of all the 
documents of title to the trust property. Stanford v. Roberts, 6 L R. 
Ch. App. 307. TJ 

(b) Tlio litle-deeds of an estate form no part of the usufructuary enjoyment, 

and, therefore, if a poison vests an estate m trustees upon particular 
* trusts, one of whom is to receive tlie rents and pay them over to the 

settlor for life, and the deeds arc delivered into their possession, they 
# have a right to the custody of them for tho benefit of all parties 
interested. Garnet v, Hannyton , 22 Beav. 630. G 

(r) The trustees aio entitled to have the custody of the instrument creating 
the trust and of all muniments of title relating to the trust estate, 
and they wou'd bo guilty of a breach of duty, if, whero there is a 
% trust to perform, they willingly sutler the title-deeds or muniments 

relating to the trust property to get out of their possession. Meux v. 
0 Bell, 1 Hare 95. D 

(d) Their duty being to maintain and defend all suits necessary for the pro- 

tection of the trust estate, it follows, as a necessary consequence, that 
they must have tile documents relating to the trust. Goode v. Button , 
11 Jur. 851. E 

(e) In general it is the duty of the trustees to keep their muniments of title, 

as well as their securities, under their own control. Field v. Ftekl, 
(1894), 1 Ch. r 
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!•—'* A trustee — possession documents of tit /e 9 9 — (< Continued ) . # 

(3) Title-deeds left with settlor— Whether trustees liable. 

If the settlor obtains thorn from tho trustees and thereby becomes entitled to 
deal with the estate as absolute owner, the trustees, if it appeared they 
had acted fiaudulcntly and under such gross negligence as amounted 
to constructive fraud, wouli be held personalty responsible for tho 
consequences. Evans v. Bicknell, G Ves 174. G 

(4) Tenant for life— When entitled to custody. 

(a) A tenant for life, if tho est<t9 be legal, i» entitled to retain the titlo-deels. 

Foster v Crabby 12 C.B 136 But see Ganm v. Hanayton, 22 Beav. 

• 627 ; Webb v. Webb, 1 Eden 8 , D unco mb? v. Afayei , 8 Ves. 320. H 

(b) As equity. follows the law, the Cour , m the absence of special trusts re- 

quiring tho possession of tlie deeds by the trustees, will nob take the 
deeds irom the tenant foi life who has got possession of them. Taylor 
v. Span air, 4 Giff. 703 , Denton v. Denton , 7 Be iv. 388. I 

(6) When tenant for life could sue for deeds 

Unless a tenant for life has showa that he cannot be safely entrusted with the 
• deeds, he may take proceedings in equity foL the recovery of them. 

. - Gainer v. llannyton , 22 Beav. G27. J 

• 

•(G) Mortgage of life estate— Trustee’s righi to title-deeds. 

Mortgagees of life estate are entitled to n sist on the icteution of the deeds by 
the trustees. Re Neiven, (1893), 2 Ch. 3G9. K 

(7) When cestui que trust may sue for title-deed. 

Where the legal estate, wholhei of freeholds, or copyholds, or leaseholds, is 
vested m a trustee or cxeoutoi in trust, not for certain persons entitl- 
ed in succession, but loi tho cestui yue trust entitled absolutely m 
possession, the cestui que tr ust , or, if he be an infant, his guardisns, 
may institute proceedings to have tho deeds delivered up to them. 
Smith v. Pavier, per Wood, V.C., 18th July 1852 L 

(8) Leaseholds -Executor’s right 4o custody. • 

But as to leaseholds, an exociifcoi may h >ld the deeds, until all debts have been 

paid and the estate cleared. (Ibid.) M 

• 

(0) Trustee-in-bankruptcy -Custody. 

Tho trustee in bankruptcy of the husband of a legal tenant for life has no right 
to retain the title-deeds during the coverture , but, where the circum- 
stances require u, they will be ordered to bo brought into Court for 
safe custody. Ex parte Rogers , 2G Ch 1) (C A ) 31. • N 

(10) Right of cestui que trust to inspect documents. 

Cestuis que trustent have a right, at all reasonable times, to lesp* ct the docu- 
ments concerning the trust. Re Coiom , 31 Ch. I). Iff9. 0 

(11) Right of cestui que trust to copies of documents, etc 

(a) They have a right to be furnished with such copies. Wynne v. Humbeston y 

27 Beav. 421. P 

(b) They are entitled also to be furnished with copies of cases submitted and 

opinions of counsel taken by the trustees for their guidance, in the 
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1.— *‘A trustee — possession — documents of title -(Continued). 

discharge of their duty towards the trust estate, because the expense 
falls upon the trust estate, and it is reasonable that the cestm que trust 
may see the opinions aud the cases for whica ihoy are charged. 

*r (Ibid.) * 0 

(12) When such right arises 

The right docs not arise until the relation of trustee and cestm que t) ust has 
been established to tho satisfaction of the Court. (Ibid.) R 

(13) When title-deeds may be with the solicitor. 

« When the a sots due to the esthte aio realised, the title-deeds have to be in the 
hands of the solicitor. Whilo other securities should not be left with 1 
the solicitor, tho title-deeds alone may bo left with him, if, for in- 
stance, tho trust was m course of development as a building estate. 

. t Field v Field, (1894), 1 Cli 425. S 

(14) Bearer bonds -Solicitor. 

But bearer bonds and Uiare certificates ought not to bo left in the hands of 
solicitors or any other agent. (Ibid.) T 

(15) Bonds to bearer -One-half by each of two trustees— Absconding by one-* 

Liability of other. . * 

Where bonds to bearer were by arrangement held as to liaff by each of two * 
trustees, and one absconded with the bonds, held , the other was held 
liable. Lewis v. Nobbs, 8 C.l) 591. U 

(16) Securities held by trustee who is debtor to estate. 

Where one trustee, being a debtor to the trust estate, upon an equitable mort- 
gage by deposit of title-deeds, was allowed to retain them, Ins co- 
trustees wore held liable for a loss so occasioned. Chandler v. Tillet , 

22 Bcav 257. Y 

(17) Mode of protecting deeds. 

(a) Title-deeds, debentures, bonds to be.iroj, and other evidences of title to 

securities, must nocessanlv be left in the hands of one of several trus- 
tees. Hally. Frantic , 11 Beav 519 , Goltam v. Faster Counties Bail 
• Co, 1 J.eand H. 243. Field v. Field , (1894), 1 Ch. 425. W 

(6) But where tho deeds are a security for money, the possession by one trustee 
is no implied authonty from the co-trustee, to him who holds them, 
to receive the principal money secured. (Ibid ) (Joldney v. Bower , 1 J. 
and H. 247. X 

• 

(18) Safe way of deposit of deeds. 

# (a) The most prudent course is to doposit them at a bank, in trust for 

all the trustees, with directions to the bankers that the box, in which 
they arc placed, should not be removed without the authority of all 
the trustees. Menses v. Guedalla, 2 J and H. 259. Y 

(b) Another way is that the box should have as many different locks as there 

are trustees, each trustee holding a key, and then, if the bankers have 
been properly instructed, and the box has to be opened, one may have 
all the keys. (Ibid.) Z 
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!•—“ A trustee - ..possession.... documents A f title”— (Concluded). 

(10) When trustees liable for not taking such precautions- 

The Court generally would not hold the trustees liable for not taking such 
precautions as these, but they must, m the absence of absolute safety, 
do all thoy can to protect the property and rely upon the- observance 
of this obligation to discharge themselves in case of loss. Coltam v. 
B Easter Counties Ry. Co 1 J. and II. *213. A 

(20) Non-negotiable trust securities— Mode of deposit. 

When trust securities aro non-negotiable, qpe trustee cannot strictly, as of 
right, insist on having them placed so as o?»ly to be accessible jointly. 

• lie Stsston , 1903, liCh. 262. *B 

(21) “Bearer” securities— Deposit. 

(a) “ Bearer securities n skolild not bo left with the trustee*. Chandlers . 

Tillet, 22 Bcav. 257 ; Leins v. Nobis, 8 Ch I). 591. » • C 

(b) They should be placed in a box in tho custody of a bankor. Re de 

Pothomer Dent v. De Pot homer, (1900), 2 Ch. 529. D 

(22) Theft by one trustee— Fraud — Liability of co-trustees 

' Where b. robbery by one of the trustees, who had given * proper directions to tho 
• banker, took place by means of his fraud ip obtaining the box by false 
• statements to the bankors lais co-trustees were not held responsible. 

Mendes v. Guedalla , 2 J. and H. 259 E 

32. Every trustee may reimburse himself 1 , or pay or discharge 
Right to reim ()U ^ *be trust-property, all expenses properly m- 
bursement of ex- currcd in or about the execution of the trust 2 , or 
penses the realization, preservation, or benefit of the 

trust-property, or the protection or support of tho beneficiary. 

If he pays such expenses out of his own pocket 3 , he has a first 
charge upon the trust property for such expenses and interest there- 
on 4 ; but such charge (unless the expenses have been incurred with* 
the sanction of a principal Civil Court of original pin .diction) shall 
be enforced only by prohibiting any disposition of the trust-proper- 
ty without previous payment of such expenses and interest 5 . 

If the trust-property fail, the trustee is entitled to recover from 
the beneficiary personally on whose behalf he acted, and at whoqp 
request, expressed or implied, he made the payment, the amount of 
such expenses 6 . • 

Where a trustee has, by mistake, made an- over- payment to the 
Right to be re beneficiary, he may reimburse the trust-property 
couped for erroneous out of the beneficiary’s interest. If such interest 
over-payment 7. f ai ] ? trustee is entitled to recover from the 

beneficiary personally the amount of such over-payment. 
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(Notes). 

" Every . . . reimburse. . . . himself . ” 
General. 


(X; Practice. 

A Court of Equity always deals liberally with the trustee acting bona fide , 
far as reimbursement is concerned. {Gouiiney, G Ir. R. Eq. 92). 


so 

P 


(2) General rule as to reimbursement. 

It follows from the very nature of the office, whether expressed in the instru- 
ment of {rust or not, that the trust property shall reimburse the 
trustee all the charges and expem.es incurred m the execution of tlu 
trust. Worrall v. Harfoni , 8 Ves. 8 , Dawson v. Clarke , 18 Ves. 254. G 


(3) Trustees wrongfully appointed. 

Even where trustots had been wrongfully appointed, but acted bona fide , and 
believed themselves to have been duly appointed, they should be 
allowed their costs, charges and expenses, notwithstanding the defect 
of title. Travis v. Illingworth , W N. 1868, p. 20G. H 


(4) Trustees under the Settled Land Act, 1882. 

Tho Settled Land Act of 18S2 cxprcsslv authorises trustees of a settlement to 
reimburse themselves or paj and discharge, out of tho trust property, 
all expenses proporly incurred by them Vide S. 43 of S.L.A. 
(1882). I 

(5) Reimbursement — When trustee is entitled to 

(а) If a trustee, as defendant, bo ordered to pay tho plaintiff’s costs, he will, 

unless he has forfeited hib light by some misconduct, be entitled, as 
between him and the cestui qne trust, to bo reimbursed tho costs 
'which lie has paid, and also those which lie has incurred. Loiat v. 
Fraser , 1 L.R.N.L. Sc. 37, per Kingsdown. J 

(б) Whether, ui the litigation which he undertook, he be successful or not, he 

« would bo entitled to his c sts , bipt a trustee has no claim to reim- 

bursement, wheie th' legal proceedings wore occasioned by his own 
negligence. Cajjvev v. Darby , G Ves. 497 K 

• 

(c) Nor would he be entitled to costs, if the proceedings were improperly 
instituted. Peers v Ceeley t 15 Beav 209 , 7 ced Law v. Cliawner % 4 
K. and T. 458. L 


(6) Trustee— Whether entitled to interest on costs. 

c (a) The trustee is not entitled to interest on costs, though, at the time he paid 
them, he had no trust money in his hands. Gordon v. Fiatl , 8 Price 
« 416. H 


(b) But »f he pays off a debt carrying interest, he stands m the place of the 
creditor in respect Of interest. Finch v. J’cscott , 17 L.R. Eq. 554. N 

(7) Set-off of debts due by trustee. 

The debt due by a trustee to the trust estate may be set off, as against the 
costs he may be entitled to, by way of reimbursement. Jagger v. 
^ t Jagger , L R. 25 Ch. D. 729. (See Underhill, p. 379.) 0 
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All expeases properly — trust 99 
(1) Expenses must be concerning the trust. b * 

The expense must have been incurred in or about the exocut ion of the trust, 
(Courteney v. Bwnfry , 6 ?r. R. Eq. 99). P 

{2) Travelling expenses. 

A trustee will be entitled to be reimbursed his traveling exponses, ex parte 
hovegrove , 3 D. and C. 763. Q 

(3) Engagement of solicitor. 

A trustee could employ a sohcitor for fhe # better administration of the trust 
• estate a*»d charge the expenses ou the estate. Macnamara v. Janes , 

2 I hek. 587. R 

(4) Expenses must be properly incurred. 

(ft) But the condition is that the expenses should have been properly lryjuwod. 
Malcolm v O' Callaghan, 3 M. M. and Cr. 52 , Watson v How, 18 L.R. 
Eq G80. . S 

(6) What expenses arc proper and what not is a question depending upon the 
• circumstances of each case, (headhunt v. C haunter , 4 K and T. 458) T 

(5) The following have been held to be proper expenses and allowed 

9 (a) Damages which a trustee had to pay to a llur'd person, for negligence of a 

pci son employed in the trust property. Bennel v Wyndham , 4 D. 

F and J. 259. U 

(5) Costs of former trustees, paid by a trustee to their personal representatives, 

previously to the latter transferring the trust estate (Harvey v. Oli- 
ver , W.N. 1887, p. 149). Y * 

(c) Costs incurred by the donee of the power of appointment in relation to 

the trustees' employment (Ibid ) W 

(d) Costs incurred by him, previous^ to his appointment, in obtaining state- 

ment of trust property. Humphrey , 22 Ch. D 255. X 

(e) Calls ho is obliged to pay upon the shares, if he be a trustee of shares. 

(James v. May , G ft.L. 328). t 

(f) Solicitors’ costs paid for services m the matter of the t^ust, (Macnamcra 

v. Sonc, Duck, 587). • Z 

(g) Costs of administration suit, if the trustees are not guilty of misconduct 

(JJirks v. Muchlethwait , 34 L.J. Ch. 3G4). A 

(/i) Payments made by trustees m the slia^c of public subset iptions , only when 
buch payments have been made bona fide and reasonably with, the 
object of benefiting the estate, Howe v. Lord Wmterton , 51 W.R. 26. 

See, also, Walker v Buncombe , 1 Ch. 879. B 

• 

(6) In the following cases the expenses have not been allowed, because they were 
not properly incurred. 

(a) The trustee’s costs, if he has not joined the other trustees m the same 
action. (Oompertz v. Kensit , 2G L.J. 95). C 

(6) His costs, if he acts unreasonably by neglecting to transfer for a number of 

years the trust property to the beneficiary after constant demands. 
Knox , 195 (2 Ch. 482). D 
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Z — All expenses properly — trust (Continued). 

(c) Expenses incurred ih unsuccessfully defending an action without the sanc- 

tion of Court, and without having reasonable grounds of defence. 
(Domnes v. Cottane , 1893/1 Ch. 547). E 

(d) Costs of legal advice, not necessary in the execution of the trust, but in- 
curred out of excess of caution. ( Warter v. Anderson, 11 Hare 301). F 

(e) Costs incurred by him, in respoct of a suit for administration of the estate, 

by his own unlawful neglect of duty. Jeffreys v. Marshall , 23 L. J. 
543. r 0 

* . 

(/) Law costs unnecessarily incurred by the trustee, out of too much cauticvn. 
Warter v. Anderson , 11 Hare 301. See Underhill, p. 353, andLewin, 
p. 814. H 

• v ((f) Costs of an action brought by him unnecessarily. Fane. 41 L.J. 551. I 

(7) Trustees employing one of themselves as solicitor. 

Trustees, if they employ one of thomsolves as solicitor, instead of engaging a 
third peison, will be answerable for all the consequences, if they be 
mislod by the professional advico of such trustee-solicitor. Alton v. 
Ilainson, Lewin, p. 771 (1 1th Ed.). J 

(8) Trustee may give fees* to Counsel. 

A trustee is entitled to pay fees to Counsel, and shall have allowance thereof 
Cary, 14 , Poole v. Poss , 1 Ueav GOO K 

(9) Costs of opposing a Bill in Parliament 

A trustee will be allowed the — which affects the trust estate. Be NicolVs Estates , 
W.N 1878. L 

(10) Trustee — whether entitled to extra costs. 

If a trustee bo sued by a stranger concerning the trust and have his costs paid 
him as between party and party, and the cestui gue trust should after- 
wards sue him for an account, the trustee should be allowed bis neces- 
sary costs in tho former suit. * Amand v. Bradbumc , 2 Ch. Ca. 138, 
Ramsden v. Langley , 2 Vera. 53G , Lovat v. Fraser , LR 1 H.L. 24 ; 
Ferns v. Young , 10 Ves. 184. M 

(11) Costs in defending his conduct in administering the trust. 

Wheic a suit, instituted by the boneficiar) agamst tho trustee, to set aside a 
compromise entered into by the latter with another, on the ground of 
fraud, was dismissed, held that the defendant was entitled to have his 
costs discharged out of the trust estate, for the defence was under- 
taken by him for the benefit of the estate. Walters v. Woodbridge, 
L.R. 7 Ch. D. 504 ; Re Llewelhn , L.R. 37 Ch. D. 317 ; Re Beddoc 
(1893), 1 Ch. 547. N 

(12) Trustee entitled to allow}nce for expenses besides remuneration for his 

trouble. 

Even where there is a specific remuneration given by the testator to his trus- 
tees for their services in the trust, the trustee is entitled to his usual 
expenses. Wilkinson v. Wilkinson , 2 S. and S. 237 ; Webb v. Ecurl of 
• - Shaftesbury , 7 Ves. 480. ^ O 
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2.— “All expenses properly — trust Continued ). 

(13) Extraordinary expenses— Whether trustee is entitled to. 


161 


Where extraordinary expenses \v*lre incurred b> a trustee, without any possi- 
bility of being a gamer, and whoro the result of such expenses was " 
that the cestui qua bust was discharged from a loss, or from a plain 
and great hazard of it, the trustee should be re-paid. Bahlt v. Ilyham , 

2 P W. 455 , Sandon v. Hooper , G Beav. 246. P 


(14) Costs of Attorney or Solicitor. • 

An attorney or solicitor can only eharge*his cestui qne trust exponses and posts 
out of pocket, and then only for services strictly professional, and not 
for matters which an executor ought to have done without the inter- 
vention of a solicitor, such as for attendances to pay premiums on 
policies, attending at the bank to make transfer*, etc Daibyjr. liar- 
bin , 28 Beav. 325. Q 

(16) Expenses of executors — Employment of agent. 

(a) Although trustees and executors will not, as a general rule, bo allowed any 

remuneration for their own trouble and loss of time, they may, in 
special cases, employ agents, whose expenses will bo allowed out of the 
• estato. Robinson v. Pott, 2 W and T L 0. 006. R 

(b) So, a trustee, upon making out a propci case, may employ a bailiff to 

manage an estate and receive the rents, even though a recompense 
may have been given him by the creator of the trusty for his tiouble. 
(Ibid ) S 

(16) Debts Incurred by trustee— Right of indemnity— Creditor’s right to stand in 
the place of trustee. 

(a) Whore the owner ol an hotel, on the occasion of ner marriage with B, ap- 

pointed her husband trustee by a deed of settlement, and wliorc the 
trust deed gavo the trustee power through managers and assistants to 
carry on the business of the hold, and it, was also declared that the 
trustee should bo at all tunes fully indemnified, out of the trust el- 
tatc, in respect of all liabilities arising from the oxecution of the 
trusts, Jicld, in a suit brought by the plaintiffs against tjie trustee, for 
goods supplied to the hotel, claiming the trustee’s right of indemnity, 
that the plaintiffs were entitled m equity to stand m the place of the 
trustee. 31 C. 1084. T 

(b) Such right of the creditor is subject to the important qualification thit, if 

the trusted through his own default, has lost his right of mdomi^ty, 
he will not be entitled to it, for the creditor cannot have the benefit of 
that which does not exist. 31 0. 1084 (at 1089). JJ 


(17) Void trust — Expenses — Right of trustee. • 

(а) The trustee of a void trust cannot charge his expenses, as against persons 

who establish the invalidity of the deed. Smith v. Dresser , L.R. 1 Eq. 
651 ; Exparte Russel, L.R. 19 Ch. D 588. Y 

(б) But he will be allowed his charge for improvements he has effected upon 

the estate. Woods v. Ax ton, W.N. 1866, p. 207, Dutton v. Thompson , 
23 Ch. D. 278. • W 
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2 . — “ All expenses property . . . . trust "—(Concluded). 

{18) Voluntary trust — Setting 'aside of— Trustee’s right to expenses. 

Where a voluntary settlement was set aside, at. the instance of the settlor, on the 
ground of improvidence aftd having regard to her youth, the trustees, 
in the absence of any evidence of improper motive, were allowed their 
costs, charges, and expenses properly incurred. Everitt v. Everitt, 10 
L.R. Eq. 405 ; James v. Couchman , *29 Ch. I). 212 at 217. X 

{19) Advance to trustee by cestui que trust —Right of the latter 

If trustees have a right to raise a certain sum which is properly chargeable on 
the corpus, and a cestui que trust, at the request of the trustees, advan- 
* ces money for the purpose, tho cestui que trust stands m the place of the 

trustees, and has a lien on the corpus for the amount. Todd v. Moor - 
house , L.R. 19 Eq. 69. Y 

{2Q} trustee s agents— Their liability to account 

The agent of a trustco is accountable to the employer only, and not to the ces- 
tui qnc bust. Myler v. Fitzpatrick , 6 Madd 360 Z 

(21) Trustee’s agents -Their liability as trustees de son tort. 

The agents of trustee become liable to the ccstm que trust, where they have 
not confined themselves to their duties as agents, but, by accepting a 
delegation of the trust, or by fiaudulently mixing themselves up with a 
breach of ‘trust, have themselves become trustees de son tort. Lee v. 
Stanley, 15 Kq 204; Myler v. Fitzpatrul , 6 Madd. 360, Hardy v. 
Caley, 33 Bcav 365 , lie Bai ney (1892), 2 Ch. 265 , Mara v. Browne, 
# (1396), 1 Ch 199; Midglcy v Midgley, (1893), 3 Ch 282 A 

{22) Trustee of two estates— Incurring expenses in respect of one estate— His right 
to recoup it from the other 

(a) If a person be trustee of different estates, for the same cestui que trust under 
the same instrument, and he incurs expenses on account of one estate 
in respect of which he has no funds, tho piortiimption arises that he 
may apply to their dischargo any money which has como to his hands 
frv>in any other of the estates. Price v Leaden, 21 B tt av. 508. B 

(5) But he cannot mix claims undei one msttument of trust with those under 
another. (Ibid.) ' C 

(c) Similarly, if differont estates arc held under the same instrument for different 
• cestui que trust, the trustee cannot reimburse himself, from ono estate, 
the losses incurred in a bona fide administration of the other estate. 
Fraser v. Murdock, 6 App C-as 855; Be Johnson, 15 Ch. 1) 548. D 

3.— “If he pays such expenses . . . pocket. " 

{1) Expenses out of pocket. 

Though a trustee is allowed nothin £ for his trouble, he is allowed everything 
for his expenses out of pocket Hovj v. Godfrey, 361 ; Hide v. Haywood , 

1 2 Atk. 126. ' E 

(2) Account otoxpenses to be kept by trustee. 

Generally a regular account of the expenses incurred by the trustee should be 
maintained by ffnn. ffethersell v. Hales , 2 Ch. Rep. 158. P 

(3) Failure to maintain account— How it affects his allowance. 

Where the trustee failed to maintain account, the Court ordered a reasonable 
allowance to be made to him, discouraging, at the same time, his 

9 , remissness and negligence in not maintaining proper accounts. (Ibid.) G 
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4m—** He has — interest thereon . 99 * 

(1) Expenses, a lien upon the estate. 

The expenses incurred by a trustee, in the execution of his office aro a first 
charge or lien upon the estate. Ex parte James , 1 P. and C. 272 ; 
Hill v. Mayan, 2 Moll. 4G0. H 


(2) Lien, when paid. 

In a suit for the administration of the trust, in respect of which tho expanses 
have been incurred, tho lion of the trustee will bo paid even before 
the costs of the suit. Monson v. orison ,*7 IV O, M. and G. 226. I 

(3) Lien — Nature of. 

(а) The expenses incurred by the trustee are a first charge upon the corpus of 

the estate. lie Exhall Coal Company , 35 Beav. 449. J 

(б) They are also a first charge upon the income. Scott v. Milne , 25 Cji. D. 

(C A.) 710. K 


(4) Lien how enforced. 

(a) No FORECLOSURE OR SALE. 

- - Courts of law cannot order a trtistce’s lien to be realised by giving a decree 
for foreclosure or sale, for it would have Lite ofluct of destroying tho 

* trust estate. Darke v. William son, 25 Beav. 622. L 

• • 

( b ) Delivery of deeds — Pkohibitino disposition of trust-property. 

The propor course for such realization is t j deliver the deeds into his custody 
and prohibit any disposition of tho property without previous discharge 
of the trustee’s lien. (Ibid.) M 

(5) Trustee’s lien entitled to priority. 

The trustee’s lien for his expenses on the proporty takes precedence of all 
beneficial interests, so that such expenses shall have to bo paid in 
priority to the claims of tho beneficiaries. Dodds v Tuhe, 25 Ch. D. 
617. See Jones v. Owen , 1 Ch. 807 ; (Lew>n, p. 1239 ; Underhill, 
p. 353). N 

(6) Lien does not extend to trustees’ agent. 

(a) Although the trustees are creditors upoii the trust fund for the amount of 

thoir expenses, tho petsons who are employed by thorn, aj solicitors, 
surveyors, etc., have no such lien, because they are solicitors of the 
trustees personally, and not of the trust estate. S tamer v. Evans 
34 Ch. D. 470. 0 

(b) But a positive direction to the trustees to employ a particular person and 

allow him a salary will constitute a trust in his favour and give hin» 
a claim against the tiust fund. WUhams v. Cot bet, 8 Sim. 349. P 

(7) Precatory trust— Lien. 

In a precatory trust, the solicitors, etc., of the trustees have no such lien. 

Shaw v. Lawless , 1 Le. and G. 154. ^ Q 

(8) Trustees’ right to indemnity— When to be enforced. 

When a trustee has a right of indemnity out of the estate, ho may at any time 
come to Court to onforce it, and is not under any obligation to wait, 
until the trust estate has been turned into money under the adminis- 
tration of the trust. Be Pumpry , 22 Ch. D. 255. • R 


22 
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4.— “He has — interest thereon “—(Continued). 

(9) Trustee carrying on business— Lien against the trust property. 

If a trustee is authorised to carry «ui a business, and to employ certain specific 
property for that purpose, he hah a right to the benefit of indemnity 
and lien against the property devoted to the business. He Johnson , 
L.R. 15 Ch. I). 548. S 

(10) Creditors of the turstee —Right of 

The creditors of the business also have a 1 lght to the benefit of the samo mdem- 
t nity and hen, as the trustee. He Blundell, L.R. 44 Oh D. 1. T 

* 

(11) Right of creditors— Subject to equities 

The right which the creditors have is subject to any equities subsisting between 
, the trustee and the cestui quo U mt of the specific property. (Ibid.) U 

(12) Trustee in default— Effect of, on the creditors. 

Wheie the trustee ib in default and is not entitled to indemnity except upon 
the terms of making good the dofault, the creditors will have no 
right to indemnity except upon th n same terms Strickland v. ' Symons , 
26 Ch I) (C A ) 248 See Boi/lan v. Fuy, 8 L.R. Ir. 374. Y 

i 

(13) Trustee for sale unauthorised -Right of creditors. ( 

Whore the trustco for sale of a business carries on the busin ss without authori- 
ty, for the benefit of the beneficiary, and incurs liabilities to tradesmen 
* m so doing, there is no right in the creditors to come against the 
estate, but they must look to the trustee personally. Stuckland v. 
Symons, L.R. 22 Ch. D. GGfi , ajjd. in 20 Ch. T> 245 , He Evans, L.R. 
34 Ch 1) 597 , Be Gorton, L R 40 Ch D. 536 (543), Jennings v. 
MaUtei, (1901), 1 K.B 106 and (1902), 1. K.B 1 W 

(14) One of the trustees in default— Right of other trustees 

Whore a business is earned oil by trustees, a trustee who has a clear account 
is o titled to indemiiit) , independently of any default oi broach of 
trust on the part of anolhci trustee, lie Frith, (1902), 1 Ch. 312. X 

(15) One trustee in default— Right of creditors 

The cicditois of the business have also got a light of indemnity, and this 
right arises by virtue of the trustee’s right of indemnity, aud is not 
precluded by the fact that one of the trustees has been found a 
defaulter (Ibid ) See M'Aloon v M'Aluon, (1900), 1 L.R. 367. Y 

\16) Executors -Testators’ creditors —Their respective rights. 

Whore the business is conducted, in accordance with the directions of the 
tiust, by executors, and with the assent of the testators’ creditors, m 
r their interest as well as in that of the beneficiaries, the executors 
will be entitled, in priority to the claims of the testators’ creditors, to 
be liidomnifiedf out of the general estate, against liabilities properly 
incurred Dowse v. Gorton , (1891), A C 190. Z 

(17) Extent of the right of executors. 

The indemnity will not be limited to the portion of the assets which has come 

< ' jnto existence since the testators’ death. (Ibid.) X 
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4 , — “ He has .... interest thereon "—[Concluded). 9 

(13) Attachment of trust property by creditors — Circumstances under which 
creditors could claim right of indemnity. 

Under a decree of the Presidency Small Cause Court (the decree being a per- 
sonal one against the judgmcnt-dobtor), trust proporty, of which the 
judgment-debtor was the trustee, was attached in execution. Held , 
that, before the creditors could obtain a decree which they could exe- 
cute against the trust property, they would have to show — 

(1) that the trust proporty under the terms ihc settlement was devoted to 
the purpose of the trust business mentioned m tho deed. 

(‘2) that ths< circumstances were such that the defendant as trustee would bo 
entitled to be indemnified by the trust property. 

(‘1) that the plaintiffs as creditors wcie entitled to stand in the shoes of the 
trustee m respect of the indemnity, and to be recouped out of tfie 
tiust estate. 28 C. 571. B 

(19) Acts done in excess of powers -Trustee’s lien. 

There will bo no lien for expenses incurred by trustees, in respect of an act 
done m excess of their powers and m breach of their duty towards the 
cestui que trust. Lecdham v. Chaw tier , 4 K. and ,J 45S. C 

(‘10) Right of trustee’s creditors by subrogatwn. 

The creditors of the trustee in the trust business have no light to directly 
claim paymont out of the trust-estate, though they may, by subroga- 
tion, claim to have tho benefit of the trustee'* right to reimbursement. 
Shearman v. Robinson, 15 Ch. 1). 518. (See Underhill, p. 357). D 

S.~** But such expenses and interest." 

Trustees — Mode of realising the amount. 

The trustoos have a right to lctam their expenses out of the income, until 
provision can, be made for raising them out of fhe corpus. Scott v. 
Milne 25 Ch D. (C. A ) 710. E 

6. —** If the trust. . . beneficiary personally . . . expenses. " 

1) Mode of recovering expenses where there is no trust estate— Right to proceed 
against the cestui que trust personally. 

If the trust estate fail, the trustee may then institute proceedings against the 
cestui que trust , on whose behalf and at whose request he acted to 
recover from him personally tho amount of the money ho oxponded. 
Jialsli v. Hyham , 2 IWV. 453 ; Jervis v. Wolfe? start, 18 L.R. Eq. 18 * 
Hobbs v. Waijct, 36 Ch. i). 256, Wkittakar v. Kershmv , 45 Ch. D. 
320; Butler v. Crimp son, 7 L.R. Eq. 16, James v. May , 6 L.R.H. 

L. 328 ; Hardoon v. Belilios, (1901), A.C. 118 , Wise v Perpetual Ttus- " 
tee Company, (1903), A.C. 139. • p 


2) When such right is lost. , 

The trusteo cannot push his claim against the beneficiary personally, or against 
the trust estate, where ho has incurred the outlay, not m the strict 
line of his duty, and without either the request or the implied assent 
of the cestui que trust. Jloseqood v. Pedler , G6 L.J.Q.B. 21 ; Eccle- 
siastical Commissioners v. Pmney , (1900), 2 Ch. (C. A.) 736.* G 
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• 6.— “If the trust — beneficiary personally — expenses “—(Concluded), 

(3) Funds out of which expenses of the trustee to be payable. 

See Brown v, Groombridge , 4 Mad. 495 ; Wilson v. Heaton , 11 Beav. 492 ; Miles 
0 v. Harrison , 9 L.R, ChApp. 316 , Alsop v. Bell , 24 Boav. 451; Sharp 

v. Lush. 10 Ch, D. 468. H 

(4) Settlor not beneficially interested— Right of trustee to proceed against him 
personally for recovering expenses. 

Where the trustoe acts at the instance of the maker of the trust, at any rate 
where the malq;r of the trust is not also beneficially interested under 
the trusffc instrument, the trustee has no right to personal indemnity 
from him, but must look exclusively to the tiust funds to make g<y>d 
his expenses or losses. Fraser v. Murdoch , 0 App. Ca. 855. I 

(5) Beneficiary personally liable to indemnify trustee. 

# The right of the trustee to indemnity from the cestui que trust , who is sui 
juris , is not always limited to the trust-property , it extends further 
and imposes upon the cestui que trust a* personal obligation enforce- 
able in equity to indemnify his trustee. Ren (loon v. Behlios f A.C 118 
(1901). (Sec Lewm, p. 782 and Underhill, p. 355). J 

(6) Personal liability of beneficiary— Conditions 

The expenses must have been inevitable or incurred at the request of the bene- 
ficiaries. Colhsoii v. Ifstci , 20 Roav. 368. JC 

(7) Suit for recovering expenses incurred by trustee— Mode of framing. 

See 5 C.W.N. 273. L 

7.— “Right to he recouped . . overpayment . 99 

Overpayment to the beneficiary. 

Whore a beneficiary has been overpaid by the trustco, the former may be com- 
pelled to recoup the lattor out of his interest m the trust estate. 
Livesey v. Livesey , 3 Russ. 287 , see Dibbs v. Goren , 11 Beav. 483 ; 
and Griffiths v. Porter , 25 Beav. 236. (See Lewin, p. 407 and Under- 
hill, p. 417). M 

• 33. A person other than a trusted who has gained an advant- 

, age from a breach of trust must indemnify the 

nity from gainer by trustee to the extent of the amount actually 

breach of trust. received by such person under the breach 1 , and, 

where he js a beneficiary, the trustee has a charge on his interest 
for such amount 2 . 

# Nothing in this section shall be deemed to entitle a trustee to 
9 be indemnified who has, in committing the breach of trust, been 

guilty of fraud. 

# (Notes). 

/. — “A person — under the breach. 99 

Liability of gainer by breach of trust. 

As between the trustees and a third person, who has reaped the benefit of the 
broach of trust, though the trustee must make disbursement m the 

• first instance to the injured party, the loss will eventually be cast on 
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/. — “A person .... under the breach "—(Concluded). # 

the person who was the gainer b)> the breach of trust. Tr afford v. 
Boehm , 3 Atk. 440; Booth v. Booth , 1 Beav. 580, Lincoln v. 
Wright, 4 Beav. 432 ; Iiord Montfort v. Lord Cadogan , 17 Ves. 485 ; 
19 Ves. 635 ; Tickner v. O/d, L.R. 18 Eq. 422 ; Moxham v. Grant,** 
1 Q.B. 88 ; Toiuers v. African Tug Co. f (1904), 1 Ch. 568, See Under- 
hill, p. 411. N 

2 . — ** Where he — such amount 

(1) Beneficiary merely instigating the breach, ndt liablp. 

The mere fact that the breach of trust was committed at the instigation of a 
beneficiary, without himself deriving any benefit, cannot render him 
liable to personally recoup the trustee, Raby v. Rulehalk , 7 
DeG.M. and J. 108. 0 

(2) Cestui que trust gaining advantage of breach. * 

(n) If the person, who has had the advantage of the breach of trust, be the 
beneficiary himself the trustee will have a charge on the interest of 
such beneficiary, to the extent of the amount which he has gained by 
such breach. Cruhton v. Cruhton , 2 Ch. 853. P 

(b) Where a person having an interest in the trust has been a party to the 
breach theroof, whatever is due to him undor the trust doed should 
not be paid over to hnfi, till the recoupment of the loss to the 
trust-estate. Lincoln v. Wright, 4 Beav. 427 (432). Q 

(r) Where the cestui que trust has joined in the breach, all the benefit that 
would have accrued to hnn, either directly or derivatively, either from 
the trust fund, or any other estate comprised in the same settlement, • 
may be stopped and impounded to compensate the trusteo. Jacubs v. 
Rylance , L.R. 17 Eq. 341 ; Doming v. Doming, L.R. 42 Ch. D 203 ; 
Fuller v. Knight , 6 Beav. 205 R 

(3) Cestui que trust committing breach also a trustee— Liability to indemnity. 

Where the beneficiary, who is party to a breach, is also a trustee, tho whole of 
his beneficial interest, whether acquired before or after the breach of 
trust was committed, must, as between himself and his co-trustee wlfo 
is m pan delicto , bo applied m making good the loss ; this would bo so, 
where such trustee and beneficiary has as between himself and his co- 
trustee, derived an exclusive benefit from the breach of trust. Chel- 
hnqworth v. Chambers , (1896), 1 Ch. 085. See Underhill, p. 40G. S 

'4) Beneficiary— Trustee— Liability to indemnify. 

See S. 45 of the Trustee Act of 1893. $ 

5) Partial beneficiary joining in breach— His liability. * 

The equitable interest of a partial beneficiary, who has made himself liable by 
joming m a breach of trust, may be stopped at the instance of his db- 
beneficianes, until the whole loss to the es ate has-been made good. 
Akerman v. A Herman, (1891), 3 Ch. 212 , Lincoln v. Wnght, 4 Beav. 

427 (432). * U 

6) Beneficiary's liability— What should be proved. 

There must be complicity on the part of the cestui que trust m a breach of 
trust, to make him liable. Tho cestui qnc trust must instigate, or 
request, or consent in writing to some aot or omission, vgiioh is itself 
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9 2 .—“ Where he — such amount [Concluded). 

a breach of trust, and not some act or omission, which only becomes 
a breach of trust by reason of want of care on the part of the trustees 
The cestm que trust must know the facts which constitute the breach 
* of trust. Re Somerset, (1894), 1 Oh. (C.A ) 231. Y 

(7) Breach — Beneficiary’s liability— Complicity. 

(a) The cestm que trust is not responsible for a breaoh of trust, simply because 
he had constructive notice of it<. His complicity in the breach must 
be actual and not constructive only. Mara v. Browne , (1895) 2 Ch. 69 
and 93 ; Bqfton \.Kiurre (1895), 1 Ch. 544. W 

• (6) Where a tonant for life undeniably requested trustees to invest the trust - 9 

fund on a certain security, but it did not appear that he intended to 
bo a party to a broach of trust, and in effect he left it to the trustees 
to determine whethei the security was a propor one for the sum to be 
advanced, it was held that the trustees could not impound his lifo in- 
terest to make good the breach. Mara v. Browne , (1895) 2 Ch. 69. X 

(8) Breach of trust by beneficiary— Right of trustee to impound the beneficial in- 
terest -Extent of. 

(a) Tko right of a trustee to impound the interest of beneficiaries who have 

instigated a breach applies onl) for the purpose of indemnifying him 
against the claims of other bcneflciarios It does not extend to in- 
demnify him against otljor losses. Evans v Benyon i 37 Ch. IX 
329. 1 Y 

(b) So, where a trustee became entitled to share in the trust fund as one of the 

noxt-of-kin of a beneficiary, it was held that he could not call on a 
beneficiary, at whose instigation tho breach was committed, to in- 
demnify him against loss as such next-of-kin, even although the 
beneficiary had given him an express covenant of indemnity. (Ibid.) Z 


34. Any trustee 2 may, without instituting a suit, apply by 
petition to a principal Civil Court of Original 
Court^o/opimon m jurisdiction 3 for its opinion, advice or direction 4 
tASTproperty l ° f on an y P resen ^ questions respecting the manage- 
ment or administration of the trust-property, 
other than questions of detail, difficulty, or importance, not proper 
in the opinion of the Court for summary disposal 5 . 

A copy of such petition shall be served 0 upon, and the hearing 
thereof may be attended by, such of the persons interested in the 
application as the Court thinks fit ^ . 

The trustee stating in good faith the facts in such petition, 
and acting upon the opinion, advice, or direction given by the Court, 
shall be deemed, so far as regards his own responsibility, to have 
discharged his duties as such trustee in the subject-matter of the 
application. 

The costs of every application under this section shall be in the 
discretion gf the. Court 8 to which it is made. 
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(Notes). * 

General. 9 

(1) Section same as 22 and 23 Yic , Ch. 35, S 30. 

Notwithstanding the diftoience in their pliiascology, S. 34 of the Indian 
Trusts Act is substantially the name as 22 and 23 Vic., Ch. 35, S. 30. 
18 M. 443 (448). ' A 

( 2 ) Insertion of some expression in section. 

The words “ other than questions. .. .summary disposal” have been inserted 
m the end of the first paragraph oi the section, with reference to the 
decisions upon S 30 of the English Statute referrod to by* Mr. 
Stokes m note 3, p. 854, Yol. 1 of the Anglo-Indian Codes. 18 M. 
443 (448). B 

• 

*' * Right to apply to Court — trust property . 99 , • 

(1) Provisions under English law— Analogous to section. 

Under 22 and 23 Vic., Ch. 35, S 30, any Judge may oiler his opmiou or 
direction respecting the management or administration of the trust 
property, on the application of the trustee. C 

( 2 ) Repairs by trustees— Opinion of Court. 

Tho tiustccb of a settlement having power to purchase lands, ou being requested 
by tenants for life, desired the opinion of the Court as to the pio- 
priety of applying £1,200 m repans and \ ermanont improvements. 
Held that that was not a case m winch the Couit could properly give 
an opinion under 22 and 23 Vic , Ch. 35, S. 30. lie Batnnqton ' s Settle- 
went, 1 J. and H. 142, 143. D 

(3) Expenditure of moneys— Court’s sanction. 

(a) Cases would arise in which the Court would sanction the expenditure of 
moneys by a tenant for life foi the benefit of the inheritance, by 
making such expenditure a charge upon the inheritance. Coldccott 
v. Jit own, 2 Hare 141, 145, 140 E 

(/>) So, where there is a devi^o of lands in striot settlement, and a direction to 
lay out personal estate to the same uses, it might bo more beneficial 
to the remainderman that a part of the trust fund should be applied 
to pro vent buildings on the settled estate from going io destruction, 
th-in that the whole should be laid out in the purchase of other lands. 
(Ibid ) F 

(4) Permanent improvements— Repairs— Sanction of Court. 

(a) There can he no difficulty about laying out a portion of the fund, undo%tho 

sanction of the Court, in permanent and substantial improvements. 
The Court would readily accord sanction to the trustees, on an appli- 
cation being made ny them for the same Re Harrington's Settlement , 
1 J. and H. 142 , Caldecoff v. Brown , 2 Haro 144. • G 

(b) But repairs may require separate consideration. The Coiut would hesitate 

to acc rd sanction. (Ibid) H 

( 5 ) Special powers of trustees— Repairs— Court’ s sanction. 

Although special powers have boon given to trustees authorising them to make 
investments in laud or buildings, the Court cannot, og application 
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<■ /. — “Right to apply to Court — trust property "— ( Concluded ). 

being made by tho trustees for it, give sanction to repairs being exe- 
cuted m respect of existing buildings. In re Nether Stowey Vicarage , 
L.R. 17 Eq. 156; Brunslhll v. Caird , L.R. 16 Eq., 493; contra . 
Be Pearson , 21 W.R, 401 ; lure Loid Hotham's Trusts , L.R. 12 Eq. 
76. * I 

(6) Executor— Whether entitled to benefit of section. 

Whore an executor applied under S. 34, Trusts Act, with regard to the admi- 
nistration of the trust property of the testator, held, dismissing the 
applications, that an oxecutor, as such, cannot become a trustee so as 
« to incur all the liabilities of a trustee. So long as he occupied that 

position, he cannot claim the advantages provided for trustees by S. 34, 
Trusts Act. 33 B. 429 ; see Snell’s Equity, pp. 165 and 169 (12th Ed.) J 

, r 2 . — •• Any trustee . ” 

Public charitable trust— Constructive trust— Whether section applies to. 

Whore, by a deed of trust, X appointed the Collector, the Chaplain, and the 
officer commanding the troops, trustees to administer property be- 
queathed by him m chaiity, and tho officers holding the said appoint- 
ments applied under S. 34 Trusts Act, for permission, to sell and 
convert the immoveable property into cash, and mvost the same in 
securities recognised by the Trusts Act, held , that none but legally re- 
cognised persons could be appointed trustees, and the officers men- 
tioned m the trust-deed not being corporations sole, the legal effect of 
appointing them trustees was to appoint the gentlemen holding the 
offices at tho time the deed came into effect. The gentlemen holding 
the office could at most be treated as constructive trustees to whom 
S. 34 is inapplicable. Held , further that the trust being a public 
charitable trust is excluded from the operation of the Indian Trusts 
Act. 1 S.L.R. 218. K 

3.—“ Apply by . . . . original jurisdiction . " 

(1) Object of the provision. 

The provision for the tiusteos taking tho advice of Court, on petition, has been 
intended to enable thorn to get such .tdvico upon doubtful pointb of 
minor importance, ^nd not on important points of difficulty or 
« points of law. Re Spellei, 6 Jur. N.S. 386 ; and Re MacheVs Will, 
1 Jobs. 625. L 

(2) Petition how to be made. 

No affidavits are requirod to bo presented with the petition. The correctness 
of tho petition is assumed, and facts are not investigated upon. The 
4- petition has to bo signed by counsel. Dennis , 5 J. (N.S.) 1388. M 

(3) Procedure by trustee in cases of doubts. 

* In cases of any doubts, the trustee may refuse to act without the sanction of 

. tjie Court, and the costs of making a petition to the Court in relation 

to the points of doubt will have to be allowed to the trustee. Re 
Wylly's Trust , 28 Beav. 458. (Lewin, p. 413). N 

(4) Caution by Courts in according sanction. 

Vigilance on the pari of the Court is necessary to prevent applications for qanc- 
tion, for which there are not, in the opinion of the Court, adequate 
t grounds. In re De Tenures Settled Estates , 1893, 1 Oh. 153 (165). 0 
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J.— “ Apply by . . ..original Jurisdiction ’’—{Concluded). « 

(5) Repairs— Trustees soliciting sanction for— Direction by Court. 

Where the trustees applied to the Court for sanction to exocute certain repairs 
on the trust estate, the Court, m the exercise of the discretion vested 
in them, directed an enquiry as to what repairs were necessary to the 
trust property. In re Jacksoty 21 Ch. D. 786. P 

(6) Repairs— Trustees soliciting sanction— Sanction by Court under what circum- 
stances. 

Whcro trustees apply to tho Court for sanctiofc allowing them to oxecute repairs 
to the trust property, the Court,* on being satisfiod of its necessity, 
could allow only such repairs as may bo found to bo really and clearly 
necessary to prevent the buildings in quest ion from becoming so 
dilapidated as to b§ unfit for the purposes in connection with tho 
administration of the trust. Ex parte Vicar of St. Botolph Al$gafe> 
(1894), 3 Ch. 544, Q 

(7) Executor cannot refer— his remedy. 

An executor cannot refer to Court, and thus claim the advantages provided by 
S. 34, Trusts Act. His remedy, if he feels any doubt as to the manner 
in which he should administer the estate under his control, is to file 
an administration suit. 11 Bum. L.K. 495 = 33 B. 429. R 

ft) Opinion given by Court under section -Appeal, if lies.. 

No appeal Ins from an opinion expressed by the Court under this section. 33 
15. 429= 11 Bom. L.R. 495. 8 

(9) Appeals— English law. 

(а) As a trustee is indemnified by tho decree of the Court, he may appeal from 

any decision to tho Court; ab ve, at his own usk. llnwland v. Morgan , 
13 Jur. 23 ; Wellesley v. Morrmgton , W.N 1870, p. 192. T 

(б) If the rights bo perfectly dear and tho ti listed appeals to tlio Court without 

reason, he will bo answerable m costs, though ho d >es not act cither 
fraudulently or maliciously. He Knight's Ti ust, 27 Bcav. 45 * Lowson 
v. Copland, 2 B.C.O. 156. 

4.— “ For its opinion, advice or direction 

(1) English law— Lord St. Leonard’s Act. 

Under Lord St, Leonard’s Act, the Court has power to givo advice to trustees, 
relating to investments, compromises, and the maintenance and ad- 
vancement of infant cestim que ti nstent, 22 and 23 Vic. C. 35, S. 3Q. Y 

(2) Married woman— Trustee taking advice of Court. • 

Whore a married woman, being of unsound mind, was entitled for hor separate 
use to the income of certaiu funds, and whcro hor written consent was* 
also got to the investments by the trustees, held, upon petition by the 
trustees, that this was a case iu which the trustee? could properly 
f ' take the advice of the Court. 22 ai*l 23 Vie. C. 35, 8. 80. W 

( 3 ) When trustees must take sanction -Reasons. 

A trustee cannot be expected to incur the least risk, and therefore, if the equi- 
ties be not perfoclly clear, ho should decline to act without the 
sanction of Court. He Wylly's Trust , 28 Beav. 458. X 

23 V t 
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4, — ** For its opinion, advice or direction ” — (Concluded). 

(4) Court when not bound to give opinion. 

The Court will not express opnuop, if the question is nob a presont one, but is 
future or contingent. lie Macket's Will, 1 Jobs. 625, Y 

(5) When Court would interfere 

The Court would interfere to advise trustees in respect of the investment of 
trust funds, payment of debts, or whether calls on shares in companies 
should bo borne* by the testator’s general estate or the legatees. Be 
box , 1 rienn. and M. 552. Z 

• 

5 .—“ Other than questions of detail — summary disposal 

(1) Court cannot direct the trustees on question* of detail. 

• • (a) If any case, about which the trustees solicit the opinion of the Court, goes 

into details, with which the Court cannot effectually deal without 
having a super n tending power and being informed by affidavits, thon 
the Court has no means of exercising any controlling power over the 
subject-matter. Be Bai ring ton* s Settlement , 1 J. and II. 142, 143. A 

(b) Points of doubt, the decision as to which might affect the rights of the 
parties, cannot be decided by the Court summanly on petition by trust- 
ees. Lorenze's Settlement, il Drow. and Sm. 401. B 

(2) Application for directions by trustees— Questions of detail and difficulty. 

The management of the Dovet >n charities was vested in a committee of 
management, who were empowered under tho trust-deed to require 
the trustees of the funds of the charities to invest the trust funds in 
excess of two lakhs of rupees in the purchase of any additional land, 
building and premises. Certain buildings, having been erected under 
the provisions of the trust deed, were m urgent want of repairs. The 
current income of the chanties was not sufficient to meet the cost of 
carrying out the repairs, and tho committee of management and the 
trustees were agreed that a sum of Its. 8,700 in the hands of the latter 
(in excess of two lakhs of rupees) should be employed m carrying out 
this work. The trustees applied to tho High Court for its opinion on 
tho question whether this should be done. Held that tho question, 
being one of detail and difficulty, is such as the Court could not deal 
with under S. 34 of this Act. 28 M. 443. C 

(3) Questions of detail and difficulty— Procedure to be followed by trustees. 

The proper course for the tiustees for obtaining sanction, as regards questions 
of detail and difficulty concerning the trust estate, is to institute a 
regular suit in its original jurisdiction. 28JM, 443 (450) ; see, also, In 
re Barrington Settlement , 1 J. and H, 142. D 

• 

(4) Court’s Jurisdiction over such matters. 

(a) The Court, in the exercise of its original civil jurisdiction, is empowered 
to deal with cases, m which the trustees institute suits praying for 
sanction m respect of questions of detail and difficulty concerning the 
administration of the trust. 28 M. 443; Conway v. Fenton , 40 Ch. 
I). 512. E 
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5 .— “Other than questions of detail — summary disposal "—(Concluded).* 

(h) So, where land and money were vested in tlfo trustees of the settlement, for 
the benefit of the husband and wife for themselves, and, after their 
deaths, for their children, *and whore the buildings on a farm land 
were [so much out of repair as to make the farm untenable, held 
that the Court had power, under its original jurisdiction, to sanction 
the expenditure of a part of the money in repaning the land buildings. 
Conway v. Fenton, 40 Ch, D. 512. F 

(c) If it is shown that it is judicious to make »pair-, and the trustees come to 
Court for authority to make thorn* that authority will be given l#i 
* re Hotchlceys , 32 Ch. P. 408, 420. G 

6.—” A copy of such — served. ” 

• • 

(1) Right of trustees to take out summons. 

(a) Trustees may, iu cases of doubt as to what course they ought to adopt, 

safeguard themselves by taking out an originating summons for deter- 
mination of quostinns affecting the trust estate. Soe Underhill, 
p 300. H 

(b) So, whore new trustees refused to act until it was determined whether the 

old ones were liable for a lo^s* the Court on summons declared that the 

• ■ 

old ones were not liable. Bartan v. It win, W.N. (1895), 23. I 

(2) Summons how taken out— English law. 

The originating summons is taken out returnable in the chambers of a Judge 
of the Chancery division for the determination of questions affecting 
the rights of the beneficiaries. J 

7. — ” The hearing . ..fit. ” 

(1) Powers of Judges. 

The Judges have power on such summons to make declarations binding the 

parties. Re Beherens , W.N. (1888), p. 95. * 

(2) Persons to be served— Court’s discretion. 

The persons to bo served with a copy of the petition, under this section, must 
be determined by the Court at its discretion. In re Green's Trust , 

6 J. (N.S.) 386. . Jh 

8. - “ The costs of — Court. ” 

(1) Generally costs to be charged on trust estate. 

As a general rule, if the application is made in good faith and the facts are cor- * 
roctly stated, the costs will come out of tho trust funds. 18 M. 443. tf 

(2) Costs of petition— Trustee’s right to. 9 

Whore the trustoc moves the Court, through a petition, for obtaining tho sanc- 
tion of the Court in respect of the management of the trust, he will be 
allowed all costs and expenses incurred by him in connection there- 
with. Talbot v, Earl of Radnor , .3 M. and K. 252 ; Goodsonv . Ellison, 

3 Russ. 583. * N 
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SB. When the duties of a trustee, as such, are completed, lie is 
Right to settle- entitled to have the accounts of his administration 
ment of accounts. () f ^ trust-property examined and settled 1 ; and, 
where nothing is due to the beneficiary under the 
trust, to an acknowledgment in writing to that effect 2 . 

(Notes). 

“ When the — completed . . . . settled . 99 

Settlement of accounts on completion of trust business* 

(a) Whrre the trust business has been completed, a final adjustment of the 

trust account is made, in order to enable the trustoo to hand over the 
balance, if any, to the parties entitled. C hburne , C Ves. 455. Under- 
t . hill, p. 358. " 0 

(b) Upon the completion of the trust, a trustee is ontitled to have his accounts 

examined and setilcd by the beneficiaries, lie Lord Stamford Ryne v. 
Stamford (189G), 1 Ch. p, 301. Tagore Law Lectures, p. 219. P 

Settlement of accounts— Trustee’s liability. 

The trustee is bound to give accounts if demanded, or to have tho accounts 
wound up. If tho party to receive, is satisfied upon the account sent 
in, he ought to close the account. On tho other hand, if the cestui 
que trust is dissatisfied with the accounts, he ought to require to havo 
the accounts taken. The trustee need not keep an action for an ac- 
count hanging for an indefinite tuno over his head. 2 Spence 46 Q 

(3) Accounts settled -Effect of. 

Generally, settled accounts are not openel (a.r.) taken over again throughout. 
But whero one clear omission or wrong insertion is proved, tho bene- 
ficiary will be at liberty to “ surcharge tho omission and falsify the 
insertion ” together with all other erroneous omissions and insertions. 
This is technically called “ liberty to surcharge and falsify ” (t,e.) give 
ci edit for an item not credited and take off the item wrongly debited. 
This is done, even though the error has not found a place m tho 
< accounts out of fraud. Williamson v Barber , 9 Ch I). 529 ; Blagiove 

v. Routh, F. and J. 509. R 

(4) Discharge of trustee— Court’s order as to payment of amount by new trustee to 
old— Account by old trustee— Suit for receiving amount ordered. 

Whoro, at tho time of discharging a trustee, the Court ordered tho new 
trustees to pay a certain amount to tho discharged trusteo as a first 
charge upon the trust estate, and, such new trustee having refused to 
pay the amount until the discharged trustee gave an account of his 
1 management, an action was brought to recover the amount, held that 

the suit was maintainable. 11 M.L.J. 188. 8 

Z — “ Where nothing — writing to that effect 
(1) Acknowledgment of settlement of all demands— Reason, 

(a) The trustees may require from the cestui que trust an acknowledgment that 
all claims and demands have been settled. Osbume , 6 Ves. 455. T 

6) It is reasonable that, whon the trustee parts with the whole fund, and so 
denudes himself of the means of defence, he Bhould be placed, by the 
party receiving tho benefit, on tho utmost security against future 
, litigation, Osbume, 0 Ves. 455. U 
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2 .— “ Where nothing , . . . writing to that effect "-—[Continued). m 

(2) Receipt to be in respect of existing claims. 

The re eipfc given by the beneficiary in full of all claims extends only to all 
claims that aro known. Eaves v. Hickson , 30 Beav, 142. Y 

(3) Settlement of accounts— Trustee not, in general, entitled to release. 

In practice, it is usual to require a release under seal, so that tho trustee may 
free himself from all liabilities to the cestui qne trust . But in strict 
right, a trustee, in tho absence of special circumstances, cannot insist 
upon a release under seal ; ho can* have qnly an acknowledgment in 
writing that nothing is due by him to tho trust. Fowler v. Vyaty, 24 
Beav. 232; Chadurch v. Realty , 2 Coll. 137 ; He Wnghts ' Trust, 3 K. 

* and J. 421. W 

(4) Express trust— Release under seal. 

# • 

Tn tho case of an express trust - when tho trust is apparent on the face of tho 
deed, the fund c’eir.tho trust clearly defined, and tho trustee is paying 
cither tho incomo or the capital of the fund, if he is paying m strict 
accordance with the trusts, ho h is no right to require a release under 
seal. Fing v. Mullins , 1 Drew. 311. X 

(5) Trust by parol— What kind of acknowledgment necessary— Release. 

(a) Release necessary— when. • 

Where tho trust is parol, it is necessary that a release under seal should be 
executed by tho cestui que trust , in order to safeguard the trustee. 
Ftng v, Mullins , 1 Drew. 3CH. Y 

(h) Release not necessary — when. • 

But, m another case, it was held that tho circumstance that the trust was by 
parol, and therefore obscure, might have boen an excuse for not 
paying at all, or ground for demanding an indemnity, but seems to 
afford no reason for requiring a release under seal, as distinguished 
from a simple receipt or acquittance in writing. Anson v. Potter , 13 
Ch. D. 141. Z 

( c ) Release necessary when trust created by instrument under beal. * 

Every trustee has a right to have some sort of a discharge, perhaps not release, 
unless the trust was created by an instrument under seal. Re Cater' s 
Trusts , 25 Beav. 36G. A 


Release— Executor’s right to. 

11 An executor has a right to bo clearly discharged, and not to be left m a 
position in which ho may be exposed to further litigation ; therefore, 
he fairly say 8, ‘ unless you give mo a discharge on tho face of it protect- 
ing me, 1 cannot safely hand over the fund/ and therefore it is usual 
to give a release.’* King v. Mullins , 1 Drew, 311. "B 

(7) Release in exceptional cases. 

(a) Re-settlement of trust property. * 

Where trust moneys have been resettled, tl'e trustees, or executors of the ori- 
ginal settlement or will, are entitled to a release under seal from their 
beneficiaries, though they are entitled only to a mere receipt from the 
trustees to whom they pay the moneys. Re Cater , 25 Ijjeav. 366. C 
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. 2.—“ Where nothing . . . . writing to that effect (Concluded). 

(b) POWER OF APPOINTMENT-EXERCISE OF. 

But, where a person, having a general power of appointment b> will, appoints 
the fund in pursuance of the power and appoints executors, the trustees 
of the fund can safely hand it over to executors on their receipt, and 
cannot demand a release under seal from the beneficiaries ; for, by 
appointing, the donee of the power makes the property assets of his 
own. Re Jloslcm , 5 Ch. D. 229. D 

(8) Reason fop demanding the release. 

* The trustoo is entitled to liavfc a formal discharge given to him by the bene- 
ficiary , because he and his family should bo delivered from the anxiety 
and misery attending unsettled accounts. Cadwich v. Heatlev 2 
Coll. 137. # E 

(9) Expense of the release. 

The trustee having tho necessary documents in his possession, the solicitor of 
the trustee will draw the release deed. The expense must be paid out 
of tho trust fund. Lowin, p. 412 (11th Ed,). p 

36- In addition to the powers expressly conferred by this Act 
General authority an d by the instrument of trust ^ , and subject to 
Of trusted. the restrictions* (if any) contained in such instru- 

ment, and to the provisions of section 17 3 , a trustee may do all 
acts 4 which are reasonable and proper « for the realization, pro- 
1 tection, or benefit of the trust-property 3 and for the protection or 
support of a beneficiary who is not competent to contract 7 

Except with the permission of a principal Civil Court of original 
jurisdiction 3 , no trustee shall lease trust-property for a term exceed- 
ing twenty-one years from the date of executing the lease, nor 
without reserving the best yearly rent that can be reasonably 
obtained 9 . 


* (Notes). 

“ General authority of trustee. ” 

(1) Powers of trustees— Two kinds. 

The powors of tho trustees are either general or special ; the former, such 
* as, by construction of law, are incident to tho office of trustee vw/we 

officn ; the latter, such as aro conferred vi tenninorem (i.e.) by the 
• settlor himself by an express proviso m the instrument creating the 

trust. Lewin, p. 698 (11th Ed.). G 

(2) Powers of trustees at Law and Equity. 

At Law, the trustee, being the owner of tho legal estate and as such being the 
absolute proprietor, may exercise all such powers as the legal owner- 
ship oonfors. But in Equity, tho cestui que trust is the absolute owner, 
and so the trustee could exercise all those powers which would not 
• render him responsible in the forum of a Court of Equity. (Ibid.) H 
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l.—“ General authority of trustee M — (Concluded). • 

(3) Simple trusts— Powers of trustees 

In simple trusts, the trustee is simply a depositary, and, consequently, he 
cannot take any part ol tlic profits, nor can he exercise any control 
over the coipus. But he could do so at request of the beneficiary. 
Lewin, p. 693 (11th Ed.) I 

(4) Special trust— Trustee’s powers. 

(а) General rule. 

As a rule, in special trusts, the powers of ^he trustees are similarly limited, 
except so far as the oxccution’of the trust grves him a propno4ary 
power. Lewin, p. 693 (11th Ed,) J 

(б) Exceptions— Reasons. 

(i) Under particular circumstances, the trustee could oxcrciso the disci etionary 
powers of the bona fide proprietor, for, if otherwise, the trust estate 
might be injuriously affected. Angell v. Dawson , 3 Y. and C. 317 ; 
Harrison v. Randall , 9 Haro 407 , Foreshow v. Uiggmson, 3 I>e(r,M. 
and G. 827. K 

(li) The necessity of the moment may demand immediate action, while the 
sanction of the parties who arc beneficially interested could not be 
procured without great inconvenience (as whore the cestui que trust 
, is a numerous class), or po^haps could not bo obtained at all (as where 

the cestms que trustent are under disability, or not yet in existence). It 
is, therefore, evidently in furtherance of the cestui qut trust's own in- 
terest, that, where the circumstances of the case require it, the trus- 
tee should bo at liberty to exercise a reasonable discretionary power. 
Darks v. Williamson, 25 Boav. 622 ; Ward v. Ward, 2 H.L.Cas. 784. L 

(5) Trustee for adults— Powers. 

(a) A trustee for adults cannot take any proceeding without consulting his 

cestui que trust . Bradley v. Witchurch, W.N. (18GH), 81. M 

(b) If ho do so, and the proceeding is not approved of by them, he may have 

to pay the costs. (Ibid.) N 

(6) Trust not definite— Notice to cestui que trust— Trustee’s liability. • 

Where the trust js not definite and precise, and it is doubtful what ought to be 
done under the trust, the trustee may give notice to the beneficiary of 
his intention to do a particular act, and unless the beneficiary inter- 
feres to stop it, the trustee will not be held liable for doing the act. 
Life Association of Scotland v. Siddal, 3 DcG.F. and J. 74 — Per 
L. J. Turner . 0 

2.-— “Powers — by instrument of trust . 9 * • 

(1) Exercise of powers under settlement. 

A trustee may exercise all powers expressly confided to him by the settlement. 
Austin v. Austin , 4 Gh. D. 233 , Gisborne v. Gisborne, 2 A.C. 300 P 

(2) Special powers of trustee— Division of powers. 

(i) Bare powers and powers coupled with a trust. 

The former are not imperative but purely arbitrary (i.e.) powers which the 
trustee cannot be compelled to execute. The lattei arc not arbitrary 
but imperative and have all the nature and substance of trust. 
Godolphim v. Godolphien , 1 Vcs. 23. • Q 
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r 2.—“ Powers..*. by Instrument of trust "—(Continued). 

(n) Strict powers and powers directory. 

The former are such as arise only under the circumstances proscribed by tho 
settlement. The latter ard such as may be taken by tho trustee with 
a degree of latitude. Attorney- General v. Scott , 1 Ves. 413. R 

(3) Powers joint. 

Powers given to trustees must be exercised by thorn jointly, but an act by one 
trustee, with the sanction and approval of a co-trustoe, will be docm- 
ed the act of both Messena v, Garr, L.R. 9 Eq. 260. S 

(4) Powers how to be exercised 

(а) In the exorcise of their powers, the trustees must act botia fide and im- 

partially for the benefit of their cestui quo trust. Ellis v. Barker , 7 
L.R. Ch. App. 104. T 

(б) Every act of a trustee in exorcise of his powers must bo such as ho could 

have obtained the permission of the Court for the same, if such per- 
mission had been previously sought for. Seagram v. Knight , 2 Ch. A. 
630. U 

(5) Power conferred on trustee, when passes with the estate. 

“ Tho power (conferred on a trustee) is not appendant to tho estate, so as to 
follow along with it m every transfer by the trustee, or devolution by 
course of law. But whore the estate is duly transferred to persons 
regularly appointed trustees under a power in the settlement crcatir g 
the tiust, the transferees take the estate and the office together, and 
can exercise the power. Cole v. Wade, 16 Vos. 47.” Lewin, 11th Ed., 
p. 742 Y 

(6) Powers— Disclaimer by one trustee— Effect. 

If a power bo given to several trustees and one of them disclaims the trust, 
the power may b3 cxetoised by the continuing trustees or trustee. 
Crone v. Dickon , 4 Ves. 97. W 

(7) Assignment— Effect of, on powers. 

(а) Tho power is not appendant to tho estate. So an assignment will not 

carry the powor to the assignee. Cole v. Wade, 16 Ves. 27 , see same 
t case, supra. X 

(б) But where it was the settlor’s intention that tho estate and powor should 

be coupled together, it will not remain in tho assignor. Lewm, 
pp. 741, 742. Y 

(3) Survivorship of powers. 

(a) Tho survivorship of tho estate carries with it the survivorship of such 

powers as are annexed to tho trust. Lawe v Debenliam , 1 llare 188. Z 

(b) The principle that trust powers survive with Lhq estate is as old as tho time 

e of Lord Coke. Coke, Litt. 113-a. A 

(9) Trustee need not give reasons for exercise of power. 

The trustees need not assign reasons for the way in which they exercise their 
powers. But if thoy state their reasons the Court could sot aside 
their conclusions if oomo to on false promises. King v. Archibishop 
, of Cantetbwy, 15 East 117. B 
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2.—“ Powers — by instrument of trust 9 f — (Concluded). 

(10) Exercise of special power after decree. 

After a decroo is passod, the trustco cannot exercise oven a special power with- 
out previously obtaining the Courts sanction. Bcthcll v. Abraham , 
L.R. 17 Eq. 24. C 

3.— “ Subject to the . . . . section !7. 99 
Impartiality of trustee. 

(a) The trustee must act honestly and mustsnot benefit one beneficiary at the 
expense of another. Smith v. Thomjison, (189G) 1 Ch. 71 , Wootf v. 
Palteson , 10 Bcav. 541. D 

(5) A trustee must always act impartially and avoid scouting additional ad- 
vantage to one of his beneficial ics at the expense of the others. Wood 
v. Pattcson , 10 Boav. 544. • • E 

4.— “A trustee may do at! acts. 99 


(1) Powers of executors. 

(а) Time eou administbation. 

An executor is generally allowed two months tune to break up the testatoL’s 
establishment. Field v. Peckctt, 29 lieav 568. p 

(б) Executob may cabby on tbade of testator. 

Ho may carry on the trade of the testator for such time as is necessary to en- 
able him to sell it as a going concern. Dowse v Ota ton (1891) A.C. 
190. G 

(2) Executor’s costs— Lien 

lie is entitled to a lien, for his costs and expenses, on the trust estate. Jen- 
nings v. Mnlhet , (1902) 1 K.R. 1. H 

(3) Executor’s right to indemnity. 

An executor is entitled to be indemnified, out of the estate, for loss which he 
may sustain. Dowse v. Gorton , (1891) A C. 190 , lie Brooke , (1894) $ 
Ch. GOO. I 

(4) Executor’s right to pay time-barred debts. • 

(a) An executor can pay a debt owing fioin the testator’s estate, which has 

been barred by the Statute of Limitation Lewis v. Itumney , L.R. 4 
Eq. 451 ; Mtdgley v. Mid<jley t 11893) 3 Ch 282; Trcvei v. Hutchins , 
(189G) 1 Ch. (G.A.) 844. J 

(b) Similarly he may retain his own debt though barred. Dr mg v. Greetha?u t 

1 Eq. 442 ; Louis v. Ilumney , 4 L U. Eq. 451. K 

• 

(c) But an executor cannot pay such a debt after a decree for the administra- 

tion of the testator’s estate , for, from -that time, the«Statute of Limi- 
tations may be pleaded in taking the accounts. Fuller v. Redman , 26 
Beav. G14. L 

(5) Executor’s right to pay subscriptions promised by testator. * 

(a) Where the deceased has made some promise to sub&eube a certain sum for 
the promotion of some charitab’c or public purpose, if nothiug has 
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4.— “A trustee may do all acts ( Continued ). 

boon done in pursuance of the promise, the promise must be treat- 
ed by the executor as merely voluntary and therefore null and void* 
Re Hudson , 33 W.R. 819. f M 

(b) So, whore a testator promised to givo £ 20,000 to an Union m five annual 
instalments, and having paid three instalments, died, loaving the re- 
maining instalments unpaid and unprovided for, and the Union had 
incurrod liabilities in consequence of the promise, it was held that 
there was no enforceable contract, (/bid.) N 

(6) Discretion of executorc. 

{ (a) Executors have a discretion whethor they will press a debtor for payment, 

and they will not bo held liable for wilful neglect or default, if they 
have exercised their discretion honestly and fairly in giving time to a 
debtor, although loss may result from the delay. Re Otvens, 47 
‘ * L.J.N.S. 61 . 0 

(6) It is competent to an executor to compromise the claim of another co-exe- 
cutor against the estato. It is hotter ho takoa the Court’s directions in 
such matters. Re Houghton , (1904) 1 Ch. 622, P 

(7) Appropriation of legacy by executor. 

An executor may appropriate a legacy without instituting a suit, where tho ap- 
propriation is such as the Court itself would havo directed. Hutchson 
v. Hammond , 3 B.C. C. 128. Q 

(8) Effect of appropriation. 

Whore an appropriation has beon validly made, it will be binding on the 
beneficiaries, who will be entitled to share in any increment in value, 
and they should also bear any loss arising from depreciation of the 
investments of the severed fund. Fraser v. Murdoch , G A.C. 855. R 

(9) Effect of decree in administration suit on duties of executor. 

Tho more fact of a decree having beon pasbed m an administration suit cannot 
be regarded as having absolved the executor from the duties of his 

t office. Garner v. Moore , 3 Drew. 277. (Lcwm, p. 731). S 

(10) Extent of trustee’s liability for hiB agent’s acts. 

(a) The rule that trustees, acting according to tho ordinary course of business 
and employing agents as prudent men of business will do on their own 
behalf, are not answerablo for the default of the agent so employed, is 
subject to the limitation that the agent must not have been employed 
out of the course of his own business Fry v. Japson , 28 Ch. D. 268. T 

° (6) Where trust money collected by the properly appointed agent of a trustee 

is lost owing to tho agent’s insolvency, tho onus is upon the person 

«. charging the trustee, to prove default on the part of tho trustee. Brter 

v. Brier , 26 Ch.D. 243, U 

<- 

(11) Necessity for Joint action. ^ 

(a) Pbivatk trust. 

• The general powers allowed to trustees must, m a private trust, be exercised by 
all the trustees as a joint body. Re Ekeworth and Tidy's Contract , 
L.R. 42 Ch. D. 23. Y 
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4,— u A trustee may do all acts M — ( Continued ). . 

(b) Public trust. * 

In charitable or public trusts, tbe yoiooBof the majority will bind the rest, and, 
in certain cases, the majority can give effect to their rosolution by 
passing the legal estate under a statutory power. (Ibid.) W 

(12) When powers of trustees may be exercised after decree. 

After a suit has been instituted and a decree made, the powers of the trustees 
cannot bo exorcised, and the au%>r,ty of tbe Court must sanction 
every subsequent proceeding. M&tchelson v! Pepcr, fl Sim. 64 ; Minors 
v. Battiscm , L.R. 1 A.C. 428. * X 

(13) Trustee liable even after the passing of decree. 

(a) Even after the passing of the decree, the trustee is not absolved fromjthe 

duties imposed by his office. Garner v. Moore , 3 Drew. 277. Y 

(b) So after a decreo in an administration suit, an executor was held liable for 

having allowed a policy of insurance to drop without any sufficient 
reason. Garner v. Moore, 3 Drew. 277. Z 

(14) Trustee’s actions— Trustee may dispense with “forms.” 

(a) In order to avoid circuity, trustees may do away with forms, the observance 

of which would entail unnecessary expense and dolay. Messena v. Carr, 
L.R. 9 Eq. 260. Re Mabbett , (1891) 1 Ch. 707 at 712. A 

(b) So, where the transfer of a sum of stock is socurod to trustees of a settle- 

ment, and they have power by tho settlement to sell out the fund and 
invest on mortgage, they need not insist on a transfer of the stock in 
specie for the purpose of immediately selling out and investing the 
proceeds on mortgage, but, if they have the mortgage ready, may tako 
the value of the stock, and hand it over to the mortgagor. Pell v. 
De Wmton, 2 De G. and J. 20. George v. George , 35 Beav. 382. B 

(c) Similarly trustees having a power to lay out a certain sum m tho purchase 

of an annuity for X may pay the sum to X direct, without goingp 
through the form of purchasing annuity. Re Ross t (1900) 1 Ch. 162; 
Stokes v. C/ieek , 28 Beav. 620. C 

(15) Trust management— Decision of majority is binding on the trustees. 

Where a question of trust management has been fairly considered by all the 
trustees, so that each has the opportunity to let his views be known 
before a decision is passed, the opinion of the majority is bindmg on 
the minority, if it be arrived at m the fair exercise of the discretionary 
powers committed to them, and if tho action of the majority is 
productive of benefit to the trust estate. 6 M. 270. D* 

(16) When Court’s sanction necessary for trustees’ actions. 

(а) After the institution of a suit the trusteed can exercise their powers only 

on obtaining the Court's sanction. Mitchelsonv . Piper , 8 Sim. 64. E 

• 

(б) Subsequent to the passing of a decree , oven a special power in the trustee 

cannot be exercised by him without the Court’s permission. Rethell 
v. Abraham, L.R. 17 Eq. 24. • P 
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« 4.— “ A trustee may do all acts ’ — ( Concluded ). 

(17) Trustee of leasehold property, rights and duties of. 

“ It is the duty of a trustee of leasehold property to keep it free from the risk 
of forfeiture , and for that purpose, he is entitled to have the co- 
venants in the lease performed out of the rents of tho property 
which come to his hands, and is not bound to be satisfied with an 
indemnity against the consequencos of a breach of the covenants.” 
Lewm, 11th Ed., p. 260. FI 

5 .—** Which are — proper 

(1) Discretionary powers— A typical instance. 

A testator devised his real and personal estate to trustees upon various trusts, 
one of which was that, “my said trustees, m their discretion and of 
their uncontrollable authority, pay and apply the whole, or such 
portion only, of the annual income of my roal and personal estato as 
they think expedient, to and for tho clothing, board, etc,, and for the 
personal and peculiar benefit arid comfort, of my dear wife.” Tho 
wife also had property of her own, and was a lunatic, and one of the 
trustees was the residuary legatee under the testator’s will. Under 
these circumstances, the trustees bona fide rofused to permit the 
whole income of the trust fund to be applied for the wife’s support m 
the asylum, and propose^ to allow only so much for that purpose as 
would be sufficient after taking into account the income of the wife’s 
own property. Tho House of Lords, on these facts, hold that the 
trustees had an absolute discretion in the application of the fund, 
and that, so long as they exercised that discretion bona fide , the 
Court could not interfere with them. Taboi v. Bioclcs , 10 Ch. I). 
273, Gisborne v. Gisborne, 2 A.C. 300; Coles v. Courier , 34 Ch. 
D. 136. G 

(2) Payment of trust funds -Discretionary powers. 

No discretionary powers can be exorcised after the trustees have paid the 
trust fund into the Court. Re Muiphy , (1900) 1 1.R. 145. H 

(3) Absolute discretionary powers— Exercise of— Court’s power in respect of. 

Where absolute discretion has been given to trustees to do a particular act, 
the Court cannot compel them to exerciso the power ; but if they do 
exorcise it, tho Court will see that they do exercise it properly and 
reasonably, Tempest v. Lend Camoys , 21 Ch. I). 571 ; Re Blake , 
Jones v. Blake , 29 Ch. D. 913. I 

(4) Discretion sometimes limited to time and manner. 

Whoro the trustees were directed to pay the income of the trust property, at 
such time and in such manner as the trustees should think fii, 
towards the maintenance of a lunatic during her life, with power to 
invest any surplus, not required for the purpose, as capital, the 
Court of appeal held that the trustees had only a discretion as to the 
time and manner of tho application and nothing more. Re Weaver , 
21 Ch. D. 615. Seo Rc Atkins, Newman v. Sinclair, 81 L.J. 421. J 

(5) Powers in the nature of trusts— Distinguished from discretionary power. 

(a) True discretionary powers must bo distinguished from powers which, 
though discretionary in form, are roally coupled with a duty. 

v . Tempest v. Lord Camoys , 21 Ch. D. 576. K 
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5 .— “ Which are — proper ’’--(Gmtinyed). 

(Z>) So where a testator devises real estate to trustees, in trust to manage 
them during the minority of an infant, with power to leaso in their 
discretion, the trustees ccwld be compelled to exercise the power of 
letting. Ibid , Nickisson v. Cochhill , 3 De(r. and J. and S. 622. L 

(c) “ One cannot understand that, where the machinery for management of 
the estates is given to the trustees, and the Court undertakes to 
enforco the trusts for management, it is right for it to compel the 
trustees to utilize the machinery entrusted tj them.” In fact, the 
Court will look at tho substance, rither tfcau tho form , and whore 
what appears to bo a discretionary power is, in reality, part of a trist 
fpr management, tho Court will order the trustees to exercise the 
power. Nickisson v. Cockhill , 3 De fl. and J. and 8. 622. M 

(6) Exchange of policy for a fully paid-up one. 

• • 

A tiustoo may surrender a policy of assurance foimmg part of the trust proper- 
ty, m exchange for a fully paid-up one of loss amount., m cases whore 
tlic party liable to pay the premiums cannot possibly do so. Steen v. 
Peebles , 25 L.R. Ir. 544. If 

(7) Power to fell timber. 

Where timber on tho estate has arrived at maturity and would only degenerate 
if allowed to stand, and whore, for the purpose of thinning it, it is 
necessity to bo cut, the trustee may fell it on his own authority. 
Waldo v. Waldo, 7 Sim. 261 q 

(3) Power to grant certain leases. 

(а) Agricultural lease. 

A trustee having the management of property may grant a reasonable agri- 
cultural lease. Attorney- General Owen , 10 Yes. 555; Nayloi v. 
Arnttt, 1 R. and M. 501 p 

(б) Mining lease. 

The trustee may not grant a mining lease, for that would benefit tho tenant 
for life at the expense of tho reversioner. Wood v. Patteson , 10 Beav.c 
541. Q 

(c) Consent of tenant-for-liff. necesssary. 

Under S. 56 of the Bottled Land Act (1882), the consent of the tenant for life 
(where there is one) would he necessary for granting such leases. R 

(d) Building lease. 

Under powers to grant building and mining leases, a building lease with reser- 
vation of minerals may be granted. Re Duke of Rutland f s Settled 
Estates (1900), 2 Ch. 20(5 S 

• 

(9) Simple trust — Leases* 

The trustee has no power to demise where it is a simple trust and the cestui 
que trust is in possession, unless he^does it with the cestui que trust's 
concurrence. Attomey-Genei al v. Owen t lOVes, 560. T 

(10) Trustee for sale— Leases. 

Prima facie a trustee for sale cannot grant a demise. Evans v. Kackson, 

8 Sim. 217. . U 
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5.— “ Which are . . . . proper 99 -(Concluded). 

(11) Trustee cannot lease to Mmself. 

A trustee ought not to create a lease of the trust property in favour of himself, 
either singly, or jointly with others. Boyce v. Edbrooke , 1 Gh. 886. 
(Lewin, p. 727). Y 

(12) Power to mortgage. 

Where there is a power in tho trustees to make outlays in repairs and improve- 
ments out of income or capital, there is an implied authority for the 
trustees to mortgage the property for tho purpose of raising the noces- 
# sary money out of Capital. Durell v. Bellinger, (1898), 2 Oh. 634. W 

(13) Trustee not to make speculative improvements. 

(а) The trustee must not do acts, which, though Luneticial to the estate, are 

unreasonable or problematical,' For instance, thoy cannot mako 
' <■ merely ornamental improvements. Bridge v. Brown , 2 Y. and C. C. 

181. Attorney-General v. Geary , 3 Mer. 613. X 

(б) Nor can they pull down a mansion-house for the purpose of rc-building a 

better one. Blezard v. Whallcy , 2 Eq. 1093. Y 

(c) Nor can they build a Villa for the improvement of the estate. Vyse v. 

Forter , L.R. 7 H.L. 318. Z 

(d) If they do so, they would be liable only for the loss to tho estate. Vyse v. 

Forter , L.R. 8 C. App. 809. A 

6.— “ For the realization .... trust property 

(1) Realization of trust funds— Discretionary powers of trustees. 

(а) Where, by the immediate realization of the trust funds, the trustee would 

have ruined one beneficiary from whom a large debt was due to the 
trust estate, and would have seriously prejudiced others, and, instead 
of doing so, the trustee arranged with the debtor for payment of 
money by instalments, held that the trustee was justified in taking 
the course, because he had exercised a sound discretion and such as 
the Court would have approved. Ward v. Ward, 2 H.L. Cas. 784. B 

(б) But in all such cases, the trustee should apply for the sanction of Court. 

(Ibid.) ~ C 

( 2 ) Interference of the Court— Fraud. 

Where the oxercise of discretion is infected by fraud or misbehaviour, or 
where they decline to undertake the duty, or where the discretion is 
mischievously or ruinously exercised, tho Court would interfere. 
Attorney General v. Governors of HarrowlSchool , 2 Ves. 652; Maddeson 
m v. Andrew , 1 Ves. 59; Gudc v. Worthington, 2DeG. and Sm. 389. D 

(3) Protection of trust property— Costs. 

Every trustee is entitled to be allowed tho reasonable and proper expenses 
* incurred in protecting property committed to his care. Bright v. 
North, 2 Ph. 22Q. See Scott v. Milne, 25 Ch. D. 710. E 

(4) Right to protect property from probable injury. 

(a) If they have a right to protect property from immediate and direct injury, 
they have the same right where the injury threatened is indirect but 
* '.probable. Bright v. North, 2 Ph. 200. F 
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6,--“ For the realization . . . . trust property* * — (Continued). 

(b) So, where the trust was one in respect o I public works, the expenses of the 
trustees in opposing a bill in Parliament were allowed. But it would 
be advisable on the part bf the trusteo to obtain the sanotion of 
Court before incurring such extraordinary expense. (Ibid.) G 

(5) Settlements— Provision as to repairs. 

All woll-drawn settlements of house property generally provide that the trust- 
ees shall keep it in repair. Re Cartwright , Avis v. Newman , 41 Ch. 
D. 532. * • H 

(6) Effect of omission as to provision in respect of repairs in settlements. * 

(а) Whorc*a provision in respect of the execution of repairs to trust estato is 

omitted, a legal tenant for life of freeholds is not compellable to keep 
property in repair. • And as the Court has no jurisdiction to make 
any order charging the cost of repairs, or any part of it, on the oofpus, 
the result is extremely embarrassing and prejudicial to all parties. 
(Ibid.) I 

(б) In America it is settled that, in the absenco of express power, an equitable 

hfo tonant cannot be interfered with by the trustee for the purpose of 
making repairs ; and that, on tho other hand, if the lifo tenant makes 
repairs, he must pay the cost himself. Thurston v. Dickenson, 2 Rich. 
Eq. 317 ; Cogswell v. CogsweH , 2 Ed. Ch. 231. J 

(7) Execution of repairs -Application to Court. 

To maintain the properties committed to his caio in good condition, tho 
trustee may apply to the Court to direct the repairs. lie Hatchkeys , 
L.R. 32 Ch. D. 408. K 

(8) Repairs— Right to retain income for execution of. 

The trustee has a right to retain income for tho execution of repairs, but 
without prejudice to tho ultimate rights of tho tenants for life and 
the remainderman inter se. Re Fowler , Fowler v. Odell , 16 Ch. D. 
273. L 

(9) Direction by Court as to hov the expenses of repairs are to be met. 

The Court may empower the trustees to raise the nccossary amount in such a 
way as will be equitable between income and corpus. •Underhill, 
p. 198 (6th Ed.) M 

(10) Trustees of leaseholds— Repairs. 

A trustee of leasehold property may, without any order from Court, do such 
repairs as are necessary to provent a forfeiture of the lease, and repay # 
himself out of the income. Re Fowler , Fowler v. Odell , 16 Ch. D. 
723. N 

(11) Rules as to costB of execution of repairs. 

(a) Property out op repairs at commencement op trust. 

Where the estate is in disrepair when the tenant for life came into possession, 
then, whatever its tenure may be, the Court will not saddle the trustee 
exclusively with costs, but will sanction a mortgage equitably 

apportioning the ultimate cost between corpus and income. Re 

Redding , Thompson v. Redding , (1897), 1 Ch. 876. m 0 
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6 . — “ For the realization -...trust property 9 ’—-(Concluded). 

( b ) Current repairs of leaseholds. 

When the property is in good order, at commencement of trust, and is lease- 
hold tenure, the equitable tenant for hfo, as he enjoys the income of 
the property, must act in accordance with the conditions of the lease 
as to repairs, lie Partington , Reigh v. Fane , (1902), 1 Ch. 711. P 

(c) Current repairs of freeholds. 

Where it is freehold, repairs would bo executed, only in cases of salvage. Re 
Wills , Wills v. Wills, (1902), 1 Ch. 15. Q 

(d) Alterations in the nature of repairs. 

Improvements authorised by tho Settled La* d Act (1882) may include 
additions to or alterations in buildings reasonably necessary for tho 
same to be let, and also tho rebuilding of the principal mansion house. 
In this latter case, tho sum to be applied out of capital money must 
not exceed one half of the annual rent of the settled land. S. 13 of 
S L.A. 1890 (53 and 54 Vie. C. 69). R 

(12) Trust to make repairs out of rent— Borrowing by trustee— Right to interest. 

If the trust be to make repairs out of rents, and the trustees borrow money to 
make the repairs, and then repay themselves out of rents, they 
cannot claim interest on the money borrowed, for the trust was to 
apply the rents after they had accrued. Fazakerley v. Culshaw , 
19 W.R. 793. 1 S 

(13) Costs incident to administration. 

All costs incident to the administration and protection of the trust property 
are borne by the corpus of the estate, unless they relato exclusively to 
tho tenant for life. Sandets v. Millet, 25 Beav. 154. Re Marncr's 
Trusts , 3 Eq. 432. T 

(14) Breach of trust— Trustee’s remedy. 

(a) Filing a rill. 

Anticipating a breach of trust by a co-tiustce, a trustee may file a bill 
against him and thus pi event tho breach. Re Chertsey Market , 
C Price 261. U 

(5) Injunction. 

Where a trustee threatens to commit breach thereof, his co-trustee should 
prevent the same by means of obtaining an injunction against hun. 
(Ibid.) Y 

(15) Tenant for life committing waste— Trustee’s remedy. 

Whoroa tenant for life is about to commit waste, trustees to preserve contin- 
gent remamdors could file a bill to restrain such waste. Gen th v. 

1 Cotton, a Atk. 751. W 

7, — ** For the protection — beneficiary — contract 

(P Support of beneficiary. 

(a) A trustee must do everything necessary for the proper support of a cestui 

quo trust incapable of supporting himself. Howarth , 8 Ch, A. 415. X 

(b) 41 A trustee may expend sums of money for the protection and safety, or 

support, of a cestui que trust who is incapable of taking care of himself, 
but the more prudent course is to to apply to the Cow»f.” Lewin, 
lith Ed., p. 707 ; Duncombe v. Nelson , 9 Bcav. 211 ; see Chester v. 

«. Rolf , 4 De G. M. and G. 798. Y 
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7.—" For the protection .... beneficiary . . . . contract 8 9 ’—(Continued). • 

(1) Power to allow maintenance to infants. 

Trustees might allow, by way of maintenance, a part of the income from the 
estate, to the father of an infant beneficiary, where the father could 
not support it according to its portion, if the circumstances showed 
that the settlor looked on the infant as his heir. Scisson v. Shaiv, 

9 Ves. 285; Jcrvoise v. Silk , 1 0. Coop. 52, Hunt v. Parry , 32 Ch. 
D. 382 ; see, also, Re Lefthouse , L.R. 29 Ch. D. 921. Z 

(3) Payment of maintenance— Source. * • 

(a) The trustee must generally pay maintenance out of interest. Expdh Ic 

Chambers , 1 R. and M. 577. A 

(b) But where the amount of an infant’s legacy is inconsiderable, the Court 

would, in the absence of other moans, direct maintenance to the child 
out of the principal itself. Exparte Green , 1 J. and W. 283 , jJarlow 
v. Grant , Vem. 255. B 

(4) Power to give a larger sum by way of maintenance. 

Where the testator directs payment of a sum for maintenance and accumula- 
tion of the balance, a larger sum could be given to the infant by way 
of maintenance, Havelock v. Havelock , L.R 17 Oh. D. 807. C 

(5) Power to give maintenance even if there is no provision. 

Similarly if a testator directs accumulation of the income only, without 
making any provision foL maintenance of iho infant, the executor 
could grant maintenance, lie Collins , L.R 32 Ch. D. 229. Re 
Walker (1901), 1 Ch. 879, D 

(G) Past maintenance. 

The trustee have a discretionary power to apply p t «st accumulations of income 
in payment for past maintenance. Re Pill's settlement , W.N. 1884, 
p. 225. E 

(7) Power to allow maintenance out of capital. t 

A trustee may, under special circumstances, as for instance, where the capital 
is considerable, allow maintenance out of capital . Bufcj generally, 
the trustee would not bo well-advised to do so. Barlow v. Ch ant, 

I Vern. 255; Walker v. Wetherell, G Ves. 473. p 

(8) Power to make advancement. 

(a) A trustee may utilise part ot an infant’s capital for its advancement in the 

world. But he would do well to get the sanction of Court bcforS 
hand. Boyd v. Boyd, 4 Eq. 305 , Roper -Cur soil v. Roper -Cur zon, 

II Eq. 452. 6 • 

(b) A part of the capital may bo sunk by a trustee, without thcyliroction of the 

Court, for the advancement of a child, where the same sums, if ex- 
pended for maintenance, would notliavc been allowed. Swmnock v. 
Crisp, Freem. 78 ; Walker v. Wetherell , 6 Ves. 477. H 

(c) But if the effect of ihe advancement is that the contingent rights of an- 

other beneficiary are injured, tho trustee will do it at his peril. 
Worthington v. kPCrazor, 23 Beav. 81. # I 
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r 7.—“ For the protection — beneficiary . . . . contract "-(Concluded). 

(d) So, where £ 100 was bequeathed upon trust to apply the income towards 
the maintenance and education of A, during his minority, and upon 
trust to pay the corpus to him on attaining twenty-one, but in case 
of h s dying before that ago, upon trust for X, it was held that, as 
against X, the trustees had no authority to advance part of the 
capital to A, who died before attaining his majority. Lee v. Brown , 

' 4 Yes. 362. J 


8.—“ Except — jurisdiction . 99 

(1) Control of the Court oyop trustees. 

(a) Arbitrary powers. 

Where a power is given to trustees to do or not to do a particular thing at their 
discretion, the Court will not control thorn, provided their conduct be 
bona fide, and their action is not influenced by improper motives. 
Thomas v. Paring, l^Keen. 729; Talbot v. Marshfield , 2 Dr. and Sm. 
285. " K 

(b) Power with a duty. 

Whore the power is accompanied with a duty, the Court will compel tho execu- 
tion, or execute it in the place of tho trustee. Tempest v. Lord 
Camoys , 21 Ch. D. 571. L 

(2) Court, when can interfere. 

A mere injudicious exercise of the discretion vested in the trustee cannot 
justify tho interference of the Court. So long as tho trustee exercises, 
proporly and in good faith, tho discretion absolutely vested in him, 
tho Court cannot interfere. Uisbornc, 2 A.C. 300. Sec Thomas v. 
Barring, 1 Koen. 729. M 

9.— “ No trustee — 21 years. . ..obtained. 99 

(1) Time of demise. 

Under the Settled Land Act (1882), a trustee cannot give a lease for more than 
21 years, oxcept with the sanction of the Court. N 

(2) Reservation of rent. 

i Under S. 43 of the Agricultural Holdings Act (England), 1883, a lease of a 

holding could be given, provided the bost rent or reservation in the 
nature of ront is reserved. 0 

i 

37, Where the trustee is empowered to sell any trust-property, 
he may sell the same subject to prior charges or 
not, and either together or in lots, by public 
auction or private contract, and either at one 
time or at several times, unless the instrument of 
trust otherwise directs. 

i (Notes). 

- ** Foyer to seli — contract. 99 
(i) Trust property, how Bold. 

(a) If a trustee is authorised by the instrument of trust to sell the trust pro- 
perty, he may conduct the sale either by public auction or private 
• contract, as he may think most advantageous. Ex parte Dunman , 2 

* Rose. 66. P 


Power to sell in 
lots, and either by 
public auction or 
pfivato contract l . 
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I.—" Power to sell . . . . contract "—{Continued). » 

(b) Trustees can sell by public auction or by private oon tract, unless the 

provisions of the trust dped exclude one of those modes of sale. 
Daniel v. Adams , Amb. 495. Q 

(c) Before selling by private contract, the trustees need not have previously 

attempted a sale by public auction or even have inserted a public 
advertisement that the property was for sale. Davy v. Durrant, 1 De 
G. and J. 535. R 

(2) Sale of trust property— Decision of Court in cases off doubt. 

When the trustee entertains a doubt as to the mode in which the trust proper- 
ty Is to be sold, he can obtain the advice of the Court. Ex parte 
Hugest 6 Ves. 616. S 

t 

(3) Trustee’s power to sell without applying to Court. , * 

(a) A trustee for sale, if he is not a party to a suit, can enter into contracts, 

without getting the previous sanction of the Court. Earl of Bath v. 
Earl of Bradford , 2 Yes. 590. T 

(b) But if a suit has been launched for executing the trust, that attracts the 

Court’s jurisdiction, and henoe, the trustees cannot soil without the 
sanction of the Court. Walker v. Smalwood, Amb. 676. U 

(c) So, subsoquont to the filing of suit, trustees can only enter into private 

contracts, subject to the sanction of tho Court. Lewin, 11th Ed., 
p. 493. Y 


(4) Bale not to be delegated. 

(а) A trustee cannot, without responsibility, delegate the general trust for sale. 

Hardwick v. Mynd , 1 Aust. 109. W 

(б) But he can employ agents, if such a course is in conformity with the com- 

mon usage of business, and the trustee acts as prudently for the bene- 
ficiary as he would have done for himself. Ex parte Belchier , Amb, 
218. ’ X 

(c) But an agent for sale is not competent to receive the purchase-money.* 
Lewin, 11th Ed., p. 508. Y 

(5) Power to sell in lots. • 

(а) Trustees have the — , whenever such a course is advisable as the most advan- 

tageous one. Lewis , 1 G. I. and J. 69. Z 

(б) When selling by auction, trustees may sell in different lots, if that seems 

to be the course most likely to attract purchasers. Ord v. Noel, 
5 Madd. 438. X 

(c) But it is not the case, if the trust-deed provides that the property ib to bo 

sold in one lot. See Agnew, p. 223. B* 

(d) It is not a breach of trust to sell all the lots, although the £ale is to raise a 

specific sum which is reached by tho biddings for some only of the 
lots. Thomas v. Townsand , 16 Jifr. 736. C 

(6) Bale auction to be advertised. 

A trustee wishing to sell the trust property by public auction must take care 
to see that the property has been properly advertised, and that due 
notice of the sale is given. Ord v. Noel , see Agnew, p. 22£ D 
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(7) Sale to be advantageous. 

(a) It is the duty of a trustee selling under a power or trust, to sell to the best 

advantage and thus secure the best price procurable. Ord v. Noel, 
6 Madd. 438. E 

(b) He is to sell the estate under every possible advantage to his cestui que 

trust, using all possible diligence in the matter. Downs v. Graze- 
brook, 3 Mer. 209. F 

r 

(8) Several beneficiaries— Trustee to be impartial. 

(а) If there are several successive cestui que trust, he must sell, with a fair 

and impartial attention to the interests of .all the parties interested. 
Old v. Noel, 5 Madd. 440. G 

(б) If he advance the interests of one party at the expense of another, he will 

be responsible for the loss to the suffering party. Pechel v. Fowler , 
2 Ans. 550. H 


(9) Good attendance of bidders to be secured. 

(a) It is the duty of the trustee to see that the sale is not held on a day when 

it is not possiblo to secure a good attendance of bidders. Orme v. 
Wright, 3 Jur. 19. I 

(b) Trustees failing m reasonable ^diligence in inviting competition aro person- 

ally responsible for the loss to the suffering party. Ord v. Noel, 5 
Madd. 440. J 

(10) Property— Valuation. 

(a) A trustee, prior to his proceeding wiLh the sale, must obtain a proper 

valuation, Noble v. Edwards, 8 Price 165. K 

(b) A trustoo for sale should have to inform himself of the real worth of the pro- 

perty. To meet this end, he might, if expedient, have it estimated 
by an experienced person. Oliver v. Court , 8 Price 1G5. L 

(11) Expense of proper valuation. 

f Tho — may be chargod on the trust estate. Sug V. and P . 60. M 

(12) Sale at grossly inadequate value, a breach of trust. 

A sale of trust property at a grossly inadequate value being a breach of trust, 
the title of tho purchaser will be affected by such sale. Stevens v. 
4 usten, 7 Jur. N.S. 673. N 

(13) Survival of trust for Bale. 

# (a) On an estate being vested in several trustees, on trust to raiso an amount 

by sale or mortgage, if one of the trustees die, it is competent for the 
survivor or survivors to sell or mortgage. Lane v. Debenhans , 11 
Haro 188, O 

(6) It is otherwise, if, in the settlement, there are words expressly declaring 
that the trust $hall not bo exercised by the survivors or survivor. 
(Ibid.) P 

(c) But the presumption is that as is the estate, so tho discretionary part of 

the trust passos to the survivors or survivor. (Ibid.) Q 

(d) Even if there is a proviso for appointment of new trustoes, a trust for sale 

.• survives. See Foby v. Wontnes, 2 J. and W. 246. R 
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/. — “Power to sell.. ..contract 99 — (Continued). t 

(14) Cestui que trust, all sui Juris - Effect. 

(a) A trust^for sale is not ended by 9 reason of all the cestuis que trust becom- 

ing sui juris. Biggs v. Peacock , 22 Ch. D. (C.A.) 284. S 

(b) But on their agreeing to take the property as realty, the trust for sale 

comes to an end. (Ibid.) 7 

(15) Misatatement aa to condition of property— Reduction in price— Portion of 
purchaser. 

(n) If the trustee makes a misstatement as \o the londition of the property, 
on account of which the contract prico is liable to be reduced,* ho 
irresponsible for the same. Tomlin v. Luce % 41 Ch. D. 573. U 

(6) The Court, oven though the conduct of the purchaser is proper, will not 
permit specific pofformance of the agreement at such purchaser’s 
instance. Ord v. Noel, 5 Madd. 440. * • y 

(10) Bona fide sale— Effect of offer of higher price. 

But on a trustee having once agreed to sell bona fide, such contract will not 
be invalidated, for the reason that another has come forward to gi\e a 
higher price. Harper v. Harper , 2 Gil!. 210 ; reversed , 2 DcG. P. and 
J. 542. Yf 

(17) Offers on equally advantageous terms— Cestui que trust's man need not be 
preferred. 

If two persons make offers on equally advantageous terms, and if one of them 
is preferred by the cestui que ti ust, the trustees, against their own 
views, are not bound to accept the offer of the person preferred by the 
cestui que trust . Selby v. Bowie , 4 Giff. 300. X 

(18) Trustee for Bale for payment of debts, bound to answer enquiries. 

It is the duty of a trustoc for sale for payment of debts to answer enquiries by 
the author of the trust or those claiming under h'm, as to estates 
sold and dobts paid. Clarke v. Earl of Ormonde , Jac. 120. Y 

(19) Cestui que trust contracting conditionally to sell — Subsequent assent of 

trustee. • 

The cestui que trust , the person most interested in the matter, and having 
the strongest motives for obtaining the highest price possible, may 
contract conditionally and then get the assent of the trustee, who, on 
being satisfied that the proposed amount is the value of the property, 
sanctions a sale beneficial to his beneficiary. Palaviret v. Carew , 32 
Beav. 568. Z 

(20) Each trustee responsible for sale. 

A trustee’s not taking an active part in the concern is no excuse for his saying 
that ho had nothing to do with the conduct of the managing trustee. 
Each is responsible for the faithful discharge of their joint duty by 
the person to whom the management w*as confided. Oliver v. Court, 

8 Price 166. A 

(21) Injunction to restrain improper sale. 

The Court will grant an injunction to restrain a sale by public auction by a 
trustee, if the trustee neglects to have the property properly advertised 
and to give due notice of the sale. Webb v, Shaffesbury , 7 Ves. 480; 
Anon, case, 6 M. 10. • ]g 
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, /. — “ Power to sell. . .. contract ’’—(Continued), 

(22) Cestuls que trust whether to be made parties. 

(a) When trustees are empowered tp sign discharges for the purohase money, 

the cestuisque trust need not be made parties for the deed. Binks v. 
Lord Rolleby , 2 M. 227. C 

(b) But wherever practicable, they are usually made parties to the deed, so 

that they may also enter into covenants for title to the extent of their 
respective interests, — the trustees being bound to covenant against 
their own incumbrance only. Re London Bridge Acts , 13 Sim. 
, 176. ' D 

(c) However, they are not made parties, in sales under the direction of the 

Court of Chancery. Walceman v. Duchess of Redland t 3 Ves. 237, 
504. E 

(23) Sale a breach of trust. 

The Court has no power to enforce the specific performance of a contract 
amounting to a breach of trust. Wood v. Richardson , 4 Beav. 17G. F 

(24) Land discharged on being raised. 

(a) When money is actually raised, tho land is discharged. This is the case, 
even if the proceeds aro misapplied and do not reach their proper 
destination. See Lewin, tilth Ed., p. 525. 0 

(5) Aggrieved parties should proceed against trustees personally. They cannot 
claim a lien on the estate. Anon. 1 Salk 153. H 

(25) Vouchers, custody of. 

(a) On the final settlement of the affairs of the trust, tho trustees have the 


right to the possession of the vouchors as their discharge to tho 
beneficiaries. Clarke v. Earl of Ormonde , Jac. 120. I 

(6) But tho benefioiaries can inspect them. (Ibid.) , J 

(c) The beneficiaries have no right to get copies without paying for them. 
(Ibid.) K 

\2G) Trustee for sale not empowered to grant leases. 

A trust for sale does not prima faice imply a power to grant a lease. Evans 
* v, Jackson , 8 Sim. 217. L 

(27) Executor granting lease. 


It is only under certain special circumstances can an executor, a quasi trustee 
for salo, be justified in granting a lease. HacJcett v. WNamcvra , Lo. 
and G. Rep. t. Plunket, 283. M 

(Sft) Trustee for sale, selling by way of underlease. 

A trustee for salo of leaseholds, whose duty is to sell in such a way that his 
liability to the lessor may not continue, is not in general at liberty to 
% soll by way o i underlease. Re Walker and OakshotVs Contract , 
(1901), 2 Gh. 383. N 

(29) Trustee for sale not to give option to purchase. 

Executors, administrators and trustees cannot insert in a lease a clause, 
granting the lessee, during the term, an option of purchasing the 
property at a fixed price. Oceanic Steam Navigation Co. t v. Suther- 
% ■ berry 1 1G Ch. D. (G.A.) 236. 0 



199 


8s. 37 ft 38] Act II of 1882 (indian trusts act). 

» 

/.— M Power to sell. ...con tract 9 included). 

(30) Power of trustee for sale to mortgage. 

(a) In tho absence of anything to negative tho intention of tho settlor to con- 

vert the estate absolutely, a trust for sale will not empower a trustoe 
to give a mortgage. Haldenby v. Spofforth , 1 Beav. 390. P 

(b) But where the estate devised to trustees is charged with debts, and sale is 

not the testator's primary object, the trustee may, to pay the debts, 
more properly mortgage than sell. Ball v, Harris , 4 M. andCr. 264. Q 

(31) Trust to mortgage not authorising sale. ^ 

A trust for raising money by mortgage will not authorise a sale, though su^h 
a aalo may be more advantageous to tho estate. Drake v. Whitmore, 

5 DeG. and Sm. 619. R 

(32) Power of sale not authorising partition. 

Where trustees have a power to sell, they cannot authorise a partition. 
M ' Queen v. Farguhas , 11 Ves. 467. B 

38 . The trustee making any such sale may insert such reasonable 
stipulations either as to title or evidence of title, 
Power to sell or otherwise, in any conditions of sale or contract 
tions l. for sale, as he thinks fit ; and may also buy in 

the property, or any part thereof, at any sale by 
auction, and rescind or vary any contract for sale, and re-sell the 
property so bought in, or as to which the contract 
an?re-soll°2. bUy m ™ 80 rescinded, without being responsible to the 
beneficiary for any loss occasioned thereby. 

Where a trustee is directed to sell trust-property or to invest 

Time allowed for trust-money in the purchase of property, he may 
selling trust-pro- exercise a reasonable discretion as to the time 

porty 3 * of effecting the sale or purchase. » 

Illustrations. 

4 (a) A bequeaths property to B, directing him to sell it with all* convenient 
speed, and pay tho proceeds to G. This does not render an immediate sale imperative. 

6 (b) A bequeaths property to B, directing him to soil it at such time and in 
such manner as ho shall think fit, and invest the proceeds for the benefit of C. This 
does not authorize B, as botwoen him and C, to postpone the sale to an indefinite period. 

(Notes). 

Principle of section. 

A trustee for sale has power to sell under special condition, buy in, re-sell, and fix 
the time for selling. Whitley Stokes, Vol. I, p. 827. * T 

“ Power to sell under special conditions . 99 

¥ 

(1) Sale, conditions of. 

( a It is tlie duty of the trustee to take care that every uccessary and no un- 
necessary condition is attached lo the tale. Exparte Lewis, 3 Gl. 
and J. 173. ' D 
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• “ Power to sell under special conditions "—(Continued). 

(b) It is competent for a trustee to sell, subject to any reasonable conditions 

of sale. Hobson v. Bell % 2 Beav. 17. Y 

(c) The conduct of a trustee cannot be justified, if be clogs the property with 

restrictions evidently uncalled for by the state of the title. Wilkins 
v. Fry , 2 Rose. 375. W 

(d) The conditions subject to which the sale is made should not be unnocos- 

sarily depreciatory, See Godefroi, p. 428. X 

(e) But a depreciatory condition does not render a sale invalid, unless it ap- 

pears that the price was thereby renderod inadequate. The sale can- 
not be impeached aftor conveyance on that score, unless the purchaser 
and trustee wore acting collusively, A purchaser cannot make any 
objection to title on the ground that a condition of sale was unneces- 
sarily restrictive. See Trustee Act, 1893, Ss. 14 and 15. Y 

• * • 

(/) Even when a large discretion has been given to a trubtec for sale, and he 
acts on propei legal advice, he ouyht not to use a depreciatory condi- 
tion, and ho will be held liable for mistakes, even though he might 
have been led into them. Dance v. Golding ham , 8 Ch. 902 ; Dunn 
v. Flood , 28 Ch. D. 58G. Z 

(2) Limit of time to objections to title. 

It is open to trustees for sa’e to qptei into stipulations, specifying a certain 
time within which any objection to the title shall have to bo taken. 
Dunn v. Flood , 28 Ch. D. 586 ; Mawson v. Fletcher , 6 Ch. 91. A 

(3) Contract involving hardship. 

A contract against trustees involving extreme hardship is not enforceable by a 
Court. Wedgwood v. Adams , 6 Beav. 600. B 

(4) Trustee to give good title. 

A trustoe, like any ordinary vendor, must show the purchasers a good title. 
White v. Foljambc , 11 Ves. 343. C 

(5) Exceptions from obligation to make out good title. 

Trustees for salo may protect themselves, by express stipulations, from the 
obligation to make out a good title, ordinarily the covenant for title 
entered into by them will hold good only as against incumbrances 
# created by thomselves. White v. Foljambe , 11 Ves. 337. D 

(6) Title-Counsel’s opinion. 

Before execution of trust can be proceeded with, it would be proper to take the 
counsel’s opinion whether a good title can be deduced. See Lcwin, 
11th Ed., p. 50 5. E 

(7) Covenants. 

(a) It is not propor to compel a 'trustee for sale to enter into any other cove- 
nant for title than against incumbrances by his own acts. White v. 

« Foljambe , 11 Ves. 345. p 

(5) Where a trust for sale has to be exercised with the consent or at the 
request of a life-tenant who joins in a sale, the purchaser is probably 
entitled to require him to enter into the usual covenants for title. } 
Pouleth v. Hood , 5 L.R. Eg. 115. G 

. / , (c . Mortgagees covenant only against their t wn acts, they being regarded as 
, « trustees. Sugd. Vend, and Pur. p. 69 (14th Ed<). H 



201 


S. 88] Aot II of 1882 (indian trusts act). 
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(8) Clearing title. 

A trustee for sale has liberty to do all reasonable acts, which, he is profession- 
ally advised, are proper for clearing the title and completing the sale. 
Fotbluiw v Higgivson , 8 De G. M and G. 827. I 

(9) Purchaser may set aside sale by trustee. 

Every purchasor, aggrieved by the rosu ts of a sale to him by a trustee for 
sale, may, on proper grounds, got the bale set aside with costs. Marsh 
v. Lo?d Granville , 24 Ch. D. 11. • J 

2.—“ Power of trustee to buy In and re-sell.” • 

(1) Principle of'Hection. 

In the absence of anything to the contrary in the settlement itself, a trustee 
has power to buy in the trust property or part thoreof at anv auction, 
or to rescind or vary any contract for sale, and to rc-soll, without 
being answerable for any loss, if ho acted bona fide. Seo Lord 
Cranworth’s Act. Lewin, 11th Ed., p. 421. K 

(2) Reserve price. 

A trustee may fix a reserve price in bidding. Conolly v. Parsons , 3 Vos. 628 (n). L 

(3) Trustee, when can buy in- 

(а) On the amount fixed not being reached at the salo, the trustee may buy 

in the property at that price. Re Reyton, 30 l$eav. 252. M 

(б) Court’s sanction to a salo at the reserve to one of the trustees is also often 

permitted. Farmer v. Dean , 32 Bcav. 327. N 


(4) Trustee to be careful in re-sale. 

In reselling, the trustee should be very careful not to cause any delay. 

Tayloi v. Tabrum , 6 Sim 281. 0 


(5) Delay in re-sale —Trustee’s liability. 

Else, he may be taken to task, for an> loss on ro-salo (Ibid.) P 

(6) Trustee of bankrupts. 

A has no liberty to buy m at the auction without the creditor’s authority. 

Ex parte Lewis , 1 Cl. and J. 69. q 

3.— “Time allowed for selling trust property . 99 


(1) Time allowed for disposing of estate. 

(а) A trustee is at liberty to take a reasonable time for disposing of the trust 

estate. Buxton v. Buxton , 1 M. and Or 80. R 

(б) Time-limit for sale varies with the nature of the property. Hughes v* 

Empson , 22 Beav. 181. g 


( 2 ) 


Direction to sell with all convenient speed— Nature of. 

^ (a) Where trustees are directed to sell with all convenient speed* such direction 
does not necessarily mean that they must carry out the sale lmmedi- 
) ately. (Ibid.) * j 


<« 


Where the trustees wore to sell “ with all convenient speed and” “within 
Jive years ”, the limitation to five years was held not to bo peremptory, 
but merely directory, so that the trustees could validly sell after the 
lapse of such period. Pearce v. Gardner , 18 Hare. 287. * O 


lie 
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J.— “ Time allowed for selling trust property ’’—(Concluded). 

(c) By such postponement, trustees have no right to vary relative rights of 
persons interested, and thus interfere with the intontion of the 
settlor. Walhet and Sfio? c, 19 Ves 391. Y 


(3) Direction to sell conveniently, not implying indefinite postponement. 

A dnection to the trustees to sell at such time and in such manner as the 
trustees shall think lit, should not he taken as empowering them 
(as between them and their cestui que bust) to postpone the sale 
indefinitely. (Und.) W 

( 1) Trustee neglecting to sell, liability of 

A trustee directed to sell with all convenient speed, who, without sufficient 
grounds, neglected to uirr\ out a sale loi so long a period as twenty 
jiars, was held to be liable foi the depreciation m the value and to bo 
auoimtahle foi miriest m lieu of Lents. Fry v. Fry, 27 Beav. 144. X 

(5) Trustee cannot agree to sell at a future time 

A trustee for sale cannot enter into an> agreement as to selling the property 
at some future time, foi, the value of the property is liable to change 
before such lime. Oceanic Steam Navigation Co. \. Slither berry, 
10 Ch 1) 230 Y 


(0) Delay in sale -Smaller sale-proceeds. 

Wheio trustees lofuscil two offers, and after live jeais sold the piopuity for half 
the aniounf. offered, the> were held responsible for the difference. 
T ay loi \ To brum, 0 Sim. 281. Z 

(7) Discretion as to sale 

A tinst for sale at discretion simply vest. 1 - m t.ho trustees a discretion as to the 
tune and mode of sale. Newman v Smdana, 81 L.T. 421. A 


(8) Proper exercise of discretion -Test. 

The particular facts of each case must be looked to, for finding out whcthei 
.rusteos have exercised such discretion. Buxton v Buxton , 1 My. and 


Or. 93. 


B 


(91 Executor's discretion to sell. 

Where h testator died possessed of crystal palace shares, and it was contended 
that the cxeeufors were to be responsible for the value at the cud of 
two mouths, held , that thoy had a disciclion whether to sell ot not at 
the end of twelve months. Hi tykes v. Empson , 22 Beav 181. C 

4. — “HI. (a)." 

Buxton v Buxton , 1 M. and C. 80, forms the basis of this illustration. D 


5.-“ III. ( b )•” 

Walkei v. Shore, 10 Vos. 391, can be icgarded as the basis of this illustration. E 

39. For the purpose of completing any such 

Power to con- Sll | e ^] lc trustee shall have power to convey or 
vey 1. . 1 

otherwise dispose of the property sold in such 

manner as may be necessary. 
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• 

(Note). 

/. — “ Power to convey . " 

On tho sale of the trust-property, either by public auction or private contract, 
tho trustee is in duty bound to convey that property in such manner 
as may bo necessary. Sec Agnow, p. 225. P 


40. A trustee may, at his discretion, call in any trust-property 
invested in any security, and invest the same on 
' any of the securities mentioned or referred to in 
section 20, and from time to tune vary any such 
investments for others of the same nature 


Tower to 
investments! 


Provided that, where th6re is a person competent to contract, 
and entitled at the time to receive the income of the trust-property 
for Ins life, or for any greater estate, no such change of investment 
shall be made without his consent in writing 2 


(Notes) 

(N.B.) — See also notes under S 20, jupui. 

Sec S. 49, infra Whit. Stok. Anglo-Indian Codes, Vol. T, p. 8f>6. 

Principle of section 

The trustee ma\ vary mvosi month, but only with the consent m writing of the 
beneficiary, when the lattei is competent to contract a. id entitled at 
the time to receive the income of the tru-.t-propcrty foi Ins life. Whu. 
Stok., Vol. I, p. 827 0 

Power to vary investments 

(1) Exercise of discretionary power to vary investments 

(а) The d sore ti on given to tho trustee in the matter of his varying invest- 

ment of one nature into that of another must be exorcised by lnm 
wnh a view to the furtherance of the trust, and not for thg purpose of 
extraneous objects as the accommodating of a borrower. Fell v. 
Dwmton, 2 Do Cl. and J 18 H 

(б) A trustee has the power to seU the property and mvest the sab-procoed^ on 

any of tho autbonsod securities, and also to vary such investments fr *m 
tune to time, but he should never buv any redeemable security at a pre# 
in mm. Watte v. T j it t lei rood, Tj ,J Ch. 016 See Agnew, p. 220. I 

(2) Court not interfering with trustee’s discretion 

Tho Court will not interfere with the trustee’s discretion as to«one of several 
modes of investment, although the result may be to vary tho relative 
rights of the cestui que trust. Mint \. Leman , 20 Doav. 200 J 

(3) Scope of trustee’s powers 

A trustee is not ^llowe l tho same discrot on m investing the moneys of tho 
trust, as if he were a person sui juris dealing with his own estate. 
30 B. 591=8 Bom. L.K. 883. * g 
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c 

/.— 11 Power to vary investments”— Concluded). 

(4) Guardian— Change of investment. 

Guardians are in a fiduciary position, and the Court should ordinarily be 
guidod by the rules embodied m the Act in sanct oning changes m the 
investments of the minor’s property. 30 B. 591 — 8 Bom. L R. 883. L 

(5) Court’s discretion in sanctioning change. 

In the case of trustees in whom property is invested, the Court could not, 
apart from any special investment clause in the instrument of trust, 
sanction a change of investment into any securities other than those 
< referred to in S. 20. 30 B. 591=8 Bom. L.R. 888. M 

(C) Trustee selling out stock and investing on mortgage. 

If there is power to vary, trustees may sell out stock and invest the amrunt on 
mortgage. See Lewin, 11th Ed., p. 360. N 


2.—** Consent in writing . " 

Written consent. 

(a) Where the consent is to be in writing, that provision must bo strictly 

complied with. Cockei v. Quayle , 1 R. and My. 535 ; Morris v. Wnqht, 
14 Beav. 291. 0 

(b) The consent of the person (entitled at the time to receive the income of the 

trust-proporly for his life) should precede or accompany the execution 
of the power. But where an investment has been varied without the 
required consent, he cannot complain if he has acquiesced in the 
change. Stevens v. Robcilsan , L. J. Ch. 499. P 


Bower to apply 
property of minors, 
Ac., for their main- 
tenance, Ac. l. 


41. Where any property is held by a trustee in trust for a 
minor, such trustee may, at his discretion, pay to 
the guardians (if any) of such minor, or other- 
wise apply for or towards his maintenance or 
education or advancement in life or the reason- 
able expenses of his religious worship, marriage, or funeral, the 
whole or any pait of the income to which he may be entitled m 
respect of such property ; and such trustee shall accumulate all the 
residue of such income by way of compound interest, by investing 
the same and the resulting income thereof from time to time in 
any of the securities mentioned or referred to in section 20, for the 
benefit of the person who shall ultimately become entitled to the 
property from which such accumulations have arisen : Provided 
that such trustee may, at any time, if he thinks fit, apply the whole 
or any part of such accumulations as if the same were part of the 
income arising in the then current year. 


Where the income of the trust-property is insufficient for the 
minor's maintenance or education or advancement in life, or the 
reasonable expenses of his religious worship, marriage, or funeral, 
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the trustee may, with the permission of a principal Civil Court t>f 
original jurisdiction, but not otherwise, apply the whole or any 
part of such property for or towards such maintenance, education, 
advancement, or expenses. 

Nothing in this section shall be deemed to affect the provisions 
of any local law for the time being in force relating to the persons 
and property of minors. 

(Notes). " • 

(N.B.— See also notes under S 36, s upia). • 

Origin of section 

The Committee had expressly provided, m 8, 41 of the Rill, that the incomo of 
property held in trust for a minor might, bo applied for the reasonable 
expenses of his religious worship. See report of Solect Committee 
on Trusts Bill. Q 

l,— “Power to apply . . . . maintenance , etc . 99 

(1) Option of trustee providing for maintenance. 

The trustee providing for the maintenance of tlio infant beneficiary has the 
option, either to himself directly spend for the purpose, or pay over 
the necessary money to ttoe hands of the parents or guardians of the 
infants Re Cotton , 1 Ch. T>. ‘232. R 

(2) Discretion subject to control of Court. 

The discretionary power given to the trustees foi the maintenance, etc., of 
minor beneficiaries is subject to the general controlling power vested 
in the Court over all trustees. Davey v. Ward t 7 Ch. 1), 754, 8 

(3) Whether trustees can give maintenance 

(a) Where the minor’s lfgac\ is subject to limitation in favour of third 

PERSON. 

Whore the legacy in favour of the infant has been given with a limitation 
over to a third party, the trustees cannot, without the Court’s author- 
ity, exercise their power to allow maintenance to the infant, nof 
could the Court pa«s orders on the matters without the institution 


of a suit. Re Breed's Will , 1 Ch. I) 226. # T 

(5) Where the minor has only a contingent interest. 

Where the infant has only a contingent mlerost, the power to allow mainte- 
nance oxists in ease of c mtingent portions charged as land. Jones v. 
Greaves , 2 Ch. 683. . U 

(c) Allowance in respect of past maintenance. • 

In suitable oases, trustees can make provision even m respect of past mainte- 
nance of infants, Brown v. Smith , 10 Ch D. 377. Y 


42. Any trustees or trustee may give a receipt m writing for 
any money, securities, jr other moveable property 
receipts l.' *° 81V<> payable, transferable, or deliverable to them or 
him by reason, or in the exercise, of any trust or 
power ; and, in the absence of fraud, such receipt shall discharge the 
person paying, transferring, or delivering the same therefrom, 
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arid from seeing to the application thereof, or being accountable for 

any loss or misapplication thereof 2 . 

« 

(Notes). 

/. — " Power to give receipts . 99 

(1) Provision for giving receipts. 

In well-drawn settlements, a power is usually inserted, authorising the trustees 
to give rceepts fo?s trust monies, etc., paid to them. Agncw, p. 228. W 

r 

(2) Omission to insert such power— Effect of— Reasons. 

(fi) Whore there is no such power given to the trustee under the settlement, it 
is incumbent on the person paying trust mono v to see that it is applied 
as directed by Ihe instrument of trust. Elliot y. Merr zman t Barn. 
781 , W and J. L.C. f >9. X 

(h) Tho reason is that, at law, the tiustces boing the owners, they can give 
valid discharge The cestrns qne trustent being the owners in equity, 
Equity Courts hold that a purchaser must get a discharge from them, 
unless the instrument, of trust authonsrs tho trustees to give receipts. 
Agnew, p. 229. Y 4 

(3) All trustees must join in receipt * 

All the trustees must join m giving receipts for any property transferred to 
them as trustees Tagore Law Lccturos, p. 228. Z 

(4) Provision in respect of giving receipts, in settlement -Effect of- 

A powor of signing receipts in a settlement will extend only to what the trust- 
ees aro, under tho provisions of the settlement, authorised to receive. 
Pell v. De Winton, 2 De (r. and J 20. A 

( 5 ) One of the trustees, a married woman— Her power to give receipts. 

Where on f ' of the trustees is a married woman, she has no power to give re- 
ceipt, nor could money m respect of the trust estate be paid to her 
husband, he being a stranger, the safe course would be to pay the 
money into a bank in the joint names of tho trustees, and to lako a 
m written receipt from tho trustees, to be also signed by the husband, 
as sanctioning the receipt by the wife Kmqwian v. Kimjwian , 0 Q. 
B.D. (C.A.) 322. B 

(C) Husband's concurrence when not necessary for wife’s receipt. 

(ti) Tho concurrence of the husband may bo dispensed with, if he has abjured 
the i calm oi is an outlaw. (Ibid.) C 

(b) Or if she had boon mariiod since 1882, or if she had undertaken tho trust 
since 1882, her receipt without tho husband’s concurrence wou d be 
•valid, for the husband is not responsible for her acts, unless he has 
intermeddled in tlje trust. 45 and 40 Vic , 0 75, Ss. 1, 2, 5. D 

(7) Payment to one trustee, on receipt signed by all. 

On a receipt si jned by all th<e t) mtee s having been obtained, payment may 
validly be made to one of them only. Webb v. Headqam, 1 K. and J. 

« 385. B 
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1. —“ Power to give receipts "—(Concluded) 

(8) Receipt from one of several trustees, insufficiency of. 

Wheic the solicitors, employed by the several trustees of a will jointly, paid 
over the realised money to, and obtained receipt from , cue of such 
trustees only , such roceipt could not amount to a sufficient discharge 
to them for the money realised under the joint authority of the 
several trustees. Lee v. Sitankey, L K 15 Eq 204. F 

(0) Receipt of executor— When sufficient 

The receipt of an executor was considered sufficient, 'where the subject to which 
it related was personal estate Chailton v Kail of Duihani t L.R. 
4 Ch App. 433. G 

(10) Trustees having no power to .give receipts -Duty of purchasers. 

(a) Where a purchaser is bound to see the money applied aeooidmg'to the 

trust, and the trust is for payment of debts and legacies, he must see 
the money act u illy paid to the creditors or legatees In such 
cases, each creditor or loga'ce, upon receiving his money, should give 
as many receipts as theic are pui chasers, so that each purchaser may 
have one. Sug. V. and l* 848 (11th Ed ) H 

(b) Another method of securing the nitoLcsts ol the pui chaser is to secure an 

assignment, by all the creditors and legatees, of their debts and lega- 
cies, to a trustee, with a declaration that Ins receipts shall be sufficient 
discharges. (Ibid.) I 

2 . "In the absence of fraud . thereof. * 9 

(1) Duties of purchasers from trustees -English common law 

(a) A purchaser is in all cases bound to see co the application of his purchase- 

money, unless a positive intention to the contrary on the part of the 
sottlni bo either expressed or implied in the instrument creating the 
trust. Forbes v. Peacock , 11 Sim. 15‘2 J 

(b) The bottei principle would be this -Puma facie a direction to sell should 

imply in all cases a power of signing discharges , but where it is 
practicable, and no impediment to the execution of the trust is thereby 
created, the purchaser should pay his money directly to the party 
beneficially entitled. Lowin, p. 553 (1 1th Ed ). K 

(2) This principle of common law controlled by intention of settlor. 

This principle of English common law is liable to be controlled and defeated 
by an intention to the contrary from tho deed creating the trust,— 
whether that intention be expressed or implied. Lewin, p. 530 (11th 
Ed.) L 

(3) Trust for payment of debt— Duty of purchasers. • 

,(a) Where the trust is for payment of debts nnd legacies goncralh, the buyer is 
not bound to see to the application of tho purchase-money. Johnson 
v, Kennel % 3 M. and K. G24. M 

(6) But it would be otherwise, if the trust be for payment of particular debts 
and legacies. (Ibid.) m N 
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* • 

lX 2. — “ In the absence of fraud — thereof 9 9 ~ {Continued), 

(4) This principle of common law— Modified by statutes. 

(a) By 22 and 23 Vie., C. 35, S. 23, it is declared chat bona fide payment to, 

and the recei yt of, any person to whom any purchase or mortgage 
money shall be payable upon any oxptess or implied trust, shall 
effectually discharge the person paying the same from seeing to the 
application of money, or being answerable for mis-application thereof, 
unless the contrary shall be expressly deelarod by the instrument 
creating the trust or security. 0 

(b) By 23 and 24 Vic,, 0. 145, S. 29, it was enacted that the receipts in writing 

1 of any trustees or trustoe, for any money payable to them or him, by 

reason, or in exercise of, any trust or powers, shall be good dis- 
charges. * P 

(c) See, also, S. 36 of the Conveyancing and Law ol Property Act (44 and 45 

< Vie., C. 41). Q 

(d) The receipt m writing of any trustee, for any money, securities, or other 

personal property oreffocts, payable, t ansferableoi deliverable to him 
under any trust or power, is made a sufficient discharge. Trustoe Act 
(1893), S. 20. R 

(5) Trust for sale- One of beneficiaries abroad — Trustee’s power to give receipts. * 

Wher d there is a trust for sa*o with a direction to distribute the proceeds 
between A, B and 0, and Where C, after the date of «ho instrument quits 
the country and goes abroad the receipts of the trustees would prima 
facu be sufficient discharges^ ^ necessary to the execution of the 
sale. Lcwin, p. 553 (Llth Ed.) S 

(6) Trustee’s receipt-Discharge to the purchaser of real estate, when. 

(a) Under an express direction in the instrument creating the trust. Dinks 

v. Lord Hokeby , 2 Madd. 227, 238. T 

(b) Under an implied power — 

(i) Whore the trust is to sell the land for payment either of debts generally 
or uf debts and also of legacies or annuities. Forbes v. Peacock , 1 
Ph. 717. U 

(n) Where theie are discrobionary trusts for laying out the purchase- 
money. Locke v. Lomas , 5 Do G, and S M. 326. Y 

(n.) Where an immediate power of sale is conferred, and the terms of the 
trust show that the settlor contemplated that the beneficiaries would 
not then be ascertainable or would bo under disability. Balfour v. 
Welland, 16 Ves. 151 . W 

(7) Trustee's receipt -Purchaser of real estate, when not discharged by. 

(а) Where the trust is for payment either of legacies or annuities only. 

Johnson v. Kennctt, 3 M. andK. 624. X 

(б) Where the purchaser has aotual or constructive notico that the sale is, in 

fact, a breach of trust. Bland v Eland , 1 Beav. 235 ; Watkins v. 
Cheek, 2 8 and 8. 199 Y 

(c) Where an action has been commenced for administration. Lloyd v # 

Baldwin , 1 Ves. Sen. 173. % 

{d) Where twenty years ha vo elapsed from the death of tho testator, and the 
real estate is charged with debts. Molyneaux v. White, 13 L.R. 
«. . in. 382. . i 
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2.— “In the absence of fraud — thereof”— (Concluded)* « 

(8) Trust for sale— Receipt. 

As a trust for sale is a joint office, tho receipt must be signed by all the 
trustees who have undeitakefi to act. Crewe v. Ihcken , 4 Ves. 97. B 

(9) Trustee who has disclaimed need not sign the receipt. 

The receipt need not be signed by a trustee who has disclaimed, for the effect 
of the disclaimer is as if the renouncing trustee had never been men- 
tioned in the instrument. Adams v. Taunton , 5 Mad. 435 ; Smith v. 
Wheeler , 1 Vent. 128. . C 

(10) Receipt by delegatee of trustee— if valid. * , 

Whcte A and B are trustees for payment of debts, and (hoy convey tbc estate 
to C, upon like trusts, the purchaser of tho estate cannot safely pay 
thff purchase -money upon the receipt of 0, because a tiust cannot be 
dolegated. Lewm, p. 648 (11th Ed.). . 0 

(Li) Receipts by executor — Duty of vendees. 

The vendee from an executor is not bound to sec to the application of the 
purchase-money. Benny v. Rcdgard , 1 Cox. 117. E 

(12) Effect of fraud on transactions by executors. 

Fraud and collusion will vitiate any transaction and turn it to a inero color, 

- and so, if fraud be proved, the transactions would not stand. Scott 

v. Tylvr , 2 Dick. 725. • p 

(13) Fraud— What amounts to. 

Sale at a nominal puoo or fraudull&t undervalue amounts to fraud. Scott v. 
Tylor, 2 Dick. 712. Q 

(1 1) Sale by executor for payment of his own debt. 

Whore the executor sells the ostato for payment of his own debt, the vendee 
cannot rely on the sufficiency of the receipt from the executor. Hill 
v, Simpson, 7 Ves. 152, Jones v, S to hw asset , L.R. 16 Ch. D. 577. H 

(15) Payment to executor who will misapply. 

If a person owe money to a testator’s estate, and be apprised that the exocutor 
means to misapply it, he cannot safely hand the money over to the 
executor on his receipt. Eland v. Eland , 4 M. and Cr. 427 ; Slrmighell 
v. Anstey , 1 Do G. M. and G. 618. J 

(16) Payment after long interval from testator’s death. 

(a) If a grcit length of time has elapsed since the testator’s death, in the 
absence of mala fides , the executor’s recoipt will, m general, be 
sufficient. Charlton v. Earl of Durham, L.K. 4 Ch. App. 433. J 

(h) After twenty years since the testator's death, tho presumption arises that tho 
debts have been paid, and the onus is on the executors to show that 
the debts have nob been paid. He Tanquet ey- Willanme and Landau, 
20 Ch D. 465, K 

(17) Religious trust— Power of one trustee to pass reoeipts binding others. 

In the case of religious or charitable trusts, it ig permissible for one trustee to 
pass receipts for rents or dividends If the other trustees had with- 
drawn the power of one of their members, and informed the person, 
who has to make the payment, of such withdrawal of power, the 
receipt signed by ouo trustee might not be binding on the other 
trustees. 1 Bora. L.R. 667. * L 


27 
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' Power to com- *8. Two or more trustees acting together 1 
pound, &c. may, if and as they think fit, — 

(a) accept any composition 2 or any security for any debt or 
for any property claimed ; 

( b ) allow any time for payment of any debt 3 ; 

(c) compromise, compound, abandon, submit to arbitration 4 , 
or otherwise settle any debt, account, claim, or thing whatever 
i elating to the trust & ; and 

(d) for any of those purposes, enter into, give, execute, and do 
such agreements, instruments of composition or arrangement, 
releases, and other things as to them seem expedient, without being 
responsible for any loss occasioned by any act or thing so done by 
them in good faith, 

The powers conferred by this section on two or more trustees 
acting together may be exercised by a sole acting trustee when by 
the instrument of trust, if any, a sole trustee is authorized to 
execute the trusts and powers thereof. 

This section applies only if and as far as a contrary intention 
is not expressed in the instrument of trust, if any, and shall have 
effect subject to the terms of that instrument and to the provisions 
therein contained. 

This section applies only to trusts created after this Act comes 
into force 


(Notes). 


Scope n of section. 

/This section seems to make the trustees a q uasi - judicial body, and to exonerate 
them, like other arbiters or judges, from the consequences of a mistake 
made by them. In so doing, it does not relieve them from the 
judicial duties of observing legal formalities, making proper enquiries, 
seeking for the best evidence and acting conscientiously. Ex parte 
( hjlc , 8 Ch. App P 71G. M 


" Two or more — acting together . 99 

(1) Trustee to act jointly with other trustees. 

Wfieio there are more trustees than one, none of them can act otherwise than 
jointly with^thors, for the authority of trustees is a joint, and not a 
several authorit) . Ex parte Griffin , 2 Gl. and J. 11G. N 

(2) Majority cannot bind minority. 

A major number of trustees cannot bind a minority, nor the trust estate, in any- 
• thing they may do. Luke v. South Kensington Hotel , LI C.D. 121. 0 
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u Two or more . . . . acting together "—{Continued), * 

(3) Act of one trustee— When binding on others. 

When the act of one trustee is sanctfbned by Ins co-trusteos, it becomes binding 
on the trust estate, expressly or by implication. Broziei \. Crimp, 
63 L.J. Ch. 257. P 

(4) Reason for the viev that the trust is a joint office. 

The nature of the office requires that the personal c onddcncc reposed m all the 
trustees should be justified by the e^rcise by all of their judgment, 
and the taking by all of every teasonable precaution for the up-kcep of 
the trust property. Minch v Cnchciell , 5 M. and Cr. 170, 214. 

(5) Trust for conversion of the estate into money— Disagreement between 
trustees. 

Where there is a trust for conversion of the property into money, aiffi a 
discretionary power to postpone, then the proporty should bo converted 
into money, except in cases where all the trustees agree for the 
postponement in the exorcise of their discretion. He Roth Goldberqei 
V. Both , 74 L.J. 51. R 

(6) Receipt— to be joint. 

(a) All moneys belonging to the trust ^ostate should always be received by all 

the trustees, and receipt issued by all the trustees together. lie 
Flowct v. The Metropolitan Board of Woi ks, 27 Ch. D. 522. S 

(b) The reason why more than one trustee is appointed is that they shall take 

care that the moneys shall not get mto tlio hands of one of them 
alone; that they shall take care that the trust moneys aio always 
undor the care and control of every one of them ; and they havo no 
right, as between themselves and the ccstiu ijuc U list, unless the 
circumstances are such as to make it imperatively necessary to do so, 
to authorise one of themselves to roceive the moneys, (Ibid,) T 

(7) Payment to one trustee— Notice of trust— Effect. 

Where a person, knowing that he deals with trustees, pays moneys to one of 
them only, and where the recipient of moneys commits a breach of 
trust and thus causes loss to the estate, the payei is liable, to pay it 
over again to all the trustees Clourjli v, Rand, 3 My. and Cr. 490. U 

(8) Investments to be in joint names. 

All investments of trust moneys on mortgage or otherwise must be made in 
the joint names of all the trustees, except where the rules of a 
company do net allow shares to be registered m joint names. Swale 
v. Sivale , 22 Beav. 584 ; Conste) dine v. Constei dine, 31 Boav. 330. Y 

(9) Proving of debts. 

{a) All debts due to the trust estate must be proved by all the trustees, except, 
under special circumstances. Ex pa%te Phillips , 2 Deac. 334 ; Ex 
paite Smith, 1 Deac. 385. W 

(b) Though an acknowledgment of aUebt may be made by one executor (if 
the acknowledgment is according to Lord Tenfcerden’s Act), an ac- 

. knowledgment by one trustee without his co-trustees woqjd be 

insufficient. Dick v. Fraser, 1897, 2 0b. 181. X 
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/.— “ Two or more — acting together *'—( Continued ) # 

(10) Trustees to sue jointly. 

Legal proceedings undertaken by \bo trustees should be instituted in the joint 
names of all the trustees, unless there are special circumstances, 
which are to bo judged of in each particular case, and they should 
employ the same solicitor and incur no separate liability for costs. 
Jlcade v. Sparhcs, 1 Moll 8 ; Gaunt v. Taylor , 2 Beav. 346. Y 

(lO-o) Severance of trustees. ♦ 

' (/t) If one of the trustees unnecessarily severs from his co-trustees, it is the 

duty of the Court to determine whether his severance was justifiable. 
Williams v. Wight, 1890, W.N. 50; Cunibach v. I$aa,c, 1897* 1 Ch. 
251. Z 

(h) In matters of defence, if none of the trustees has a personal or beneficial 
inteiest conflicting with his duty as trustee, or if admissions made bv 
some can be made by all, tliev ought not to sever. Gaunt v. Taylor , 
2 Beav. 346. A 

(r) Allegations made by one of the trustees, pleading his ignorance of the ac- 
counts of the trust administration, form no justifiable reason for 
severance , ho should have required of his co-trustee to furnish him 
with the accounts, and'so should have informed himself of all of them. 
Hudson v Cash. 1 Jur. N.S. 86L B 

(d) Even where one of the trustees is compelled to act and defend solely in 

consequence of the misconduct of his co-trustee, the plaintiff is not 
bound to pay more than one sot of costs, which costs is allowable only 
to the mnoront trustee. Webb v Webb, 16 Sim. 55 ; Prince v. Hire, 
27 Beav. .145. C 

(e) Even mere residence m the country (but not with the other co-trustees), 

and even absence from the country, without other justifiable reasons, 
is no ground for separate defences. Wiles v. Cooper, 9 Beav. 298 ; 
Fan v. Sheriff e, 4 Ha 628 D 

(/) Where a false charge of misconduct and fraud is laid on a trustee, he is 
entitled to his soparate costs, if he is at the same time defending for 
the protection of the trust estate. Walters v. Woodbridge, 7 C.J). 
504 ; Williams v. Wight, 1890, W.N. 50. E 

(11) Exceptions to joint action cf trustees. 

(0 Receipt of rents. 

(a) Where some of the trustees live far from the lands, a trustee, who is near 

the farm, may receive the rents, on behalf of all, while the other 
trustees have other business to attend to in connection with the 
1 trust. Tomiety v. Sherborne, Bndg. 35. F 

(b) But, where one trustee thus receives the rents, and if he fails to apply 

them properly, the others should give notice to the tenants not to pay 
to him alone ; if this course proves ineffectual, they should bring an 
action against him, failing which precaution, the others may be 
jointly and severally liable with the trustee in default, Gouth v. 
* . Smith 1872, W.N. 18. Q 
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I.—" Two or more . . . . acting together "—(Concluded). • 

(ii) Receipt op dividends. 

(o) Dividends on stocks and shades maj bo received by one trustee on behalf 
of all. Vide S. 30 of Companies Act (1802). H 

(6) The reason is that, by special Acts and Charters, and by S. 30 of the 
Companies Act (1862), the Bank of England, Railway, Insurance, 
and other Companies, have been empowered not to take notice of 
trusts. The Regulations of Companies provide for payment of 
dividends to the person whose name firsif appears m the register; and 
trustee’s names being so registered, dividends may be paid to one of 
them only. I 

(m) REGISTRATION IN NAME OP A SINGLE TRUSTEE. 

Where, by the rules of a company, shares specifically bequeathed to three 
trustees could be registered only in a single name, such shares could 
be properly registered in the name of a single trustee, ('on*teidine 
v. Consterdme, 31 Boav. 330. J 

(iv) Payment to one, under Court’s order. 

fn some cases of convenience, or ujider some special circumstances, the Court 
could order payment of dividends to one of several private trustees. 
Re Clinton , 8 W.R. 492; He Couhon , 17 L.T. 27. K 

(\) CHARITABLE TRUSTS. i 

A bare majority of charity trustees is empowered to deal with the trust estate * 
and to institute and maintain actions and proceedings, and generally, 
in the case of public trusts, where the trustocs are usually numerous, 
the majority of them can, so long as they do not act ultra vwes, 
bind the general body. Pen if v. Shipway, 4 D. and J. 353 ; Ward v. 
Hiinvcll, 3 Giff. 547; see, also, S. 13 of Charitable Trusts Act (1869). L 

(vi) CASES OP MORAL NECESSITY. • 

In cases of moral necessity, such as that deeds, etc , should bo held by one 
trustee, a binglc trustee is entitled to act alone. Ooc^efroi, pp. 308, 
309. M 


2. — "Accept any composition." 

Acceptance of composition by trustee, onus on beneficiary to prove maia 
tides. 

(а) Prior to the provision in S. 21 of the Trustee Act of 1893, it was for the 

trustee accepting any composition for any debt or claim to show that 
such act of his was clearly for the benefit of the trijst estate. Wiles 
v. Gresham i 5 D.M.G, 770 and Ex parte Ogle , 8 Ch. 715. Now the 
onus lies upon the beneficiary to^irove mala fide* on the part of the 
trustee. See Aguew, p. 222, and Underhill, p. 288. N 

(б) Under the section, the trustee could shift the onus of proof from him to 

the beneficiary, on the impeachment of any transaction entered into 
by him. Griffith,, p. 101, * 0 
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' $.—** Allow any time for payment of any debt." 

(1) Trust for payment of debts — Creation. 

A trust for payment of debts may be created eithor by will or by act inter 
vivos. Lewin, p. 581 (11th Ed.). P 

(2) Such trusts— generally irrevocable. 

The existence of any debt is sufficient to support an assurance as valid and 
irrevocable as against the grantor. Rice v. Rice, 2 Drew. 84. 0 

(3) When such trusts are revocable. 

(a) Where a debtor, 'without communication with his creditors, and only from 

motives of personal convenience, vests an estate in trustees upon 
trust to pay his debts, the trustees are mere mandatories, and the 
deed confers no right upon tho creditors, who are neither parties nor 
privies, and the debtor may, at any 'time, at his pleasure, revoko or 
vary the trusts, or call for the re-transfer of the property. Cornth - 
7 vaite v. Filth, 4 DeO. and Sm. 552; Walwyn v. Coutts , 3 Sim. 14; 
Acton v. Woodgatc, 2 M. and K 492. R 

(b) But if the trustee be himself a creditor, tho debt forms a sufficient con- 

sideration on behalf of the creditor, and tho deed is irrevocable. 
Siggers v. Evans , 5 Ell. and Bl. 367. S 

(c) A deed containing a trust in favour of creditors, and an ultimate trust for 

tho wife and children of the settlor, has been held to be irrevocable. 
Oodficy v. Poole, 13 A.C. 497 T 

|(4) What debts are to be paid. 

# (a) Debts At date of deed or death. 

Tf the trust be created by deed, then, unless a contrary intention be expressed, 
only such debts due at the time of the execution of the deed, or at the 
time when the testator died, will have to he paid. Purefoy v. Pine- 
foy, 1 Vern. 2S ; Loddmgton v. Kennel. 3 Beav. 433, U 

(b) Debts “ affecting the estate.” 

Where, by deed, the settlor convoys all his real and personal property upon 
• trust to pay all debts then owing by him, and which affected the es- 

tates thereby conveyed, the trustee should pay all bond debts, 
affecting the ostate at the time. T)onglas v. Allen, 1 Conn, and Laws, 
* 367. Y 

(5) Time-barred debts. 

Where a testator gives a general direction for payment of his debts, such debts 
as have been barred by the statute of limitation cannot be revived — 
m though the trustee or executor may have advertised for all creditors 

to come in and prove their debts. Bui kc v. Jones, 2 Y. and B. 275 ; 
Jones v. Scott, 1 R. and M. 255. W 

(6) Trust for creditors who come In within certain time. 

(а) Whefti there is a trust for payment of such creditors as shall come in within 

a year, a creditor, # who delays beyond the year, is not prevented from 
taking advantage of the trust. Bunch v. Kent, 1 Vern. 260. X 

(б) Where the trust was for the benefit of creditors, who should execute or 

“accede” within three months, it was held that a creditor, who had 
not acceded within the prescribed time, might claim the benefit of the 
* *trust. Whitmore v. Turquand> 1 J. and H. 444. Y 
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3.—“ Allow any time for payment of any debt "—(Concluded). % 

(7) Executor can pay debts barred by time. 

Sco Loiois v. Bumney , L.R. 4 Eq. 451. See alno Agnew, p. 222. Z 

(8) Payment of time-barred debts— Administrator. 

(а) In England, an administrator is competent to pay a debt barrod by time. 

Combes v. Combes, L.R 1 P. and M. 288. A 

(б) Under the old Limitation Act of 1871, it was held that, the administrator- 

Gonoral of Madras may pay a debt, though barred by time, on the 
ground that the law of limitation barred morcly the remedy but did 
not extinguish the right. 1 M. 267. B 

(c) Similarly, it has been hold by the Calcutt.i High Court that an executor is 

not precludod from paying a debt barrod by the statute 6 C. 340. C 

( d ) Queer e .— Under the present Limitation Act, whether the same pimciple 

would be applicable. Sec Mitra’s Limitation Act, S. 28. D 

(9) Allowing time for any debt, 

An executor or administrator may pay or allow any debt or claim on any 
evidonce that ho thinks sufficient. Trustee Act (1893), S. 21 (1). E 

(10) Power to allow time for payment— Executor. 

Exocutors have a discretion whether they will press a debtor for payment, and 
will not be held liable for wilful neglect or default, if they have 
exorcised their discretion honestly and fairly in giving time toa^ 
debtor, although loss may result from the delay. lie Owens , 47 * 

L.J.N. S. 61. F 

# 

4,— “Compromise, compound, etc ... arbitration 

(1) Power of executor to compromise co-executor's claim. 

An executor has the power to settle the claims of his co-cxccutor by means of 
a compromise. Be Houghton, 1 Ch. G22. %G 

(2) Compromise— Assent of all. 

(i) Unanimous consent. 

(a) In the exercise of their discretionary powers, such as a power to accept a 
compromise, the consent of tho trustees to the arrangement must be 
unanimous, since the majouty cannot bind the minority or tho trust 

property, Luke v. South Kensington lintel & Co., 11 Ch. D. 121, H 

% 

ib) But contra where the single trustco, so acting on tho mcro assumption 
that his co-trustces would not dissent, enters into the compromise 
on behalf of the trust estate. Lee v. Sanhcy, 16 Eq. 204. I 

(ll) SUBSEQUENT ASSENT. 

* If one of the trustees effects the compromise, and if the remaining trustees 
knew of, and sanctioned and approved the particular act done by 
. one of their body, the discretion may be taken to have been properly 

exercised, though they took no active part m the matter. Messena 
v. Carr, 9 Eq. 2G0. , J 
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4.—** Compromise, compound, etc arbltratiqp "—(Continued), 

(3) Power to compromise under Conveyancing Act and Lord Cranworth’s Act- 
Nature of. 

The power to compromise given to trustees by S. 37 of the Conveyancing Act 
(1881), applies only to debts and is more restricted than that given by 
Lord Cranworth’s Act. The power under tins latter Act has been 
held to apply to claims as between the beneficiaries* Weeden v. 
Warren, 51 L.J. 561. K 

(4) Power to compromise under the Trustee Act (1893), S. 21— Nature of. 

3. 91 of that Act applies to bxecutors, administrators and trustees, and it ex- 
tends to trusts created as well before as after the passing of the Act. L 

(5) Compromise to be bona tide . 

(<i) A compromise must be perfectly free from concealment or fraud, and if 
it is not, trustees who enter into it are guilty of a breach of trust, 

' and the compromise will not bo binding on the cestui que trust if the 

latter does not give his consent to, or acquiesce in, the transaction. 
De Cordova v. l)e Cordova , 4 A.C. 692. M 

(6) Similarly the compromise will be null and void, if the compromise be in 
respect of a debt due by one of the trustees to the trust estate. (Ibid.) 
See Cook v. Coiling* tdge , Jac. 607. N 

(6) Compromise to be entered into by all the trustees. 

(a) Upon the principle of the joint , action of the trustcos, a major number of 

them cannot enter into a compromise, m the oxercise of a power or 
discretion given to them by the instrument of trust, so as to bind the 
rest. Tempest v. Loid Camoys , 21 G D, 51. 0 

(b) If such a compromise is accepted by some only of the trustees, even ac- 

quiescence by the rest will not bind the trust estate or the cestui que 
trust . Luke v. South Kensington Hotel Co., ll C.D. 121. P 

(7) Compromise— when sanction by the Court necessary. 

A compromise of rights, m which an infant cestui que trust, or married woman 
restrained from anticipation, arc interested, cannot be binding on 
them, unless the Court, being of opinion that the compromise will be 
, for their benefit, sanctions it. Brooke v- Lord Mortyn, 2 D. J. and 

S. 373, Welton v. Hill, 25 L.J. Ch. 152 ; Wall v. Rogers, 9 Eq. 58. Q 

(8) Compromise, on behalf of infants— Lien of next friend. 

When the compromise entered into by the next friend of the infant is sanction- 
ed by Court, the next friend and the solicitor have a lion for their 
costs on the infant’s share under the compromise. Re WtigliVs 
Tiusts, (1901) 1 Ch. 317. R 

(9) Compromise— when Court will approve of. 

(а) The Court will readily sanction a proper compromise entered into by the 

trustee on behalf of the cestui que ti ust, and will approvo a scheme 
of compromise, when it is obviously for the bouofit of infants. Boyer 
t v. Maclean, (1903) 1 Ch. 848. 8 

(б) But, the Court will withhold its sanction, if parties sui juris decline to 

* accept the terms. * Heasman v Pearse % 25 L.J. 121. T 

(c) When once the compromise has been effected, although the residuary 

* legatees were not consulted, the compromise will not be disturbed, 
if the compromise had been entered into honostly and with sufficient 
• justifiable reasons, Hawley v. Blake, (1904) 1 Ch. 622. U 



Act II of 1882 (INDIAN TRUSTS A<!t). 


217 


S. 43] 


4.— ‘ * Compromise, compound \ etc.,. . arbitration "—(Continued). 

(10) Approval of compromise— Absence of some of the persons interested. 

Where, in proceedings concerning a trust, a compromise is proposed, and some 
of the persons interested in the compromise are not parties to the 
proceedings, but there aie other persons hawng the same interest 
before the Court and assenting to the compromise, the Court, if 
satisfied that the compromise will be for the benefit of the absent 
persons, and that to requiro services on Mich persons would cause 
unreasonable expense or delay, may approve the compromise and 
order that the same shall lie bmdm/J on thcyibsent persons, and they 
shall be bound accordingly, except where the order has been obtany'd 
by fiaud or non -disclosure of material facts. Colluighnm \ Slo/ier, 
(1894) 2 Cli. 716 , The S(u ngosa, etc , Co. \. Colhnghcnu, (1004) A.C. 
150. . Y 


(11) Compromise by trustees— Cestui que trust not sui Juris— Procedure. 

Where persons not arc interested, the trustees, desirous of obtaining 

the leave of the Court to enter into the coinpiomiso, may do so by an 
originating summons, or by a pen lion, or sometimes by a mere 
motion. Jnpjnatt v. Holla/, 1 13e.iv. 12.3. W 

(12) Compromise to be assented to by next friend of minor cestui que trust. 

• 

The compromise must be assented to by the next friend or guardian, and it 
should be supported by the affidavit of the sohcitoi of the infant, or 
the opinion of the Counsel for the infant, showing that the terms of 
the compromise are beneficial ; foi , the Couit has no jurisdiction to 
force a compromise upon infants against the opinions of their advisers. 
Re JHi elicit , Wilbon v. liuchell , 10 C.U. 41 X 

(Id) Compromise between parties sui Juris -effected through solicitor— when 
allowed. 

(a) Where parties interested under a will ate sui juris, and i compromise is 

arrived at between them through the intencntion of a solicitor as 
agent for all parties, the compromise will not be disturbed, if the* 
solicitor had fully explained to the parties then legal rights under the 
eompromisc. lie Ilobei ts, 11 v. II, 11)05, 1 Ch 7ol. * Y 

(b) Hut if the solicitor lacks m such duty, or if he misleads a party by taking 

an erroneous view of the facts oi the law, then such persoii could sot 
aside the compromise. (Ibid.) Z 

(14) Power to compromise— Position as trustee attacked. 

• 

Obiter — It is doubtful whether the trustee lias power to compromise, .it tins 
expense of the trust estate, a suit m which his own position as trustee 
is attacked. 6MLT 14 3 (152) , see, also, Gmltnm v. M’Coshtn, 
(1901) 1 Ir. R. 404, and eases uted therein at p. 412. • A 

(15) Power to executor to compound. * 

A power given to an executor to compound would not include an administra- 
tor, who might be merely a creditor or some one not uccesbarily a 
proper person to bo entrusted with so luigc a discretion. Clay v. 
Jetleif, 16 Ch. D. 3 . B 
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4.— “Compromise, compound, etc., — arbitration "—(Concluded). 

(16) Trustees referring to arbitration, not personally liable. 

Trustees cannot be held personally liable for the consequences of their having 
referred matters to arbitration. Davis v. Ridge , 3 Esp. 101. C 

(17) Cls. (d), (c) of the section. 

See S. 21 of the Trustoe Act (1893), which is merely a re-enactment of S. 37 
of the Conveyancing and Law of Property Aot (1881). See, also, 
(Underhill), p. 288 D 

5.— tf Otherwise settle — debt — trust. 99 

(1) Scope of the expression “ debt, account, claim or thing whatever." 

Theso words extend to the claim of legatees. Re Warren , 51 L.J.N.S. 561. 
These words seem to enable oxccutors, where a residue consists of a 
groat variety of securities, to appropriate some to one legatee and 
4 some to another, making the distribution at the market price of the 

day. But where infants are concerned who cannot give a porsonal 
consent, it would not be safe to do so without the advice or sanction 
of the Court. Paterson v. Paterson , L.R. 3 Eq. 111. E 

(2) Admission of creditor’s claims— Discretion. 

A discretion is given to trustees to admit or exclude Buch creditors as they 
shall think proper. The Court will have control over the trustees, 
and sec that the trustees do not exercise the discretion, so as to 
prejudice the rights of creditors unreasonably , but, in the absonce of 
fraud on the trustee’s part, the Court will abstain from interfering 
with the trustees. Nunn v. Wil&more, 8 J.R. 521; Cosser v. Radford , 

1 PeG. J. and S. 585. F 

(3) Creditors to be paid before legatees. 

As regards the administration of assets, creditors take precedence of legatees, 
and the creditors should be paid before the claim of the legatees is 
satisfied. Greaves v. Powell , 2 Vern. 248, Whittonv. Loyd , 1 Ch. 
Ca. 275. G 

. (4) Creditors to be paid pari passu. 

Amongst the creditors themselves, no distinction is maintained, and tho Court 
acts upon the principle that tl Equality is Equity, ” and creditors 
, will be paid m rateable proportions. Child v. Stephens , 1 Vorn. 101 ; 
Woles Stoncroft v. Long, 1 Ch. Ca. 32. H 

(5) Power to release or compound. 

(a; A trustee may, sometimes, release or compound a debt. Blue v. Marshall , 
3 I\W 381. Hatch if e v. Winch, 17 Boav. 216. I 

* (b) But where a trustee releases or compounds a dobt without some sufficient 

ground in justification, or if he sell the debt for a grossly inadequate 
consideration, ho would be answerable to the cestui que trust for the 
amount of the devastatit . Tevon v. Bush, 1 Vern. 342 ; Re Alexander , 
* 13 Ir. Ch. Rep 137. J 

(6) Power of release — Mortgages. 

Whore a mortgagor is ready to pay off the debt on a transfer of the security if 
tho trustees release part of the land, and where the remainder is still 
an amplo security and the mortgage is still a beneficial one, the 
trustees may relcaso. Whiteney v. Smith, 4 Ch. App. 513. g 



S. 44] Aot II of 1882 (iNI)IAN TRUSTS .act). 219 

44, When an authority to deal with the trust-property is* 
given to several trustees, and one of them dis- 

tr^t^ofwhomono cla,ms or diesl ’ the authority may be exercised 
disclaims or dies. by the continuing trustees 2 , unless from the 

terms of the instrument of trust it is apparent that 
the authority is to be exercised by a number in excess of the number 
of the remaining trustees. 


(Notes). 

“ One of them disclaims or dies . 99 

(1) Disclaimer by deed. 

Disclaimer may be evidenced by deed, which is the most effectual, and, therefore, 
the most prudent course. Stocey v. Elph, 1 M. and K. 109 L 

(2) Form of the deed by which disclaimer is made— English Law. 

The form of the deed is a deed-poll reciting the settlement or will under which 
the trusts arise, and the refusal, by the person disclaiming, of the 
grant or devise made to him in trust, followed by a renunciation and 
disclaimer of the property so granted or devised, and all trusts, powers, 
and authorities vested in him. Tho deed may, however, expressly 
resorve any beneficial interest which the disclaiming trustee may tako 
by virtue of the settlement or will. Godefroi, p 23. M * 

(3) Disclaimer by conveyance. 

(а) The deed, by which the trustee disclaims the office, may also take tho 

form of a conveyance to the other trustees. Nicholson v. Wordsworth r 
2 Swans 372 ; Sharp v. Sharp , 2 B. and A. 405 N 

(б) If the deod specifically shows an intention to disclaim, and if the trustee 

has not done anything inconsistent with such an intention, then tho 
deed will be construed according to that intention. {Ibid.) 0 < 

(4) Disclaimer may be by conduct. 

Where the conduct of the person, who has been appointed a trustee under a 
settlement, is such as to show chat ho has neither accepted, nor acted 
in the trusts, such conduct on his part amounts to a disclaimer. Stocey 
v. Elph, 1M. and K 199 , White v. Me Dermot , I.R. 7 C.L. 1. P 

(5) Disclaimer at the Bar. • 

A disclaimer may be made by counsel at the Bar, so that the Court, in tho 
exerciso of their jurisdiction, may appoint a new trustee. Farter 
v. Dawber , 1 Dr. and Sm. 172. Q 

(6) Disclaimer by word of mouth. 

A mere declaration by word of mouth may amount to a sufficient disclaimer. 
Bingham v. Clanmorns, 2 Moll. 253. R 

(7) Disclaimer by writing. 

The disclaimer may also be effected by a written declaration, e,g t% a letter, 
etc. (Ibid.) * 8 
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(#) Renunciation of Probate may amount to disclaimer. 

(a) Whore, under a settlement, a* testator appoints trustees, and at the same 

timo appoints them also as his executors, and where they do not apply 
for probate and d :> not execute any doed of disclaimer, the fact that 
the executors have renounced the probate is evidence of an intention 
on their part to disclaim the ti usts Such renunciation is treated as 
evidence of disclaimer after the expiry of throe years. Roberts v. 
Gordon , 6 C.D'. 531 , Me. Kcnna v. Eager , I.R 9 C.L. 79. T 

' (6) It is usually the case that, after a sufficient tune has expired, the renunci- 

ation of probate by an executor who is also a trustee is regarded as 
equivalent to a disclaimer. Me. Kcnna v. Eager , I.R 9 C.P. 79. U 

(9) Trust of real and personal estate— Trust for sale of real estate— Renunci- 

ation. 

(tf) Where a trust of real and personal estate is combined with a trust for sale 
of the ro.il estate so as to malm a mixod fund, to bo appliod with the 
personal estate in the pajment of cDbLs, legacies, and testamentary 
expenses, and where the trustee-executor renounces probate, such 
renunciation is conclusive evidence of disclaimer. Robei ts v. Gordon , 
6 Gh. D. 534. , Y 

(b) “ If the trustee renounces execution of the will as to the personal estate, 

lie cannot cany out the trust as to the payment of the debts, legacies, 
and testamentaiy expenses, as that is the executor’s business, and 
the person who lakes out administration must perform it. He cannot 
get rid of ap/wt of his trust m tins wav In other words, it is evident 
that he intends to have nothing to do with tho will , that he intends, 
in fact, to disclaim all the trusts. ” (Ibid.) W 

(10) Partial disclaimer — if possible. 

(a) As the office of trustee cannot be disclaimed in part, a disclaimer of the 

• trusts as to a portion only of the trust property, oven though tho 

other portion not disclaimed be situate abroad, is ineffectual. Re Lord 
and Fullerton , 1H9G 1 Ch. (C!.A.) 228. X 

(b) “ It is not competent for any trustee to say ‘ 1 will attend to some of the 

trusts, and I will not attend to others.’ Ho must disclaim in toto , or 
he remains a trustee as to all it matters not whether the disclaimer 
relates to all property within the jurisdiction, provided there be other 
trust property not covered by tho disclaimer. ” (Ibid.) Y 

(11) Disclaimer of office —Effect of, on estate. 

Where a trustee disclaims his offico as such, ho is considered to have disclaimed 
# the estate also. And where new trustees come in subsequently, the 
trustee who has disclaimed is not required in law to convey the legal 
estate to the nfiw trustees, or to tho continuing trustee, for he has 
nothing to convey. Birchellv. Ashton, 40 C.D. 436. Z 

(12) Disclaimer — Effect of the instrument. 

Where a trustee disclaims the estate, the grant or devise becomes void. 

^ Toivnson\. Tickell, 3 B. and Aid. 31. A 
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/• — “One of them disclaims or dies ’’—(Continued). • 

(13) Disclaimer should be made without delay. 

(n) Tho disclaimer should not bo unreasonably delayed ; but, even if there has 
been great delay in disclaiming the office, it will not fix the trustee 
with liability, if his acts, in the meantime, have not been inconsistent 
with an intention not to accept the trusts. Noble v. Meymott , 14 
Beav. 471 , Doe v. Harris , 16 M. and W. 517. B 

(6) There is no rule that a trustee most execute a disclaimer within any 
particular time. So where there tias been a delay of 16 years m dis- 
claiming the office on the part of a trustee, it was held to be a t good 
disclaimer, if tho interval can be so explained as to rebut the 
presumption of the trustee having accepted the trust. Noble v. 
Maymotty 14 Bea\. 471. G 

(r) Where a person knows that he has been appointed a trustee and keeps quiet 
for a long period, the question whether such acquiescence on the part 
of the trustee amounts to his accepting tho office or not is a question 
of fact which tho Courts should decide Paddon v. Richardson , 7 He. 
fl.M. and (1. 563 , James v. Freaison , 1 Y. and C.C.G. 370. D 

(14) Disclaimer by executor— Effect of, on powers of Bale. 

Where an executor appointed under a will renounced probate, he may exorcise 
a power of sale given to hfm by name, and not vested in him vii tuii 
officii. Madden v. Madden , 23 L.R. Ir. 167 , Sugdon. V. and P. 118. E 

(15) Disclaimer by executor -Discretionary power. 

Where an executor renounces piobate, he cannot exercise a discretionary power 
m tho nature of a trust, such as a power of selecting chanties, and - 
distributing the residue amongst thorn Attorney-General v. Fletcher , 

5 L J. Ch. 75 P 

(16) Disclaimer— Effect of, on the real estate. 

Where tho trustees disclaim the real estate, tho disclaimer has the effect of 
causing tho legal estate to devolve upon tho heir of the settlor, who 
cannot disclaim it. Roberts v. Goulen , 6 C.D. 531 ; See Humphiey y. 
Morse , 2 Atk. 408. G 

(17) Disclaimer by trustee— Effect of, on sale by administrator. 

Where all the trustees of leaseholds disclaimed and renounced probate, an 
administrator, with the will annexed of the testator, could sell the 
estate under a discretionary power of sale given to him, and a 
purchaser in such sale will have a good title. Wyman v. Carter , 12 

Eq. 309. H 

» 

(18) Disclaimer of powers— Effect of. 

(a) Whore a trustee disclaims the powers given to him, the power may be 
exercised by the other or others, or the survivors or the survivor of tho 
others, unless the contrary is expressed in the instrument creating the 
power. S. 6 of Conveyancing Act # (1882). I 

(fc) But a trustee cannot disclaim a particular power so as to vest tho exercise 
of it in his co-trustee, he himself continuing a trustee for other 
purposes. Re Eyre , 49 L.J N.S. 259. J 

(c) Where trusts include powers, whether appendant or in gross, and where the 
trustee disclaims the powers, the disclaimer must be by deed. (Ibid.) K 
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(19) Married woman (trustee)— Disclaimer. 

Married woman (who had been appointed trustee) may disclaim estates in 
lands m England of any tenure, by deed acknowledged. 8 and 9 Vic., 
C. 186, S. 7. L 

(20) Disclaimer of protectorship. 

Where the trustees are appointed protoctors of the settlement, and they intend 
to disclaim the protectorship, the formality to bo observed in such 
cases is thaft the deed of disclaimer must be enrolled in chanoery. 

' 3 and 4 W.C. 74, S. 32. N 

(21) Chattels— Form of disclaimer. 

Where the trust estate is only a mere chattel interest, a disclaimer of declara- 
tion by word of mouth will bo sufficient to divest the legal estate from 
the trustee. Butle? and Bakers' Caw, 3 Rep. 26 b, 27 a ; Smith v. 
Wheeler, 1 Vent. 130. N 

(22) Disclaimer by trustee —His subsequent action as agent in the matter of trust. 

Where a trustee renounces the trust, whether by express disclaimer or by 
conduct amounting to it, he may assist as agent in the management 
of the estate, without being subject to any responsibility. Dove v. 
Everard, 1 R. and M 231 ; Harrison v. Graham, 3 Hills M.S.S. 239. 0 

(23) Disclaimer at the bar — Costs. 

Where a trustee disclaims at the bar, he is entitlod to his costs as between 
party and party only. Bulfceley v. Arlington , 1 Jur. N. S. 994. P 

*(24) Costs of advice as to disclaimer. 

Whore a person is named as trustee without his authority, he is entitled to 
take advice from a solicitor as to the execution of a disclaimer and the 
costs which he incurs on that account should be defrayed from the 
trust funds. Re Tyron , 7 Boav. 496. Q 

(25) Disclaimer to be within a reasonable time. 

• (a) The disclaimer should bo made within a reasonable period, having regard 

to the circumstances of the particular case. Re Lord and Fullerton , 
(1896) 1 Ch 228. R 

(h) Wfiere a trustee, with notice of the trust, has indulged in a passive acquies- 
cence for soire years, he will be presumed to have accepted it, in the 
absence of any satisfactory explanation. Wisev, Wise, 2 J. and Lat. 
403 Uniache , 1 J. and Lat. 1. g 

(26) . Renunciation by executor. 

Where an executor renounces his office as executor by an instrument under 
seal, the renunciation would operate as a disclaimer of his powers 
annexod to the office of executorship. Re Fisher and Haslett , B.L.R. 
Ir. 546. See S. 6 of Oonvcyancing Act (1882). X 

2. — ** The authority — continuing trustees. " 

(1) Disclaimer— How operates on title of remaining trustees. 

Where a trustee disclaims the office, the title of the remaining trustees is 
complete ab initio, because, the disclaimer operates retrospectively. 
f • Peppercorn v. Wayman, 5 DeG. and Sm. 280. U 
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2,— u The authority — continuing trustees "—(Concluded). • 

(2) Effect of disclaimer by a trustee. 

(a) The , where there is a co- trustee, is to vest tho whole legal estate in the 

co-trustee. Small v. Marwood , 9 B. and 0. 299 ; Crewe v. Dickon, 4 
Vos. 100. Y 

• (6) On tho disclaimer or death of one of the several trustees empowered to 

manage the trust, it is competent for the continuing trustees or 
trustee to exercise the powers. Crewe v. Dickon , 4 Ves. 97 ; seo Earle 
Cranville v. WNeile, 7 Haro, 156^ W 

(c) As was decided in Hawkins v, Kemp , 3 East. 410, where two or more porsons 

are appointed trustees, and all of them, oxeept one, renounce, tho 
trust may bo executed by that one. Cooke v. Ci mo ford, 13 Sim. 96. X 

(d) The trust-estate generally vesting in the trustees as joint-tenants, on the 

death of one of them, it survives to the co-trustees (Law v. Dqjbeham, 
11 Hare 188 ; see Watson v. Pearson , 2 Ex. 581): unless a contrary 
intention clearly appears from tho instrument of trust. Foby v. 
Wmtner, 2 J. and W. 245 ; Jacob v. Lucas , 1 Beav. 436. Y 

(3) Disclaimer— Effect of, on powers. 

If a power be given to several trustees and one of them disclaims the trust, the 
power may be exorcised by continuing tho trusteos or trustee. Earl 
Granville v. M'Neile, 7 Hare 156. Z 

(4) Survivorship of trust. 

(а) A bare authority given to several persons, if coupled with an interost, sur- 

vives to the remaining persons, on the death of any one of them, 
Butler v. Bray , Dyer 189 b , Attorney-Genet al v. (Peg, 1 Atk. 
356. A 

(б) A powor or trust given to, or vested in two or more trustees jointly, may, 

subject to any direction to tho contrary, bo exercised or performed by 
the survivor or survivors of them for the time being. S. 22, Trustee 
Act, 1893. B 

(5) Power of appointment of new trustees in settlement— Survivorship of trust. • 

(a) Even if there be a provision in the instrument of Iho trust for restoring 

the original number of trustees by new appomtr ents, on tho death of 
one of them, the trust could be exorcised by the survivors. Doc v. 
Godwin, 1 D. and R. 259 , Warbuston v. Sandys, 14 Sim, 622. C 

(b) Tho death of one of several trustees m the life-time of the testator does not 

prevent those who survive him from exercising tho power. Ex*pcvrte 
Hadley , 5 Do G. and Sm. 67. D 

(c) Whore one of three trustees disclaimed and another died, the third was hold 

entitled to exercise the power given to the surviving trustee. Cafe v. 
Bent, 5 Ha. 24. E 

(d) But a trustoe who disclaims cannot exercise the power, unless he has re- 

served, by his disclauner, the right to exorcise it. Ex-par te Hadley, 
5 De G. and Sm. 67. * P 

(6) Devolution of trust office— Death of survivor. 

Upon the death of a last surviving trustee, the trust*propcrty devolves on his 
legal personal representative, and is incapable of being devised Of; 
bequeathed. 44 and 45 Vic., C. 41 (1681). * fih 



224 Aot II of 1882 (INDIAN trusts act). [S. 48 

ft 

' 45. Where a decree has been made in a suit for the execu- 
tion of a trust, the trustee must not exercise any 

Suspension of 0 f his powers, except m conformity with such 

trustee’s powers by . 

decree 1. decree, or with the sanction ol the Court by which 

the decree has been made, or, where an appeal 
against the decree is pending, of the Appellate Court. 

a (Notes). 

/.— ** Suspension of trustee's powers by decree . " 

(1) Decree in administration suit, effect of, on trustee’s powers. 

(а) Suspension op powers. 

1 After a decree has been passed m a suit for administering the trust, the power 
of the trustees to act on the ir own responsibility is suspended, so that, 
when they have to take steps m the management, they will have to 
get the sanction, either of the original Court, or of the Appellate Court 
during the pendency of the appeil. Mitchelson v. Piper , 8 Sim. G4 ; 
see Eastwood v. Clarke , 23 Ch D. 131. H 

(б) Trusts for sale. 

After the decree for the execution ot the trust, a trustee for sale cannot execute 
his power to sell without the permission of the Court. Walker v. 
Smallwood , Amb. G76. I 

jjc) Institution and defence of suits. 

Before commencing or defending any sail subsequent to the administration suit 
and the decree therein, the trustee must obtain the leave of the Court. 
Jones v. Powell , 4 Boav. 9G ; sec Agnew, p. 232 J 

(2) Injunction (before judgment), and appointment of Receiver in administration 

suit, effect of. 

(а) Whcro a judgment has boon given for the execution of the trust by the 

* Court, or whore (before judgment), an injunction has been granted, 

or a Receiver appointed, the trustee can only exercise his powers with 
tho Court’s sanction. Sheiven v. Vandcrhvrsf , 2 R. and M. 75; Minot s 
v. Battison, 1 App. Cas. 428. K 

(б) But the mere issue of a writ for administration does not affect tho trustee’s 

powers. Bedry v. Gibbons , 8 Ch. App. 747 L 

(3) Administration action— Discretionary power in trustees— Non-interference by 

• Court. 

After the parsing of a decree m an administration action, although the sanc- 
tion of the Court should bo obtained, where the trustees have absolute 
and uncontrollable discretionary power given to them under the settle- 
ment, the Court will not interfere with such discretion, so long as tho 
trustees exercise 4he same in good faith. Gisborne v. Gisborne , 2 A. 
C, 300. M 

(4) Executor's duties after administration suit. 

(a) A decree for administration docs not absolve the trustees from the 
• performance of thoir duties. Gama v. Moore % 3 Drew. 277. N 
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I.— “ Suspension of trustee’s powers by decree ’’—(Continued). 

(6) So, where, a ftor judgment in an administration suit, an executor allowed 
a policy of insurance to drop without any valid reasons, he was held 
liable. (Ibid.) 0 

(5) Execution of repairs after administration aotion 

Where the estate of the trust-property is suoh that ropairs should be executed 
to maintain it m good condition, the trustees, after judgment m a 
suit for execution of trust, must apply to the Court to get the requisite 
sanction. Mitchelson v. Piper, 8 Sftn. 64. # P 

(6) Investment of trust funds. 

Nor could they make any investments of the trust funds, without the Court’s 
Jleave, after judgment. Bethell v. Abraham , 17 Eq. 24. Q 

(7) Trustee’s action without sanction after judgment— His liability. 

(a) After judgment for general administration of the trust has been passed, 

where the trustee acts without previously obtaining the approval of 
the Court, the trustee will be personally liable for any loss resulting 
from such action on his pait. Bernj v. Gibbons, 8 Ch. App. 747. R 

(b) Whore, by acting independently of the Court, expenses have been incurred, 

which might have been avoided had the trustees applied to tho Court, 
they maybe ordered to bear them personally. Attorney-General v. 
Clack, 1 Boav. 467 , See Cafe v. Bent, 249. S 

(8) Transactions with third parties by trustee after judgment— Title of third 
parties. 

(«) Whore a trustee enters into transactions in respect of personal estate with,, 
third parties, who have no notice of the judgment, the trustee could 
confer a good title on them, although the action has been registered as 
a Its pendens. Berry v. Gibbons, 8 Ch. App. 717. T 

(b) But contra, where the transaction is in respect of real estate, where Its 
pendens is duly registered. Underhill, p. 294 (6th Ed ). U 

(9) Payment of money into Court— Trustee’s powers. 

(а) Where, under S. 42 of the Trustee Act (189.1), the trustees have paid the * 

money into Court, they cannot exercise any of their powers. lie 
Nettlefold, 59 L.T, 315. Y 

(б) As soon as money is paid into Court, it has the effect of ftiakmg the 

trustees retire from their office and of compelling them to relinquish 
the judgment and discretionary power confided to thorn by the settlor. 
(Ibid.) W 

(10) Order for general administration action— When given. m 

(a) If any one interested in a residuary estate instituted a suit to administer 
the estate, he had the right to require, and, as a matter of course, to 
obtain, the full decree for the administration of the estate. Janes v. 
Blake, 29 Ch. D. 913. % X 

(5) Where there are questions which cannot properly bo determined, without 
some accounts and enquiries or directions which would form part of 
an ordinary administration decree, then the right of the party to have 
the decree or order is not taken away, but the Court may restrict the 
order simply to those points which will onable the question, which 
requires to be adjudicated upon, to bo settled. Rules of the Supreme 
Court, 1883, 0. LV, r. 10. y 
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1.—“ Suspension of trustee's powers by decree "—(Concluded). 

(IX) Coats of administration action. 

(a) The costs of, and incident tc, all proceedings in the Supreme Courts, 

including the administration of trusts, shall be in the discretion of 
the Court or Judge. Rules of Supreme Court, 0. XLV, r. 1. Z 

(b) Where a party applies for judgment m respect of a question, stating that 

that question is a substantial one, which must necessarily be adjudi- 
cated upon, and it subsequently turns out either that the representa- 
tion of the applicant was not con cot or that the applicant was entirely 
wrong in his contentions, the Court can order the person who gets the 
judgment to pay the costs of all the proceedings consequent upon his 
unnecessary and vexatious application to Court. Jones v, Blake , 29 
Ch. 1). 913. A 


(12) When administration action— Necessary. 

(a) Where there wcie sovoral disputes as to tho proper beneficiaries, eout of 

which disputes several actions had spi uug, to all of which the trustee 
was a nocessary defendant, an action for general administration will 
be granted for tho trustee, in order to rcl ove him from tho trouble 
and annoyance. Barker v. Bale, 2 I)r. and Sm. 340. B 

(b) Tho Court will not necessaril) order general administration, because a 

testator has directed his trustees to institute an action for it. Be 
Stockcn Jones v. Haw Jems, 38 Ch. 1). 319. C 


(13) Payment of debtB by executor. 

(a) When powers of the executor have been suspended by commencing an admi- 

nistration action, ho cannot pay debts of the testator, without Court’s 
leave. Widdowsou v. Duck , 3 Mar >494 , Bethellv. Abraham, L.R. 17 
Eq. 24 , King v. Bal , L. J. 27th May, 1858 , Irby v. Irby, 24 Beav. 525. 

D 

(b) Bui., after a suit has been instituted, an executor can sign a valid receipt 

for any part of the testator’s personal estate. Lewm, p. 730 (lith 
Ed.). E 

(<^ Where an administration action has been heard, and any subsequent 
further consideration has not been reserved, but general liberty to 
apply has been given, it is competent to the trustocs to exercise their 
powors without obtaining Court’s sanction. Be Mansel, 54 L.J.N.S. 
Ch. 883. » 


CHAPTER V. 

Op the Disabilities op Trustees. 

46- A» trustee who has accepted the trust 1 cannot afterwards 

Trustee cannot reno > un » e 2 it, except (a) with the permission of 
renounce after ae- a principal Civil Court of original jurisdiction, or, 
oeptance. (&) if the beneficiary is competent to contract, 

with his consent 3 , or (c) by virtue of special power in the instrument 
of trust. \ 
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(Notes). 

A trustee who has accepted the trust . 99 

(1) What amounts to acceptance. * 

A trust is considered to have boon accepted by words and acts of the trus- 
tee, from which the acceptance of the trust may be inferred with 
reasonable certainty (Powell’s Trust Act), 2nd Ed., p. 222. G 

(2) Non-disclaimer within a reasonable time presumes acceptance. 

A trustee, who does not disclaim the office, within a reasonable time from 
his acceptance, is presumed to have accopted. (Ibid.) 4 H 

2.— 99 Cannot renounce it. 99 

(1) Rule embodied in the section. , 

(а) It is a rule, without any exception, that a person who has once undertaken 

the office, oithor by actual or constructive acceptance, cannot dis- 
charge himself from liability by a subsequent renunciation. Doyle v. 
Blake , 2 Sch. and Ref. 231, 245; Manson v. Baxlhe, 2 Macq H.Ij. 
Cas. 80. I 

(б) It is not possible for a trustee to renounce his position as such, by any act 

of his own, till he has discharged the duties entrusted. Chalmes v. 
Bradley , 1 J. and W. G8. # j 

(2) Executor -Renunciation. 

(а) An executor has no right to renounce, after he has acted as such. Doyle 

v. Blake , 2 Sch. and Ref. 231. K 

(б) Tn a case m which X was named executor and acted on bohalf of some par- 

ticular legatees, but disclaimed the intention of interfering generally, 
and thon renounced, and Y obtained letters of administration with 
wiil annexed and possessed himself of assets, and died insolvent, held, 
that X, having acted, could not afterward* discharge himself. Held 
also that he was responsible for til o devastate committed by Y. Doyle 
v. Blake , 2 Sch. and Ref. 231. L 

• 

J .— “ Except with his consent." 

(1) Consent of all beneficiaries necessary for renunciation. 

In cases where there are more beneficiaries than one, the trustee should renoun- 
ce with the consent of all the beneficiaries interested in the estate 
being mi juris. Doyle v. Blake , 2 Sch. and Ref. 245. M 

(2) Trustee liable to convey estate even after beneficiary recovers on the bond. 

Whero a trustoe has given a bond for the due execution of the trust and the* 
cestui que trust has recovered on the bond, if the latter subsequently 
takes proceedings to compel a conveyance of the trust estate, the 
Courts will decree a conveyance, subject to an allowance to the trustee 
of the penalty recovered upon the bond with interest. • Moorecroft v. 

Dowdmg , 2 P. Wms. 314. N 

• 

• 47. A trustee cannot delegate 1 his office or any of his duties 

Trustee cannot either to a co-trustee or to a stranger, unless (a) the 
delegate. instrument of trust so provides 2 , or (6) the delega- 

tion is in the regular course of business, .or (c) the delegation is 
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necessary 3 , or (cZ) the beneficiary, being competent to contract 
consents to the delegation. 

Explanation . — The appointment of an attorney or proxy to do 
an act merely ministerial, and involving no independent discretion, 
is not a delegation 4 within the meaning of this section. 

Illustrations. 

(a) A bequeaths certain property to B and 0 on cortain trusts to be executed by 
thorn or the survivor of them or the assigns of such survivor. B dios. C may bequeath 
the trust property to D and E upon tho trusts of A’s Will. 

(i) A is a trustee of certain property with power to sell the sanio. A may employ 
an auctioneer to effect the sale. 

(c) A bequeaths to B 50 houses lot at monthly rents in trust to collect the rents 
and pay them to C. B may employ a. proper perbon to collect these rents. 

' "A trustee cannot delegate his office. 99 

(1) Rule involved. 

(a) The office of trustee, being one of personal confidence, cannot bo delegated. 

The rule is an application of tho maxim “ Delegatus non potest 
delegare .” Lewm, p. 277, 11th Ed. 0 

(b) Trustees, who undertake the management of property, have no right to 

shift their duty on other persons, and m case they do so, they are 
subject to responsibility towards tlieir beneficiaries. Turner v. 
Courtney , 5 Beav. 517. P 

(c) The settlor had confidence in his capacity and integrity, and the cestui 

que trust looks upon him alone to exercise his prudent discretion. 
Luke v. S. Kensington Hotel Co., 11 Ch. D. 12. Q 

(d) A person has no power to appoint a trustee of property of which he him- 

self is the trustee, and, therefore, a deed creating a trust executed by 
such a person is void ab initio. 12 0 C. 236. R 

*(2) Discretionary trust— Delegation. 

A discretionary trust can no more be delegated to a co-oxecutor or co-trustee 
, than to a stranger. Knight v. Lord Plymouth , 3 Atk. 480. S 

(3) Delegations— Sales, etc. 

(а) In tho case of sales or purchases or investment, he has himself to choose 

the valuer or broker, and not to delegate that duty to the solicitors, 
or even to one of his co-trustees, llobinson v. Harkm , (1896) 2 Ch. 
* 415. T 

(б) He can seek advice of others as to the qualifications of the broker or valuer, 

but in selecting one, he has to exercise his own judgment. Fry v. 
# Tapson , 28 Ch. D. 268. U 

(4) Delegation— Leases. « 

He cannot delegate tho execution of the trust to lease property. For th% 
fitness of the lessee as well as his responsibility, the adequacy of rent, 
the length of the period, the conditions to be embodied in the lease, 
are all matfcors requiring knowledge and prudence. Robson v. Flight , 
* i D.J. and S, 614. y 
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/•■— “A trustee cannot delegate his office "—(Concluded). 

(5) If he delegates he is responsible. 

(а) A trustee confiding the application of the trust-fund to the care of a 

stranger is personally responsible for any loss that may result. 
Adams v. Clifton , 1 Russ. 297. yy 

(б) Nor can he so confide to the care of a co-trustce. Eaves v. Hickson , 30 

Beav. 236. X 

(c) Nor can he do so to his own legal adviser. Chambers v. Menchin f 7 Ves. 
186 . * _ Y 

(6) Religious trust— Assignment— Delegation— If either valid. 

jfl) A holding land on trust to supply a templo with rice, etc., out of tho income 
of the land, placfid B in possession of it under a lease, and subse- 
quently demised to X for nine years under an instrument, tohich 
provided that X should colloct the income, pay part of it to tho 
executant of the instrument A, and with the rest, should perform 
the trusts mentioned above. In a suit for rent brought by X 
against B, the latter denied the former’s title, questioning the 
validity of the instrument of demise Held that the instrument 
was valid, as it merely appointed X an agent and it did not amount 
to an assignment of the trust. 10 Mad. 73. Z 

(6) Obitei . — It might be a question whether, if the transfer were permanent 
and absolute, it could be upheld 10 M. 73 (75). A 

2.— “ l/n/ess the instrument of trust so provides. 99 

(1) Trustee not liable if he follows testator’s directions. 

A trustee is not answerable if he merely follows the testators’ 

Kilbee v. Sneyd , 2 Moll. 195 (199). 

(2) Liability of executor. 

Similarly an executor cannot be answerable, if he hands over money which 
he has no legal right to retain. Davies v. Spin ling , 1 R. and M. 64. 

3.— “ Unless the delegation — business — necessary. 99 

(1) What amounts to moral necessity. 

Moral necessity oxists where the trustee acts as prudently for the trust as he 
would have done for himself, and according to the usage of business — 
(e.g ) where a trustee appoints rents to be paid to a banker at that 
time m credit and the latter afterwards breaks, he is not answerable. 
{Ibid.) ET 

(2) Trustees could act through agents in cases of moral necessity. 

(a) Trustees and executors may justify their administration of the estate 

through the agency of others, whore there exists a moral necessity for 
it. Ex parte Belchier , Amb. 219. ^ E 

(b) Lord Watson said— ■“ Whilst trustees cannot delegate the execution of the 

trust, they may, as was held in Speight v. Gaunt , avail themselves of 
the services of others, wherever such employment is according to the 
usual course of business, Learoyd v. Whiteley t L.R. 12 A,C. 727 
at 734. • f 


directions. 

B 
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' 3— “Unless the delegation — business — necessary 99 — {Continued), 

(c) A trustee would bo protected, if the dolegation is to such persons as a man 
of ordinary prudence wouyi so delegate if the property were his own. 
Be Bird , L.R. 1G Eq. 203. G 

(2 -a) Instances of moral necessity. 

(rt) Where the property is of a nature (stocks or shares) which a trustee cannot 
sell personally, he can appoint stewards, bailiffs, solicitors, auctioneers, 
accountants, and other skilled persons , for thore is a moral nocossity 
for so doing, Whiteley v. Learoyd , 12 A.C. 727. H 

(6) If the property is in a foreign country, ho can delegate this to an attorney, 
this being a case of moral necessity. Stuart v. Norton , 14 M.P.C. 17.1 

(3) Though trustee could delegate in sales, he cannot give control oyer purchase- 
money. 

Although he could delegate the sale or purchase transaction to othors, ho can- 
not give them control over tho purchase-monoy. Bostok v. Floyer t 
1 Plq. 29. J 

(4) Where numerous debts to be collected he could appoint a debt collector. 

If there are numerous small debts to be collected, he can appoint a debt 
collector. If, m doing so, the money is lost by the latter’s insolvency, 
tho trustee is not responsible Brin v Emson , 2G Ch. I). 238. K 

(5) Trustee need not take security from agent. 

A trustee noed not take any security from the agent, for the reason that such 
requisition would cause hindrance to trust business. Ex pai'te 
Belchier, Amb. 218 (at 220) L 

(6) How trust money to be sent to foreign place. 

If the trust money is to be sent to a foreign place, the trustee may do so 
through the medium of a responsible Bank, or he may take bills 
drawn by a person of undoubted credit and payable at the place 
whither the money is to be sent, but then tho money is to be paid 
into tho accounts of the trust estate, and bills taken in favour of 

* the trustee in that character. Fright v. Earl of Plymouth , 3 Atk. 

480. M 

(7) Trustee, employing agent— Insolvency of agent —Onus of proof. 

Whore a trustee employs an agent under circumstances which justify the 
employment, and a loss arises from the insolvency of the agent, tho 
onus is on the porson, seeking to make the trustee liablo for the loss, 
io show that it was attributable to the default of the trustee. Re 
Brier , L R. 26 Ch. P. 238. N 

(8) Trustee liable for fraud of his solicitor. 

A trustee is liable for loss caused to the estate by tho fraud of his solicitor in 
investing on a mortgage Sutton v. Wilders , L.R. 12 Eq. 373. 0 

(9) Trustee's liability for allowing money in a bank for an unnecessarily long 

time. 

A trusteo will be liable, where he has unnecessarily left money in the hands of 
a banker who fails, when ho ought to have invested them, or where 
he has paid inoncv to a banker for investment and has neglected for 
some time to make enquiries as to such investment. Can v. Cann t 51 
• * L.T. 770. p 
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3.—“ Unless the delegation — business — necessary "—(Concluded). • 

(10) Maximum time fop such investment. 

Six months is the maximum time ^ol* which the trustoos should deposit money 
m a bank. (Ibid.) Q 

(11) Trustee employing agent cannot give full power to him. 

Even in cases where an agent is omployed l>y the trustee, the latter should 
exercise his own judgment on every question, and he cannot give the 
agent full power to do what he may think lit. Andiews v. Weall, 42 
Ch. D. G48. • H 


4 .— “ The appointment, .proxy . . not a delegation." 

(1) Delegation distinguished from appointment of proxy. 

(a) The appointment of an attorney or proxy is not m all cases a delegation of 

the trust. Attorney -General v. Scott , 1 Yes. S. 413 S 

(b) When the trustee has resolved in his mind in what manner to exercise his 

discretion, ho cannot be said to delegate any part of the confidence, 
if ho merely execute the deed by attorney or signify his will by proxy. 
(Ibid.) T 

(2) Mere conveyance of the estate— Effect of. 

(a) If a ti us tee convey the estate, the mere transfer will not have the effect of 

carrying with it the trust ^r power to the grantee. Crewe v. Dicken , 
4 Ves. 97. U 

(b) If a trustee dovise the ostate, the devisee cannot administer a discrotionary 

trust, unless the original settlement contemplated such an event, 
and, by vesting the powers in the trustee and his assigns, annexed 
the powers to the estate in the hands of the devisee. Re Butts' Estate , 
1 Drew. 319. Y 

(3) General rule in the section modified in England 

This goneral principle as to impiopiioty of delegating fiduciary duties has now 
been modified both by judicial decisions and statute in England. 
See S. 24 of tho Trustoe Act of 1893 of England. Slight v Gaunt, 
9 A.C 1. llg 

48. When there are more trustees than one, all must join in 
Uo-trusteos can- the execution of the trust 1 except where the 
not. act singly. instrument of trust otherwise provides. 


(Motes). 


(1) Rule involved. 

The general rule is that the trust office is a joint ono, tho exception being that 
one of tho trustoes can execute a trust alone, only it tho trust deed 
allows it. Lewm, p. 284, 11th Ed. X 


(2) Principle of section. 

S. 48 is in a sense corollary to S. 47, for, if the trustees canndt delegate their 
duties, it stands to reason that tho^ can neither appoint one of them- 
selves to manage the trust business. The reason is that the settlor 
has trusted all the tiustees, and it behoves each and every one of them 
to exorcise his individual judgment and discretion on every matter, 
and not blindly leave all matters to his co-trustees. Munch v. 
Cock rill, 5 My. and Orll. 179. * Y 
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m 


(1) Trust, a joint office. 

(а) Whero the administration of the trust is vested in co-trustees, they all 

form, as it were, but one collective trustee, and therefore must exe- 
cute the duties of the office m their joint capacity. Ex parte 
Griffin , 2 (11. and J. 116. Z 

(б) Whatever may be the number of trustees, the office is a joint one, and the 

co-trustees all form, as it were, but one collective trustee, and therefore 
must perform thpjr functions in their joint capacity. 17 M. 212. A 

(2) Effect of refusal of one trustee to join. * 

If any one trustee refuse or be incapable to join, the others are incompetent to 
proceed without him, and tho administration must devolve on the 
Court. Luke v South Kensington Hotel Co., L.R. 7 Ch. D. 789. B 

(3) Act of one trustee. 

(a) The act of one trustee, dono with the sanction and approval of a co-trustce 

may be regarded as the act of both. Messena v. Carr , L.R. 9 Eq. 
260. C 

(b) But such sanction or approval must bo strictly proved. Lee v Saukey , L. 

R. 15 Eq 204. D 

(4) Duty of Court where there are numerous trustees 

When the trusteos arc numerous, the Courts ordinarily give a spocial direction 
that the money should be paid to any two or more of them. Attorney- 
General v. Bnckdall , 8 Bcav. 223. E 

(5) Trust— Public and private. 

In private trusts, the acts of the majority of the trustees cannot bind the 
estate, but in the case of public trusts, the act of the majority will 
bind tho rest, unless tho act is be) ond the proper sphere of the duty 
of the trustees. Wilkinson v. Malm, 2 Tyr. 544. F 

(6) Joint action in receipts for money. 

A receipt for money must, in tho absence of a receipt clause specially woided, 
receive the joint authentication of the whole body of trustees, and not 
of the majority merely, or it will not be valid. Walker v. Syvwnde , 3 

S. W. 63 ; Hall v. Franck , 1 1 Beav. 519. G 

(7) All trustees must prove. 

If a debtor to the trust becomes bankrupt, all the trustees should join in the 
proof ; but, under tho particular circumstances, the Court will make 
c an order for some of the trustees to prove. Ex parte Smith , X Deac. 

391. H 

(8) Acknowledgment of debt by one trustee. 

wjll not save the bar of limitation. Richardson v. Young , L.R. 6 Oh. 

App, 478 , Re Macdonald , (1897), 2 Ch. 181. I 

(9) Dividends and rents. 

If stock be standing in the names of several co-trustees, then, as they are joint 
tenants, and the bank does not recognise the trust, any one of them 
may receive the dividends, though all must join m the sale of corpus. 
• Re Couhon's Settlement , 17 L.T.N.S. 27. . J 
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/.— “Where one — all. ..Join. . .of trust”— (Concluded). • 

(10) Charitable trusts 

Where a numerous body are appointed trustees by the Court, as m cases of 
chanty, the Court, sometimes, for greater convenience, orders that a 
part of them shall form a quotum. Lew in, 1J Kd., p. 286. K 

(11) Co-trustees not to sever in legal proceedings. 

(a) The Court requires co-trustecs, unless under special circumstances, to defend 

a suit jointly, and if they sever, the extra costs thereby occasioned 
must be borne by the defaulting party. Ite4mac , 1897, 1 Ch. 251. L 

(b) But if one of tho trustees be a defaulter and indebted to the estate, the 

others will be justified in severing from lmn Smith v. l)ale % L.R. 18 
Ch. D. 510 (518). M 

(c) Where one trustee institutes a suit without consulting his colleague^, tho 

suit is not maintainable, though his title is domed by the others. 24 
M 296, 26 M 161 , 29 M. 302 N 

(12) Investment of trust funds. 

(а) All investments of trust moneys must be 111 the joint names of the trustees, 

except where it is not possible to do so, because of the rules of a com- 
pany. Consteidinc , 31 Beav. 130. 0 

(б) But they may permit one of thefn to receive tho income, though not the 

capital Townby v She/ borne, 2 W and T, 629. P 

(13) Co-trustees -Cheques. 

(a) The co-trustecs cannot permit one of thou number to sign cheques . the 

bankers aie not authorised to pay cheques signed by one only among 
them (Hough v. Bond , 3 My. and Ci 490. Q 

(b) If, however, a crossed cheque is signed b> both, it can be entrusted by one 

trustee to the other for payment to the beneficiary. Bernard v. Bag- 
shau i, 3 D. J. and S. 355 R 

(14) Co-trustees— Bonds. . 

Co-trustees should not allow bonds payable to bearer to remain with one of 
them, though they may allow olhei title-deeds so t u remain. Lewis v. 
Nobbs y 8 Ch. 1). 595. • g 

* 49, Where a discretionary power conferred on a trustee is not 

exercised reasonably and 111 good faith, such power 
fcionary °powef l* 3 rC lml Y be controlled b\ a principal Civil Court of^ 

original jurisdiction. 

* (Notes). 

General • 

(1) Principle involved in section. , 

Where a power is given to trustees to do, or not to do, a particular thing at 
their discretion, the Court cannot command or prohibit the trustees 
as to tho exercise of that discretion, providod their conduct be 6ona 
fide t and their determination is not influenced by improper motives, 
Thomas v, Derring , 1 Koen 729. * j 

an * 
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r General — (Concluded). 

(2) Investments— No control. 

Tho Court does not generally&cxercjse control over iho discretion of trustees in 
reference to the adoption of a particular investment. Lee v Young, 2 
Y. and C. Ch. C. 532, U 

(3) Maintenance to children— No control. 

Nor in respect of fixing the quantum ot maintenance to children. Lewsey v. 

Harding t Taunt 460. Y 

(4) Objects of trust— No control. 

Nor where trustees have been given a powor as to the objocts of the trust. 

Waldo v. Carly , 1C Ves 206. W 


/.— 44 Control of discretionary power. 99 

(1) Trustees need not give reasons: if they give reasons, Court could scrutinize. 

Tho trustees arc bound to exercise their discretion according to the circum- 
stances as they exist at tho tune. They need not give reasons for the 
exercise of their discretion m a particular way , but if they have 
stated their reasons, the Court can set aside their conclusions, if they 
have proceeded on false premises. Wilke's Charity , 3 Mac. and G. 
448. X 

(2) Fraud or misbehaviour— A sufficient cause for interference 

There is a sufficient giound for tho interference by the Court, if the discretion 
is exercised by the trustees fraudulently, or if they misbehave, or if 
the discretion is infected with mischief. Maddeaon v. Andieio, 1 Ves. 
59 Y 

(3) Court’s power to supervise where trustees are before it. 

The Courts have got an inherent power of keeping surveillance, in cases where 
the trustees are befoic it, although, m the trust-deed, the settlor has loft 
everything to the trustees. Attorney- General v. Governor of Harrow, 
2 Ves. 551. Z 

, (4) Public trusts. 

Tho principle embodied m S. 49, Trusts Act viz. , that, where the discretion- 
ary power is not oxercised reasonably and in good faith, such powor may 
be controlled by a Civil Court of onginal jurisdiction, is equally appli- 
cable to public trusts. It was held m this case (a case of public trust) 
that the discretion must be oxercised reasonably and in good faith, in 
furtherance of beneficial administration. 17 M. 212. A 


50. In the absence of express directions to the contrary 
contained in the instrument of trust 1 or of a 
charge for somees!* contract to the contrary .entered into with the 
beneficiary or the Court 2 at the time of accepting 
the trust, a trustee has no right to remuneration for his trouble, 
skill, and loss of time in executing the trust 3 . 

Nothing in this section applies to any Official Trustee, Ad- 
ministrator-General, Public Curator, or person holding a certifi- 
cate of administration. 
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(Notes). 

General. 

(1 Role embodied in section. • 

As regards trustees, — in the striot sense of the word, the 
them of any right to receive renmnerationjor 
and services. Le vin, p. 308, 11th Ed. 

(2) Reason for the rule. 

(<i) The one roason given for the goneral principle is that, on these pretences, if 
admitted, the trust estate might be loaded a # nd rendered of httlo value, 
besides the great difficulty there would bo m sottling and adjusting 
the quantum of such allowance, especially as one man’s time may be 
more valuable than that of another ; and there ca M be no hardship in 
this respect upon the trustoo, for it is m his own option whothcr he 
will accept the trust or not. Robinson v. Pett, 2 W. and J. * C 

(b) The true ground seems to be that, if the trustees were allowed to perform 
the duties' of the oflioe and to claim compensation for then* services, 
their interest would be opposed to their duty, and, as a matter of 
prudence, the Court will not allow a trustee or executor to place him- 
self m such a false position. The services he renders are only incident 
to the performance of the duties imposed by the trust deed. Ba ? rett 
v. ffarty, 2 L.R. Eq. 78U. * J) 

(3) Scope of section. 

The rule applies not only to those who arc trustees in the strict sense of the 
word, but to all who arc virtu \Uy invested with a fiduciary character 
c.r/., executors and administrators, mortgagees, receivers, a surviving 
partner, etc. Re Wills, L.R. 25 Q.B.J). , Re Ortmby , 1 Ball and B. 
189 ; But den v. Burden , 1 V. and B 170. E 

Directions — in the instrument of trust. 99 

(1) Allowance to trustee by settlor. 

If a settlor directs an allowance to the trustee, there is no objection to his» 
taking it. Webb v Eai l of Shaftesbury , 7 Vos. 480. p 

(2) Reference in cases where amount is not fixed. 

If the settlor has not settled a tWed amount, a reference will be directed to 
settle the quantum meruit. Ellison v. Amng , IVes. Sen. 111. G 

(3) Such allowance not to cease on the institution of suit. 

An allowance so given by the settlor, at the time of exocuting the trust deed, will, 
not cease on the institution of a suit. Baker v. Martin , 8 Sim, 26. H 

2 .— 11 Contract — entered — beneficiary or the Court. 99 

(1) Contract for allowance with cestui que trust. % 

The trustee may, at the time of accepting thd trust, contract for an allowance 
or remuneration for his services. Re Sherwood , 3 Beav. 338, I 

(2) How Courts view such contract. 

Bargains of this kind are watched by the Court With exceeding jealousy. 
Ayliffe v. Murray , 2 Atk, 58. J 


general rule deprives 
their personal labour 

B 
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2.— “ Contract . . . . entered — beneficiary or the Court 9 '— {Concluded), 

(3) How such contracts to be entered into. 

They must be freely made and not submitted from pressure. Barrett v. 
Hr utlry, 12 Jur. N.S. 42G. K 

(4) Fulfilment of such contracts. 

Where the contract, at the time when it was entered into, was valid, the 
conditions of it must be fulfilled to the letter, or the trustee is not 
entitled to his reward. Gould v. Fleetwood , 33 P. Wms. 251, note A. L 

(5) Contract by trustee solicitor with beneficiary. 

Where the person about to become trustee, and bargaining for remuneration, 
is a solicitor, who is acting as such in the preparation of the instru- 
ment of trust, which purports to "confer the right of remuneration, 
* there would be much difficulty to uphold the contract, unless the cliont 

had independent professional advice, or unless, at all ovents, the soli- 
citor can show that the precise nature of tl,io agreemont was distinctly 
explained to the client. Moore v. Fiowd, 3 M. and Cr. 48. M 

(6) Contract for allowance with Court. 

A trustee dealing with the Court is at liberty, before accepting the trust, to 
stipulate for any remuneration which the Court may choose to give 
him. Newpoit v. Bai ”, 23 Beav. 30. ft 

(7) Effect of omission to contract. 

But if he omit to contract with the Court before entering upon his duties, he 
will have great difficulty m obtaining compensation afterwards, and in 
no case will the Court remunerate a trustee foi his trouble, by per- 
mitting him to make professional charges, where tlio settlor has not 
so directed, but will compensate him for his trouble, if at all, by a 
regular and fixed salary. (Ibid,) Q 

3.— 11 A trustee has no right — trust. 99 

\l) Solicitor. 

(a) A solicitor trustee is not permitted to charge for his time, trouble, or atten- 
dance, but only for his actual disbursements i <\, costs out of pocket. 
New v. Jonnee , 1 Mac. and G. (5G8. p 

(/>) Tho reason is that a trustee placed in the position of a solicitor might, if 
allowed to perform the duties of a solicitor and to be paid for them, 
find it very often proper to institute suit and carry on legal proceed- 
ings, which he would not do if he were to derive no emolument from 
them himself, and if he were to employ another person. Harbin v. 
Darby , 28 Beav, 325. Q 

(c) Although a solicitor appointed executor is at liberty to charge for his pro- 

fessional services, he will only be entitled to charge for services strictly 
professional, and not for matters which an executor ought to have 
done without the intervention of a solicitor. Jim bin v. Darby , 28 
Beav. 325. R 

(d) A solicitor who is also executor cannot, by postponing probate, entitle 

« b himself to charge for professional work done for his co-executor in 

relation to his testator’s estate, Be Barber , L.R. 34 Ch. D. 77. 8 
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3. “A trustee has no right — trust”— (Continued). 

(2) Express trustee. 

Although a trustee should, by the chroction of the author of tho trust, carry on 
a trade or business at a great sacrifice of tune, lie will be allowed 
nothing for his personal trouble or loss of time. Brocksoppv. Barnes , 
5 Madd. 90. T 

(3) Constructive trustee. 

(a) A constructive trustee cannot claim a salary or remuneration for managing 

a trade or business. Stochen Bauvs, G Beav. 371. U 

(b) But contia, if one rightfully becomes possessed of another’s money and 

rightfully trades with it, in which case, though ho is a constructive 
trustee of tho profits so made, he is allowed reasonable remuneration. 
Wedderbum, 22 Beav. 84. . y 

(4) Trustee carrying on trade. 

A trustee carried on business for six years, and accrual of large profits to the 
beneficiaries was the result, but it was held that the trustee had no 
right to exact or charge any remuneration or bonus in respect of 
‘ such services. Benett \. Battle //, L R. 2 Eq. 787. W 

(5) Trustee cannot be receiver. * 

The trustee of an estato will not generally be appointed Receiver at a salary. 
Sutton v. Jones , Dick. 587. X 

Exceptions to the general principle of section. 

(1) Trustee may appoint Collector of rents. 

A trustee, though he may not act as a Collector himself with a commission, 
may, if the case require it, appoint a Collcctoi of rents at a commission. 
Cox v. IJennett , 39 W.R. 30S. Y 

(2) Trustee may appoint bailiff. 

(а) As a mail is not bound to be his own bailiff, if a trustee employs a skilful 

person in that capacity, the salary must bo allt wed. Bomtlion v. 
Hochmme , 1 Vern. 316. # Z 

(б) The Court will grant that indulgence, where the estate is at such a distance 

that the trustee must have appointed a bailiff, had the estate been 
his own. Godory v. Warsnn, 3 Atk 518 X 

(3) Payments to attorney to be recouped. 

If an executor paid an attornoy for his trouble and attendance in the manage- 
ment of the estate, he ought to be repaid tho sums he had so disbursed. 
Macnamara v. Jones , 2 Dick. 587. B 

• 

(4) Executor may appoint accountant. 

If the accounts be complicated, and the exeoiJtor or trustee take upon himself 
to adjust and settlo them, although it may occupy a great deal of his 
time and attention, the principle of equity is that ho cannot claim a 
compensation ; but if he choose to save his own trouble by employing 
an accountant, ' he is entitled to charge the trust estate with jit under 
the head of expenses. New v. Jones , Exch. 9 Aug. 1833, C 
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r 3'—** A trustee has no right — trust "—(Concluded), 

Exceptions to the general principle of section— (Concluded), 

(5) Trustee could employ agent. 

As a trustee will not be permitted to charge for his personal care and loss of 
time, it is but just that he should be allowed, on proper occasions, 
to call in the assistance of agents at the oxpenso of the estate. 
Lewin, p. 709. D 

(C) Non-action by executor— Legacy given to him by testator. 

If aa oxecutor is incapable of acting or doos not act, he cannot claim a legacy 
given for his trouble in the executorship. E 


Trustee may not 
use ^rust-property 
for his own profit. 


81. A trustee may not use or deal with the 
trust-property for his own profit 1 or for any other 
purpose unconnected with the trust. 


(Notes). 

General. 

(1) Principle of section. 

The principle is that trustees shall not derive any personal advantage from the 
administration of the trust property, and this principle is established 
with a view to keep the trustees in tho straight line of their duty. 
Burgess v. Whiote, 1 Eden 226. F 

(2) Exception to the general principle. 

The disability laid on the trustees does not apply to indirect gains obtained 
remotely and only incidentally because of his connection with the 
trust — Nor when he is himself the ultimate beneficiary. Cameran v. 
Came* an , 1893, 3 Ch. 46H. G 

(8) Scope of section. 

The principle of the section applies to agents, guardians, directors of a 
company, secretary of a company, and generally to all persons clothed 
with a fiduciary character. Mount v. Pat ke } 2 Atk 52 ; Power v. 
Glower , 3 P. Wins. 251 ; Costa lleca Ry. Co. v. Forwood (1901), 1 Ch. 
746. H 

l.—“A trustee may not . . . profit , ” 

(1) Trustee of a leasehold. 

< A trustee of a leasehold cannot get the, lease renewed m his own name ; if he 

does so, he would be a constructive trustee for the beneficiary. Keech 
v. Sandfoid , 2 W. and J. I 

(2) Trustee taking bribes. 

Similarly a bribe paid to the trustee, to milueneo him to lease or sell the trust 
property, has to be made good to the trust-estate. Chandler v. 
Bradley , 1897, 1 Ch. 315. j 


(3) Commissions paid to trustees. 

Commissions paid to a trustee by persons employed in trust- business, such as 
solicitors, belong to the eRtato. Smith (1896), 1 Ch. 71. K 
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“ A trustee may not — profit -(Concluded). 

(i) Trustee not to buy up debts for himself. 

If trustees or executors buy up any debt or encumbrance, to which the trust 
estate is liable, for a less sum than is actually duo thereon, they will 
not be allowed to take the benefit to themselves, but the creditors, or 
legatees or other cestm que trusty shall have the advantage of it. 
Robinson v. Pett , 3 P. Wms. L 

(5) Trustee— Mortgagee. 

X, a trustee, lont money on a mortgage. The mortgagor devised the equity of 
redemption to the mortgagee, not lftio wing, that the mortgagee was a 
trustee. Held, that X was a trustee of the accretion for tho benefi- 
ciarios. Heebie v. Payne , 54 L.J. 840. M 

(6) Retirement of trustee— Consideration therefor 

Where a trustee retired from the trust in consideration of his successor paying 
a sum of money, the money was held to be a part of the trust estate. 
Sugden v. Grassland, 3 Sm. and (riff. 192 N 

(7) Trustee carrying on trade. 

If tho trustee carries on trade with the trust estate, while he is liablo for all 
losses, he must account to the cestui que tt ust for all clear profits. 
Docker v. Sonces, 2 M. and K. 655. 0 

(8) Trustee bargaining with beneficiary. 

A trustee cannot bargain with hi» cestui que trust lor a benefit, nor can a 
cestui que trust give a bonefit to his trustee. Vaughton v. Noble, 30 
Beav. 34. P 

(9) Partner— Trustee. 

If, after a partnership has determined, a partner retains the whole assets in 
trade, he must account for a share of the profits to the other partners. 
Vyse v. Foster, L.R. 8 Ch. App. 309 \331) , AQd. m L.R. 7 App. C. 
318. Q 

(9 -a) Contra if trade not in a fiduciary position 

But if the trade is not in a fiduciary position, but trust moneys come to him, 
though with a knowledge of the trust, though he must account for 
the principal and interest, ho is not liable to account for the extra# 
profits. Stioudv. Gwyei, 28 Beav. 130. R 

(10) Heir purchasing encumbrance. 

An heir is regarded as a trustee for the ancestor's creditors, and he cannot 
hold an incumbranoe against him fot moie than he gave it. Lan- 
caster v. Fvors , 10 Beav. 154. S 

(11) A joint purchaser— a trustee. 

One of two joint purchasers of an estate is a trustee for the other of a pro- 
portionate part of tho benefit derived by the former from an incum- 
brance bought by him at a less value. Caster v. llorne , 3 Eq. Ca. 
Ab. 7. T 

(12) Trustee setting up adverse title. » 

A trustee cannot set up a title adverse to the cestm que trust, Langley v. 
Fisher, 9 Beav. 90 ; Tennant v, Tieitchard, L.R. 4 Ch. App. 537. 1) 

(12-fl) But he need not deliver property, if title paramount exists elsewhere. 

But though ho cannot do so, he noed not deliver the property to tho benoti- 
oiaty, if he has notice of title in another, which is paramount to the 
trust. Neale v. Davies , 5 lleG.M. and G, 258, # Y 
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52. No trustee whose duty it is to sell trust property, and no 
agent employed by such trustee for the purpose 
Trustee for sale 0 1‘ the sale, may, directly or indirectly, buv the 

or his agent may . . . 

not buy 1 . same or any interest therein, on his own account 

or as agent for a third person. 

(Notes). 

General. 

(1) Principle embodied in section. 

(а) Tho doctrine that a trustee cannot purchase from himself or his colleague 

stands more upon general principles than upon the circumstances of 
any individual ea*c They are completely prevented from so doing. 

• “ The purchase is genet ally not permitted however honest the circum- 

stances, the general intei ost of justice requiring it to be destroyed in 
cveiy instance, as no Court is equal to the examination and ascertain- 
ment of the truth in much tho greater number of ciscs.” Ex parte 
James , 8 Ves. 337 W 

(б) It is a principle which is universally applicable, that no trustee shall ho 

allowed to enter into any engagements, m which he has or can have a 
pcLSonal interest, conflicting with the inteicsts of those whom he is 
bound by fiduciary duty to protect. The principle is so much adhered 
to, that no question is allowed to he raised as to the fairness or unfair- 
ness of the transacton, for it is enough that tho parties interested 
object. It may be that the terms on which a tinstce has attempted to 
deal are as good as could have been obtained from any other quarter , 
that may oven ho hcttei, but so inflexible is the rule that no enquiry 
into the matter is permitted Aberdeen Hallway Co. v. Blacke , 
1 Macq. H.L. Cases 461 X 

(c) This action is based upon the principle laid down m Morse v. Royal , whoro 
Lord E skme said, with rcfoiencc to the caso of a trustee for sale soll- 

4 mg to himself, “Without any considciation of fiaud, or looking 

beyond the i elation ol the parties, the contract is void. There is no 
necessity for evidence, tho contract, is interdicted by the policy of the 
law. 12 Ves 355 (372) Y 

(3) Reason for the principle. 

The situation of the trustee enables him to know the value of the property, 
and, as he aoquued the knowledge at the expense of the beneficiary, 

• he must apply it for the letter’s benefit Moreover, if the trustee ap- 

peared at the sale .is a bidder, that would operate as a discouragement 
to other-*, who, seeing the vendor ready to purchase at or above the 
real \aluo, would feel a reluctance to enter into the competition. Ex 
* parte Lacey , 6 Ves. 629 Z 

% 

(3) Extent of the rule. 

It is not necessary to sho\y that the trustee hal obtainod an advantage, in 
ordor to set aside the purchase. The disability extends oven to pur- 
chases made collusivcly thiough the intervention of a third party. 

* ”, Campbell v. Walker, 5 Vob. 678. X 
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General— (Concluded) % * 

(4) Scope of the rule. 

(а) The rule enunciated in the section applies equally to executors, or adminis- 

trators, and executors de son tort. ‘ Tudor's Leading Cases p. 47. B 

(б) The principle against purchases by trustees applies more strictly to 

assignees in bankruptcy and their agents. James , 8 Vcs. 848. C 

(c) The rule applies even to other persons in fiduciary character, who are 

constructive though not express trustees. Knight v. Magonbanks , 2 
Hall and T. 308. # D 

(d) But the rule does not apply to purchase by a mortgagee from his mortgagor. 

Knight v. Magonbanks , 2 Hall and T. 303. E 

(<*) Nor does it apply to a person named as trustee, but who has disclaimed 
without having acted in the trust, or to a tenant for life whose consent 
to the sale is required bv the terms of the power, or to mere nominal 
trustees, as trustees to preserve contingent remainder, or to a trustee 
who has no duty to perform. Stacey v. Elph , 1 M. and K. 195 ; 
DicKonson v. Tabbot , L.R. G Ch. App. 32 ; Sutton v. Jones, 15 Vos. 
584. F 

“ Trustee for sale or his agent may not buy . 99 

(1) Trustee for sale may not purchase. 

(a) A trustee for sale, that is, a trustee who is selling, is absolutely and entire- 

ly disabled from purchasing the tru*t property — whether it be real 
estate, or a chaLtel personal, land or a ground rent, in reversion or 
posses,- ion, whether the purchase be made in the tiustee’s own name 
or in the name of trustee for him dnectly or indirectly. Fox v. 
Machreth , 2 B.C.G. 400 ; Croive v. Ballard , 1 Cox. 253 ; Campbell v. 
Walker, 5 Ves. 678. G 

(b) .For he who undertakes to act tor anotlici m any matter cannot, in the 

s,uno matter, act for hmisolf. Whichcote v. Ltuorcnce, 3 Ves. 740 ; 
Hall v Noyes , 12 Ves. 374. H 

(2) Trustee may not buy as agent. , 

As a trustee cannot buy on his own account, it follows that he cannot be per- 
mitted to buy as agent for a third person. Ex parte Bennett , 10 Ves. 
381 (400). I 

(3) Agent of trustee may not buy. 

The rule against purchasing the tiust property applies to an agent employed 
by the trustee for the purposes of the sale, as strongly as to the 
trustee himself. Whitcomb v. Mtnchm , 5 Mad. 91. J 

(4) Trustees may not lease to themselves. 

* The huso of an estate is in fact the sale of a partial interest m it» and there- 
fore trustees foi sale cannot demise to one of themselves. Ex parte 
Hughes, 6 Ves. 617. * K 

(5) The Court will not authorize the trustee to bid * 

(a) The Court has no jurisdiction, on behalf of the cestms que trust who are 
sut juris, to authorise a trustee to bid, for that is a question the cestuis 
que tr ust are on ti tied to decide for themselves. Ex parte James, 8 
Ves. 352. . L 


31 
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1.—“ Trustee for sale* or his agent may not buy 99 — (Concluded). 

(b) But if a sale by auction under the direction of Court has been tried in 
vain, ihe trustee can make proposals on his own behalf, and the 
Court may bo induced to accept the offer. Tennant v. Frencliard , 
L.R. 4 Ch. App. 537, M 

Exceptions to (leneral rule. 

(1) Trustee may purchase from cestui que trust. 

7'bore is no rule that a trustee, whethor for sale or othorwise, may not pur- 
chase from hirers tin que bust. Ex parte Lacey , 6 Ves. 62G, per 
Lord Eldon , see S 53. N 

(2) How Courts view the transaction. 

A purchase, by a trustee, from the cestui que bust, of the mtcrost of the lattci 
m the trust, is at all times a transaction of groat nicety, and one 
which the Courts will watch with the utmost jealousy. Coles v. 

' T/ ccothu l , 9 Ves 244, per Lord Eldon. 0 

(3) What should be done before such transaction. 

Before an> dealing with the cestui que to ust , the rolation botwoen the trustee 
and cestui que trust must be actually or virtually dissolved. Tho 
trustee may, if he pleases, retire from the office, and qualify himself 
for becoming a purchaser, by divesting himself of that character. 
Downes v. Crazebronk , 3 Mer 20ft. P 

(4) Where cestui que trust is under disability. 

If tho cestuisque trn^t be under disability as infants, the trustee, as he cannot 
be released from the liabilities of his situation, cannot, by act \npais, 
become the purchaser of the estate , but if it is absolutely necessary to 
sell and he oilers more than others, he may apply to the Court for an 
older to be allowed to puichase. Campbell v. Walker , 5 Vos. 678. Q 

(5) Purchase by surviving partner. 

Surviving partners may buy from the representatives of a deceased partner. 

Chambers v. Howell , 11 Boav. G. R 

(6) Purchase by one executor from one another. 

An executor who never proves can buy from an executor who provos. Claikw, 
Glatk , L.R 9 App. Ca 733. S 

(7) Terms on which the sale will be set aside. 

For , see S, 62, mlra . T # 


53. No trustee, and no person who has recently J ceased to be a 


Trustee may not 
buy beneficiary’s 
• interest without 
pei mission . 


trustee, may, without the permission of a principal 
Civil Court of original jurisdiction, buy or become 
mortgagee or lessee ot the trust-property or any 
part thereof ; and such permission shall not be 


given unless the proposed purchase, mortgage, or lease is manifestly 


for the advantage of the beneficiary. 


And no trustee whose duty it is to buy or to obtain a mortgage 
or lease ol particular property for the beneficiary 


Trustco for pur- 
chase. 


may bu\ it, or any part thereof, or obtain a mort- 
gage or lease of it, or any part thereof, for himself. 
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(1) Ss. 52 and 53 compared. , 

S. 53 docs not impose an absolute bar against a trustee purchasing trust estate 
from the beneficiaries, as S. 52 does in the case of trustoo for sale. 
It does not lay down any fixed and arbitrary rule that there can be no 
such purchase under any circumstances, however, since the trustee 
knows all about the value of the estate, the Legislature imposes a 
restriction, m., that permission must ho taken from Com t , it lays 
down a rule for the guidance of the Court, that the Court should 
be satisfied that the transaction is to the advantage of the beneficiaries. 
Williams v. Scott , 1900 A.C 499. U 

-m 

(2) Indian and English law. 

Under S. 53 of the Indian Trusts Act, the purchase by the trustee from the bene- 
ficiary would be void, if it is without the permission of the Court . if 
there is the permission, then the next question is whether the pci mis- 
sion can be given ; whereas, in England, the transaction is valid, even 
without such permission, if tbo parties were dealing at arm’s length, 
if tho transaction bo beneficial to the cestui s qnc t mutant and if 
full information was given to the beneficiaries of the value of the pro- 
perty, of the nature of their interest therein, and of the circumstances 
of the transaction. Cholhnqwnrth v Chambers , (189G) 1 Ch. G85. Y 

(3) Object of section. 

S. 53, Trusts Act, strikes at transactions by a trustee after acceptance of trust. 

It does not render void a moitgage in one's favoui, before one becomes 
a trustee of the proporty, by the deed of trust itself, as a condition of 
the trust imposed by the settlor 31 B. 271 W 

(4) Scope of section. 

(а) The section applies not only to a trustee, but even to a trustee of a sub- 

sidiary settlement, by which a share m the pioceeds of the sale is 
settled ; a purchase by him can be challenged by the beneficiaries ; it 
applies also to constructive trustees, as for example, a solicitor purchas- 
ing from a client, or a person, who is in the position of adviser to tho 
beneficiary, doing so. Tate Williamson , '2 Ch A. 55. X 

(б) A solicitor would come within the rule, if be buy direct from the client or 

from the client’s trusteo in bankruptcy . Spender v. Tapliam , 22 Beav. 
573; Barrow v. Willis , (1900) 2 Ch. 121. y 

(c) A trustee of a trustee’s marriage settlement is not within the purviewof the 
section. Ihclcley , 2 Ch. D. 190. 2 

1.— “Recently.” 

The term “ recently ” is somewhat vague, though, on the other hand, the men- 
tion of a specific period might enable a fraudulent trustee to evade 
the provisions requiring the permission of a Civil Court. No doubt, 
in construing the section, a Court would probably be guided by the 
circumstances under which the trustee retired from trusteeship, and 
whether, at the time of retirement, he had this object in view. Kx 
parte James , 8 Ves. 851. * X 
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f 2.—“ Trustee may not — permission . 99 

(1) Nature of the transaction. 

The transaction is not ipso facto void and could only bo impeached. Hichley % 2 
Ch. IX 190. ‘ B 


(2) Exceptions to the rule. 

(а) Mere nominal trustees, as, for instance, a trustee who has disclaimed with- 

out ever acting in the trust, may become purchasers. Levnn , 11th Ud., 
p. 566. C 

(б) Where the ceetuts qxle, trustant are creditors, the trustee could purchase only 

with the sanction of all. In Coles v. Ticcothick , Lord Eldon said “A 
trustee may buy from the cestui que ti ust, provided that there is a 
clear and distinct contract ascertained to be such, after a jealous and 
scrupulous examination of all the circumstances , that the cestui que 
, bust intonded the trustee should buy ; and that there is no fraud, no 

concealment, no advautage taken by the trustoe of information ac- 
quired by him in the character of trustee. 9 Ves. 234 (248) , 1 Smith 
233; 7R.R. 167. D 

(c) Similarly co-partners could purchase from the representatives of a deceased 

partner. Chambers v. Iloircll , 1 Bcav. 6. E 

(d) Where the beneficiary undertook the entire management of the sale to 

himself, and agreed to sell a lot to one of the trustees, it was held that 
the sale was not impoachable. Coles v. Trecothick , 9 Ves 234. F 

(e) Similarly, where a beneficiarystrongly urged the purchase upon one of 

the trustees, who at first expressed an unwillingness, but afterwards, 
upon being pressed, agreed to the terms, the sale was held to be valid. 
Morse v Boyal , 12 Ves. 355. G 

(f) The rule as to the extreme fairness to bo observed in purchasing from bene- 

ficiary does not apply, to persons, who are only constructive trustees 
by virtue of a business contract entered into with the said beneficiaries, 
as for example, a mortgagee could purchase from the mortgagor. 
Knight v. Majonbanks , 2 M. and G. 10. H 


54 , A trustee or co-trustee, whose duty it is to invest trust 


Co-trustees may 
not lend to one of 
themselves l . 


money on mortgage or personal security, must 
not invest it on a mortgage by, or on the personal 
security of, himself or one of his co-trustees. 


(Notes). 

Co-trustees may not lend to one of themselves . ” 

(1) Investment of trust moneys on personal security. 

(ft) Trustees may lend trust moneys on personal security, where they have 
• been expressly empowered to do so by tho instrument of trust. Forbes 
v. Iioss , 2 B.O. C. 430 , Paddon v. Richardson , 7 De G.M. and G. 5G3.I 
(6) But such authority cannot be considered to be communicated to a trustee, 
where theresis a direction in the instrument of trust to lend the money 
at interest at the discretion of the trustee, or on suoh good security 
as tho trustee can procure, and may think safe. Wilkes v. Steward 
• G. Coop 6. J 
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“ Co- trustees may not lend to one of themselves "—(Concluded)^ 

(2) Power to lend on personal security under the instrument. 

A , may mean permission to, lend on the secuiity of personal property, or 

tho security of the personal undertaking of the borrower, on a simple 
bond. Pickard v. Andetson, 13 L.R. Kq. GOB. K 

(3) Power to lend on personal security— Lending to one of co-trustees, If allowed. 

(a) Where the instrument empowers the trustees to lend on personal security, 

they are prohibited from lending to one of themselves. Stickney v. 
Sewell, 1 M. and Cr. 14. „ f, 

(b) The reason is that the author of the trust rolies upon the united vigilance 

of all the trustees, in respect of the solvency of the borrower. Westover 
vr Chapman , 1 Coll. 177. M 

(4) Lending of trust-moneys on mortgage to one of trustees— if allowed. 

(o) Tt is not competent to a trustee to lend trust-monc\s on mortgage to 
another co-trustce. Stichney v. Sewell, 1 M. and Or. 8. N 

(6) The reason is that all must exercise an impartial judgment as to the 
sufficiency of the security. Cinsskill v. Boron , 32 Bcav 8G, Fletcher 
v. Oreen, 33 Beav. 426. 0 

CHAPTER VI. 

Of the Rights and Liabilities of the Beneficiary. 

53. The beneficiary has, subject to the provisions of the in- 
Hight to rents strunient of trust, a right to the rents and profits 

and profits!. of the trust-property. 

(Notes). 

[N.B —See, also, notes under Ch. Ill, supra, and under S. 56, infra.] 

Beneficiary. 

Under the Indian Trusts Act, the beneficiary has no estate or interest in the 
subject-matter of the trust. 11c lias only a right to proceed against 
the trustee. 18 M.L.J. 158. P 

1.—** Right to rents and profits 

(1) Cestui que trust's estate in simple trust. 

Where there is a simple trust, the equitable ownership is compounded of the 
pernancy of the profits and the disposition of the estate — the jus 
habendi and the jus disponendi Smith v. Wheeler , 1 Mod. 17. Q 

(1-a) Rents and profits. 

Tho cestui que trust has a right to take rents and profits or income of the trust 
property. Smith v. Wheeler, 1 Mod. 17. R 

(2) Right of cestui que trust to possession of lands. , 

Where there is a trust of lands, the cestui que trust may compel the trustee to 
put him m possession of tho estate.* Brown v. How , Barn. 354 ; see, 
also, Attotney-Qeneral v. Lord Gove, (ibid.), p. 150. 8 

(3) Rule giving cestui que trust possession— Applicability. 

(«) The rule giving the cestui que trust possession can be applied only to the 
simple trust in the strict sense. Jenkvns v. Milford , 1 J. an&W, 629, T 
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f 1.—** Right to rents and profits "—(Concluded). 

(6) For, where the cestui que trust is not exclusively interested, but others 
have also a claim, it rests in the discretion of the Court whether the 
actual possession shall reniain with the cestui que trust or the trustee, 
and, if possession be given to the cestui que trusty whether he shall 
not hold it under certain conditions and restrictions. (Ibid.) U 

(4) Cestui que trust ejected from possession— Liability of trustee. 

Where a trustee ejects a cestui que trust from the possession of the estate, the 
latter may compel the trustee to account, not only for rents actually 
received, but also for the whole of the rents legally payable by the 
tenants. Kaye v. Poivel, 1 Ves. Jun, 408. Y 

(5) Chattels personal— Cestui que trust's possession. 

“ In trusts of chattels personal, as whore heirlooms arc vested in a trustee on a 
€ trust for the persons successively entitled under the limitation of a 

strict settlement, the cestui que trust for the time being is equally 
entitled to the use and the possession of the goods during the con- 
tinuance of his interest.” Lcwin, 11th Ed., p. 858. W 

(6) Conveyance, right to call for. 

A cestui que trusty entitled to require the trustee to put him in possession of 
the trust property, may call upon the trustee to convey the pioperty 
to such personas he direets. Payne v. Barker , S.G. Bridgm. Rep. 
24. X 

(7) Cestui que trust's estate in special trusts. 

A cestui que trust can have the intention of the author of the trust specifically 
enforced to the extent of his particular interest. Sec Lewin, 


p. 864. Y 

(8) Trustee and beneficiary, rights of. 

A beneficiary has the use, whereas the trustee has the legal ownership. See 
Griffith’s Trusts Act, p. 111. Z 

(9) Order under this section— Appeal. 

t There is no appeal from an order under this section. 19 A. 131. A 


86. The beneficiary is entitled to have the intention of the 
Eight to spccifio author of the trust specifically executed 1 to the 
execution. extent of the beneficiary’s interest ; 

and, where there is only one beneficiary and he is competent 
Right to transfer to contract, or where there are several beneficia- 
ol possession a. vies aru ] they are competent to contract and all 

of one mind, he or they may require the trustee to transfer the 
trust-property to him or them, or to such person as he or they 
may direct. 

When property has "been transferred or bequeathed for the 
benefit of a married woman, so that she shall not have power to 
deprive herself of her beneficial interest, nothing in the second 
clause of this section applies to such property during her marriage 3 . 
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Illustrations. 

4 (a) Certain Government securities are given to trustees upon trust to accumulate 
the interest until A attains the age of 24 and then to transfer the gross amount to him. 
A, on attaining majority, may, as the person exclusively mtorestod in the trust-property, 
require the trustees to transfer it immediately to him. 

5 (6) A bequeaths Rs. 10,000 to trustees upon trust to purchase an annuity for B, 
who has attained his majority, and is otherwise competent to contract. B may claim 
the Rs. 10,000. 

ti(c) A transfers certain property to B, and directs him to sell or invest it for the 
bonofit of C, who is competent to contract. C may elect to take the property m its 
original character. 


• (Notes). 

* 

N.B. — See also notes under S. 56, supra. 

Intention of — specifically executed.” 

(1) Right to specific execution. 

, (a) The may be dofined as the right to enforce in equity the specific 

execution of the intention of the settlor to the extent of the cestui que 
trust's particular interest. , Lewi n, p. 804. B 

(6) Though others entitled may oxpress a desire that the trust should be 
differently administered, )ot, if such divergence from the donor’s 
intention would be prejudicial or injurious to the right of any one 
cestui que trust , that cestui que h ust may compel the trustees to act 
up strictly and literally to the line of duty prescribed. Deeth v. llak> 
2 Moll. 317. C 

(c) “The intention of the testator is to bo considered.* Godcfroi, p. 578. D 

(d) A trustee “ is to adhere to the terms of his trust, in all things, great and 

small, important and seemingly unimportant.” Birrell, 22, E 

(e) “ Every person who accepts a trust is bound to execute it with fidelity f 

and with reasonable diligence.” 2 St. Eq. Jui. 918 , see, also, Charit- 
able Corporation v, Sutton , 2 Atk. 400. F 

(/) Trusts must bo fulfilled strictly according to the directions. Craven v. 
Ctaddock, 20 L.T.N.S. 638. G 

(g) Where, m view of the benefit of those who were to take m succession, the 
testator had placed the property m the bauds of the trustee, such in- 
tention ought not to be defeated by delivering over the property to the 
cestui que trust for life, unless where, from the natuicof the’ property, 
it was clear that the testator could not have intended to oxclude the 
cestui que trust from possession of the property. Tuid v. Lister , 5 Madd. 
429. See, also, Blake v, Bnnbury , 1 Ves. 194. • H 

(2) 8. 12, Specific Relief Act. * 

According to , specific performance of any contract may, in the discretion 

of the Court, be enforced, when the act agreed to be done is in the 
performance, wholly or partly, of a trust. See also the illustration to 
cl 9 (a) of the section. • I 
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t Intention of. . . . specifically executed 9 ’—(Continued). 

(3) Conversion of apodal trust into simple trust. 

“ If thorc be only one cestui que trust , or there be several cestuis que trustant and 
all of one mind (in each ease sui juris), the specific execution may be 
stayed, and the special trust will thou acquire the character of a sim- 
ple trust.” Lewin, p. 864. J 

(4) Ono of several beneficiaries can compel sale. 

In the case of a trust for sale, even where ono only of the beneficiaries desire a 
sale, when the rest of them prefer retention of tho property as realty, 
the trustee can bo compelled to carry out the sale. Deeth v. Hale, 
2 Moll. 317. But seo Marsden v. Kent , 5 C.D. 598. K 

(5) One of several beneficiaries cannot prevent sale. 

(а) On a trust to sell property and divide the proceeds among the beneficiaries, 

• one of the beneficiaries cannot by himself provent the disposal of his 

* share. Holloway v. Radclitfe, 23 Beav. 163 , sec Biggs v. Beacock, 22 
Ch. I). 284. L 

(б) But whore all the beneficiaries agree, thoy can put an end to tho trust and 

insist on the property remaining as realty, lie Cotton's Trustees, 19 
Oh. D. 624 ; seo Dixon v. Gay fete, 17 Beav. 421. M 

(6) Trust for Bale— Acceleration of trust— Consent of beneficiaries. 

(a) Whore a trust for sale, after ttfo death of a certain person, is croatod, tho 

trustees cannot accelerate such trust, so as to bring the estate to sale 
during that person’s life, even with his consent, except where all tho 
beneficiaries are sui jm is and consent, heisham v. Chawner , 4 K.L. 

J. 458. N 

• 

(b) This rule is so stringent that a promaturc sale cannot bo ordered oven by 

tho Court. Blaclchw v. haws, 2 Hare 40. 0 

(c) Aud tho more fact that all the benoficiaries may subsequently consent to a 

premature sale by trustees will be no ground for enforcing such sale 
on an unwilling purchaser. Re Head , 45 Ch. I). 310. P 

v7) Right of beneficiaries in respect of legacies. 

Iu tho case of legacies devised upon trust for the purchase of annuities, the 
logatoes, the intendod annuitants, may, if thoy bo sui juris , claim the 
legacies at once. Dawson v. Hearn, 1 R.L.M. 606. Q 

(S) Agreement by benefieiary not to interfere with trust, effect of. 

An express undertaking by tho cestui que trust, not to sock to put an end to 
tho special trust, cannot by itself preclude him from determining 
tho trust subsequently. Re Hale and Clarke , 55 L.J.N.S. Oh. 550 ; 
34 W.R. 624 ; 55 L.T.N.S 151. R 

(9) Special trust will proceed. 

till specific execution of the same is countermanded by the cestui que trust 

' or the joint cestuis que tt ust. See Walter v, Maunde, 19 Vos. 429. S 

(10) Extent and nature of estatd to be conveyed. 

(a) A cestui que trust has no right to ask for a conveyance of a larger legal 

estate than he has equitable. Saunders v. Neville , 2 Vern. 428. T 

(b) Nor can he require the trustee to convey the trust estate piocc-moal at 

► ^ various times. Goodson v. Ellisson, 3 Russ. 583 (594). U 
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I.— “ Intention of — specifically executed 99 — (Concluded). 

(c) Nor can a trustee, like a mortgagee, be called upon to convey the estate 

by any description other than that by which the conveyance was 
made to himself. (Ibid,)' Y 

(d) Nor can a trustee be called upon to execute a conveyance containing 

recitals which are inaccurate. Hartley v. Burton , 3 L.B. Gh. App. 
865. W 

(11) Co-trustee’s accounts) sanction of. 

A trustee, in addition to his duty to render accounts, becomes liable himself 
for misrepresentation, if ho stands by and sanctions the rendering 
of improper accounts by a defaulting trustee. Ilorton v. Brocklehurst 
(No ; 2), 29 Beav. 504 ; see, also, Brazier v. Camp, 63 L.J.Q.B. 237. X 

(12) Right of beneficiary to accurate information. 

(а) A beneficiary is ontitlod to get accurate information regarding the state 

of the trust-property, and to inspect tho accounts relating to it. 
Ottley v. Gilby , 8 Beav. 602. Y 

(б) So also a logatee. (Ibid,) Z 

(18) Suit by representatives of testator. 

The representatives of a testator, who created trusts for religious or charitable 
purposes, are competent to sue for tho enforcement of, or rectification 
of the abuses in, tho trusts, oven though such representatives may 
not be personally interested in the same. 5 0. 700 — 6 C.L.R. 58. k 

2.— "Right to transfer of possession . 99 

(1) Beneficiary’s right to possession from trustee. 

(a) A trustee holding trust-lands can be compelled to put tho beneficiary in 

possession of them, and the trustee ejecting him will be liable to 
account to him for rents. Kaye v. Powel , 1 Ves. Jur. 408 ; see Brown 
v. How, Barn 354. B 

(b) Where there is only ono person interested in the trust and ho is sui juris, 

or where there arc several and they all happen to bo of one mind, the 
trustee may bo called on to stop the execution cf the trust, and at 
once transfer the legal estate to the beneficiary or the beneficiaries. 
Josselyn v. Josselyn , 9 Sim. 63 ; sec Saunder v. Vautier , 4 Beav. 115 ; 
see 111. (a) to the soction. C 

(2) Trustee and cestui que trust— wrongful withholding. 

(a) A trustee has no right to withhold the property, after demand of possession 
of the same by the cestui que trust entitled thereto. 18 M.L.J. 206. D 
(5) When ho thus wrongfully withholds, ho is in the position of a wrong-door, 
and, as such, cannot grant remission of rents to tenants. (Ibid.) E 

(3) Trustee refusing to transfer— 'Effect. 

(a) A trustee refusing to transfer possession at Ihe beneficiary’s request, and 
thus driving him to take proceedings for compelling him to do the 
same, will be liable to pay the costs of such proceedings. Jones v. 
Lewis , 1 Cox. 199. F 

(i b ) Unless there was reasonable ground for such refusal. Goodson v. Ellissm , 
3 Buss. 583. u B 
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2, — “ Right to transfer of possession 99 — ( Continued ). 

(c) Or ho acted bona fide under the advice of counsel. Angler v. Stannard, 3 

M. and K. 556 ; Scott v. Milne, 25 Ch. D. 710 ; Be Beddoe , (1893) 1 
Ch. 547. H 

(d) In Watts v. Turner (1 R. and M. 634), the trustee has been made to pay 

costs, though the cestui quc trust , instead of filing a bill , might have 
enforced a conveyance by the summary process of a petition, I 

(4) Delay by trustee in the assignment of legal estate— Costs of suit and conveyance. 

Where there is no excuse whatever for tho delay in the execution of a deed by 
a trustee, which he is bound to execute, and the trustee has been, 
through his own negligence and obstinacy, though through no actual 
misconduct) further than the delay he has shown iu doing what he is 
bound to do), brought into Court, the trustee will, though his position 
, may undoubtedly be a thankless one, bo made to pay the costs of the 

* suit, though, however, he will got his costs of, and attending, the 
conveyance. 11 0. 628. J 

(5) Improvident beneficiaries not disentitled to payment. 

A beneficiary is not disentitled to payment, merely because he may bo impro- 
vident , trustees withholding payment from a cestui quc trust, who is 
a sui juris, on this ground, will have to pay the costs of tho suit to on- 
force payment. De Burgh v. M'Clmtock, 11 L.R. Ir. 220, K 

(6) Costs to be discharged out of estate. 

The costs which a trustee incurs as regards conveyance must be paid by the 
cestui quc trust , or, which is the same thing, must bo discharged out 
of the trust-estate. Lewin, p. 864. L 

(7) Inquiries by trustees. 

In a conveyance and transfer by a trustee by order of a cestui que trust , the 
trustee must enquire whether the title of the cestui que trust is com- 
plete. Goodson v. Ellisson , 3 Russ. 583. M 

(8) Beneficiary to make out exclusive right to possession. 

K> A trustee may insist upon its being clearly made out that tho person seeking 
for transfer of possession from him has tho exclusive right thereto as 
cestui que trust. Holford v. Phipps , 3 Bcav. 434 ; Etchells v. William- 
son , W.N. 1869, p. 61. N 

(9) Possession in case of several beneficiaries- Discretion of Court. 

Where there are several beneficiaries, none of whom is entitled to exclusive 
possession, tho decision as to whether the trustee or beneficiaries 
should have possession rosts in the discretion of the Court. Pugh v. 
Wanghad, 12 Beav. 517. 0 

(10) SerieB of equitable interests. 

(a) “ In general, m the simple trust, there arc no intermediate steps of the 
equitable interests, so that, if A be trustee for B, who is trustee for C, 

A holds in trust, for C, and must convey the estate as C directs ” 
Head v. Lord Teynham , 1 Cox. 57 , see Lewin, p. 862. P 

(ft) 41 But if any special confidence or discretionary power be reposed in B, 
which requires him to have the legal estate, he may then call upon 
$he original trustee to execute a transfer to himself.” Wetherell v. 
Wilson, 1 Keen 86. Q 
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2.— 94 Right to transfer of possession ”— ( Continued ). • 

(11) Cestui que trust* s right to hold property absolutely. 

(a) The right of beneficiarios, wbo attain the age of twenty-one, to enter upon 

the absolute use and enjoyment of the property given to them by will, 
must always bo upheld, notwithstanding any directions by the testa- 
tor to the effect that they are not to enjoy it until a later ago. Gos- 
ling v. Gosling, Johns *2G5 ; see, also, Bubb v. Padwick , 13 Ch. D. 
617. R 

(6) If the cestui que trust has an absolute <and indefeasiblo interest in the trust 
property, he is not bound to wait until the time fixed by tho author 
of the trust. See Agnew, at p. 271. S 

(c) But it is otherwise, if the intermediate estate doos not go to the same bene- 

ficiary. Tie Colyian , Henry v. Strong , 39 Ch. D. 443 (but see Kears- 
ley v. Woodcock, 3 Ha. 185) ; see Underhill, p. 297. % T 

(d) Where a fund is given on trust to accumulate until tho beneficiary reaches 

a certain age beyond majority, he gots the right, as soon as he attains 
majority, to claim that the fund should be paid over to him as the 
person exclusively entitled thereto. Magratli v. Morehead, L.R. 12 
Eq. 491. U 

(12) Beneficiary not estopped by taking portion of relief. 

The mere fact that a beneficiary* aware of a breach of trust, chooses to take 
from the trustee a portion only of tho relief that the beneficiary is 
entitled to, does not, by itself, deprive him of tho right to obtain the 
further reliefs as well. Inie Cross, 20 Ch. D. 109. Y 

(13) Money given to be laid out in land to be conveyed, or land to be sold, and * 
proceeds paid to A— Election. 

“ Where money is given to be laid out m land, to be convoyed to A, though 
there is no gift of the money to him, yet in equity it is his, and he 
may eloct to have it laid out ; on the other hand, where land is given 
upon trust to sell, and pay the proceeds to A, though no interest in 
tho land is expressly given to him, in equity, he is the owner, and 
the trusteo must convey as he shall di rcct . if there are other purposes 
for which it is sold, still he is entitled to the surplus of the price, as the 
equitable owner subject to those purposes , and if he provides for them, 
ho may keep the estate unsold.” Pearson v. Lane , 17 Ves. 101. W 

(14) Trustees for appointees. 

Trustees, holding a fund on such trusts as a person, by an instrument to be 
executed in a particular manner, may appoint, must of course bo 
careful, in transferring it to the appointees, to see that each and every 
formality attending the power has been duly observed. Hopkins v. 
Myall , 2 E. and M. 86. X 

(15) Mortgagee of all beneficial interest. 

.(a) A mortgagee of an only beneficiary, or, what comes to the same thing, of 
the several beneficial interests of* all the beneficiaries, cannot put an 
end to a trust (say, for sale), and demand a conveyance of the legal 
estate from the trustees, so long as any equity of redemption is in 
existence (i.e., to say until sale or foreclosure). Underhill, p. 300. Y 

(b) Ho doubt when he has obtained a decree for absolute foreclosure, he could 

put an end to the trust. (Ibid.) ; Copper v. Allen , 4 Ch. D. 802. % 
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' 2.— "Right to transfer of possession "—(Concluded). 

(16) Adverse possession— Cause of action— Trustee and cestui que trust— Limita- 
tion. 

(а) When property is placed in the hands of another by way of trust, no cause 

of action arises to the owner, until there has been a demand by the 
owner for the restoration of the property, and a refusal by the trustee 
to give up the property. 3 B .L.R. Ac. 409. A 

(б) The period of limitation begins to run from the date of such refusal or 

distinct assertion ei adverse right, and not from the date the trustee 
enters into possession, (Ibid.) B 

(17) Property dedicated to idol— Rights of heirs. 

Where a Hindu widow dedicated property by deod to the worship of an idol, 
and the property was given to trustees in trust, after the death of the 
1 widow, tu permit the male heirs of her late husband to receive the 

rents, held, that such heirs were entitled to actual possession and to 
the rents and profits of tho estate, provided they devoted it according 
to the provisions of the deed to the worship of tho idol. 3 B.L.R.O.C. 
92. C 

(18) Opinion of majority of beneficiaries prevails. 

Where a question of trust management has boen fairly considered by all the 
Uralars of a Malabar Devesam, so that oach has an opportunity to 
let his views be known before a decision is passed, the opinion of the 
majority is binding on the minority, if it be arrived at in the fair 
exercise of the discretionary powers committed to them. 6 M. 270. D 

(19) Trustee, whether can insist on obtaining release. 

A trustee cannot insist on obtaining a rolea&o as a condition precedent to his 
delivering the trust property to the beneficiary. So he will be mulcted 
in costs even though he bona fide believed that he had such right. 13 
M.L.J. 20G (208). E 

(20) Suit by two out of eleven beneficiaries for possession— Maintainability. 

See 23 M. 239. F 

(21) Decree against transferee. 

Devise of taluka to certain persons in succession for life and remainder in fee — 
Grant by Grown to a life- tenant of an absolute estate — Declaration of 
trust by grantee in favour of surviving devisee —Transfer by gift by 
grantee in breach of trust —Attachment of part of taluka in execution 
of money-decree against grantee and transferee — Objection to attach- 
ment by heir of remainderman — Trust — Escheat — Property not 
saleable in execution of decree against transferee. Oudh S.G. 224. G 

3,—** When property — marriage . " 

& 

Restraint on anticipation. 

(a) By no device whatever can the bo evaded. See Stanley v. Stanley , 

7Ch. D. 589. H 

(b) The reason for this is the peculiar nature of the trust. See Agnew at p. 272. I 

(q) It isdh tended as a provision for the wife, and the objeot would be defeated, 
if the wife could obtain possession of the principal. (Ibid.) J 
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3 . — “ When property. . ..marriage (Concluded). ' 

(( d ) Where consols had been boqueathed on trust for providing a life-annuity to 
a lady, to be held for her separate use without power of anticipation, 
but, the lady was unmarried, and the restraint on anticipation was of 
no effect, she was held to possess the right of at once compelling the 
• transfer of the consols to her own name. lie Brown , 27 Bcav. 324. K 

(i e ) But if there is a gift to the lady and her issue , she being not thoonly person 
beneficially interested, will not be entitled to demand the capital. 
Wise v. Piper, 13 Ch. D. 848. # L 

(/) Where a fund is vested in trustees in trust for a wife for her soparate uso, 
with remainder on such trusts as she may by will appoint, and she by 
wilVgives legacies, and disposes of the rosiduo and appoints executors, 
the original trustees are bound to transfer the fund to the executors to 
be administered by them. Re Plnbrich's Trust , 13 W.R. 570 ; Uayer 
v. Outley , 14 L.R. Eq. 1 (Ibid.) * M 

4. — “III. (a). 99 

Josselyn v. Josselyn , 9 Sim. G3 (noted supi a) forms the basis of this lllust ration. N 

5. — "111. (b). 99 

- Re Brown , 27 Beav. 324 (noted supra) forms the basis of this illustration. 0 

6. — "111. (c). 99 

Contra , Holloway v. Radchffc , 23 Beav. 1G3 (noted supra). P 

57. The beneficiary has a right, as against the trustee and all 

* ht to ins ect P ersons claiming under him with notice of the 
and 1 take * 00 ^ 103 ^ trust, to inspect and take copies of the instrument 

accounts n &cV rU8t * * rus *» the documents of title relating solely to 

the trust-property, the accounts of the trust-pro- 
perty, and the vouchers (if any) by which they are supported, and 
the cases submitted and opinions taken by the trustee for his guid- 
ance in the discharge of his duty. 

(Notes). 

1.— "Right to inspect — accounts, etc. 99 

(1) Right of beneficiary to inspect and take copies. 

(a) It is open to the beneficiaries to demand, at all reasonable times, inspec- 

tion of documents relating to the trust. Re Cowin , L.R. 31 Ch. D. 179 ; 
Wynne v. Hunberstcm , 27 Beav. 421. Q 

(b) And, at their own expense, to obtain copies of the same. Ex parte Holds- 

worth , 4 Bing. N.S. 386. R 

(2) Expense of copy not to be charged on trust funds. 

The expense of supplying the beneficiary with a copy of the accounts cannot 
be charged on the trust funds. Ottley v. Gilby, 8 Beav. *602. g 

(3) When does right to inspect come into existence. * 

(а) But the right of cestui que trust to inspect does not come into existence, 

until the relation of trustee and cestui que trust has been established 
to the Court’s satisfaction. Wynne v Hunberstcm , 27 Beav. 421. T 

(б) For, as long as the claim is disputed, the would-be cestui que trust if con- 

sidered only as a stranger. (Ibid.) y 
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1.—** Right to Inspect — accounts , etc,”— (Continued). 

(c) If the rolation of trustee and cestui que trust has been established, all coses 
submitted and opinions taken by the trustee, for his guidance, in the 
discharge of his duty, and not for the purpose of his own defence, m 
any litigation against himself, must be produced to the cestui que 
trust . Wynne v. Ilunberston , 27 Beav. 421. ^ 

(4) Inspection directly or through solicitors. 

A trustee must permit the inspection of accounts and vouchers by the benefi- 
ciary v directlf or even through his solicitors. Kemp v. Bum , 4 Giff . 
348 ; Ottley v. Gilby , 8 Beav. 602. W 

(5) Trustee to keep himself ready with accounts. 

(a) As an incident to the beneficial enjoyment, the cestui que trust is entitled 

to call on the trustee to give accurate information as to the state of 
' the trust property. Spring v. Dcishwood , 2 Giff. 521. X 

(b) It is the essential duty of every person liable to render accounts, whether as 

a mere agent or receiver or executor or as trustee, to always keep 
himself ready with such accounts. Pearse v. Green , 1 J. and W. 135. Y 

(6) Right of legatee. 

(a) A legatee is a quasi cestui que trust. Ottley v. Gilby, 8 Beav. 602. Z 

(b) Hence, he has a right to have a satisfactory explanation of the trust pro- 

perty and a right to inspect the accounts. (Ibid.) A 

(c) But ho is not entitled to ask for a copy of the accounts at the expense of 

the estate. Ottley v. Gilby, supra. B 

(7) Title-deeds, custody of. 

(a) The title-deeds of an estate do not form a part of the usufructuary enjoy- 

ment. Lewin, p. 853. C 

( b ) The trustees have a right to the custody of the instrument creating the 

trust, and of all muniments of title relating to the trust property. 
Meux v. Bell, 1 Hare 95. D 

( c ) Trustees must have the documents relating to the trust with them, for 

they are m duty bound to maintain and defend all suits necessary for 
protecting and preserving the trust estate, e,g .. rent-suits. Goode 
Burton , 11 Jur. 851. E 

(d) Where, on a person vesting an estate in trustees upon particular trusts, one 

of which being to receive the rents and pay them over to the settlor 
for life, the deeds are delivered into the possession of those trustees, 
they have a right to the custod} of them for the benefit of all parties 
interested. Garner v. Hannyngton, 22 Beav. 630, F 

(8) Trustees may sue for custody of title-deeds. 

(a) Since trustees are entitled to have possession of the title-deeds, they may 

institute proceedings to have them delivered up. Smith v, Willis , 
* Tajr. 159. G 

(b) If the legal estate? whether of freeholds, copyholds, or leaseholds, is vested 

in a trustee or executor, in trust for the cestui que trust entitled 
absolutely in possession (and not for certain individuals entitled in 
succession), the cestuis que trust (if they are infants, their guardians) 
have right to institute proceedings for getting the custody of the deeds. 
See Lewm, p. 884. H 
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i.— “Right to inspect.... accounts, etc.* 9 — (Concluded). , 

(9) Title-deeds not with trustee -Effect. 

There being a trust to perform, if thev trustees willingly permit the title-deeds 
relating to trust-estate to get out of their possession, thoy will be 
guilty of a breach of their duty. Mcux v. Bell , 1 Hare 95. I 

* (10) Trustee improperly handing oyer deeds— Effect. 

If a trustee improperly hands over or lends the deeds to the sottlor, under 
circumstances showing a case of gross negligence amounting to fraud, 
and the settlor began to deal with the* estate s# an absolute owner, the 
trustee may be made responsible for the con sequences. Evans v. 
Bicknell, 6 Ves. 174 (190). J 

(11) Cestui que trust for life permitted to keep deeds with him— Effect. 

If a cestui que trust for life is permitted to keep the title-deeds with him ^ he 
may mortgage or transfer the trust-estate for valuable consideration, 
without notice, and thus injure the interests of the remainderman. 
Sec Agnew, p. 212. K 

(12) Tenant for life— Custody of deeds. 

(а) However, the legal tenant for life of freeholds is entitled to the custody of 

the deeds. Be Bcddoe , (1893) 1 Ch. 557. L 

• 

(б) But this is not the case where he has been guilty of misconduct, so that the 

safety of the title-deeds is endangered, or where the rights of others 
intervene and it becomes expedient for the Court to take charge of the 
deeds to carry out the administration of the property. Allwood v. 
Haywood , 1 H. and C. 745 , Chimes v. llannyngton , 22 Beav. 627. M 

(c) Since equity follows law, the Court will not deprive the tenant for life of 

the deeds in his possession, in the absenco of special trusts requiring 
the possession of the deeds by the trustees. Taylor v. Sparrotv, 4 Clift. 
703; 9 Jur. N.S. 1226. N 

(d) If a tenant for life in equity is not the settlor, he cannot, by suppressing 

the settlement, make a title to the fee simple. So, the Court can 
order the deeds to be deliverod to him. Langdale v Jh iggs, 8 Do G. 
M. and G. 391. # 0 

(e) This is done subject to tho right of the remainderman to production and 

inspection to a reasonable degree. Davis v. Dysart, 20 Beav 405. P 

(J) The Court will require him not to part with them without the trustees’ 
consent. It will also require him to produce them, on all reason- 
able occasions, to the trustees. Be Burhbifs Settled Estates , 42 Ch. 
D. 621. Q 

(g) Generally an equitable tenant for life, lot into possession by Court, will be 
given the custody of title-deeds in a proper case. Be Wyther , (1893) 2 
Ch. 369. *• R 

(13) Long residence abroad- Effect. * 

(а) The fact of long residence abroad, of a tenant for life, is no reason for order- 

ing the deeds into Court. Leather v. Leather , 5 C.D. 221. g 

(б) It is otherwise if ho had, on a previous occasion, taken the deeds abroad, 

apparently for evading the jurisdiction. Jennes v. Morris , 1 Ch. t>03. T 
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/.—“Right to inspect — accounts , etc. 99 — (Concluded). 

(14) Probability of shoving deeds to adverse claimants. 

The probability of a tenant for l^fe showing the doeds to claimants adverse to 
those in remainder is no reason for depriving him of the title-deeds. 
Leather v. Leather , supra . U 

(15) Mortgagees of life-estate— Custody of deeds. 

Mortgagees of the life-estate have a right to insist on tho retention of the 
deeds by trustees. Re Newcn> (1894) 2 Ch. 297. Y 

(16) Joint owners, rights of. 

(a) When one of the persons interested obtains deeds relating to two or more 
* portions of an estate, or to an estato held by tenants in common, tho 

others are not entitled to obtain them from him. BuckhursVs case , 
1 Co. Rep. 100 ; Wright v. Robctham, 33 C.D. 108. W 

' (b) The reason foi the above is that no one can show a better title to have them 

than he lias. (Ibid ) X 

(c) If trustees commit the documents of title to one among themselves and 

allow him to receive the income, their conduct can bo justified. 
Cottam v. Eastern Railumj Co., 1 J. and H. 247. Y 

(d) The reason for the same is that the deeds relating to the trust must be held 

by some one trustee and not by all trustees, unless they are deposited 
with bankers or placed *m a box secured by a number of different locks, 
of which each trustee should hold one of the keys, and negligence can- 
not be imputed to trustees for not taking such precautions as these. 
See Agnew, p. 272 (Ibid.) Z 

(e) When the documents are given as security for money, possession by one of 

the same is no implied authority, from the co-trustee, to him who 
holds them, to receive the principal amount secured. (Ibid.) A 

(17) Hindu law — Karta— Managing member— Liability to account. 

A managing member of a joint Hindu family is bound to render an account 
of his management to his co-sharers, and he is liable to a suit if he 
refuses to do so. And such suit will lie, even if tho parties suing 
were minors during the period for which the account is asked. 5 
B.L.R. 347 (F.B ). B 


The beneficiary, if competent to contract, may transfer his 
Right to transfer interest 3 , but subject to the law for the time being 
in force as to the circumstances and extent m and 


beneficial interest. 


to which he may dispose of such interest 2 : 


Provided that, when property is transferred or bequeathed for 
the benefit of a married woman, so that she shall not have power 
to deprive herself of her beneficial interest, nothing in this section 
shall authorize her to transfer such interest during her marriage. 


(Notes). 


Scope of section* 

• “ The section speaks only of purchasers.’ * 


Griffith’s Trusts Act, p. 116. 


G 
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t-—“ Beneficiary . . . . transfer his interest ” • 

(1) Assignability of an equitable interest —General rule. 

Generally an equitable interest in % beneficiary is assignable, even when it 
amounts to nothing moro than a mere possibility. Courthoyc v. llcy- 
man , Cart. 25 ; Goring v. Jiickerstajf , 1 Ch. Ca. 8. J) 

(2) Beneficiary competent to contract. 

A beneficial y, who is competent to contract, may alienate his interest m the 
trust- property. Lord Cornbnry v. Middleton , 1 Ch. Ca. 211. E 

(3) Alienation with or without intervention of trustee * 

The light of a beneficiary to alienate Ins mtorest miy be exercisod by him, 
with w without the intervention rfatrusteo. Philips v. Brydges, 
3 Ves. 127. p 

(1) Right of beneficiary's assignee to sue trustee directly # 

(а) Any assignee of the interests of a bcnoficiary may call on the trustee to 

clothe the equitable interest with the legal estate. Goodson v, Ellison , 

3 Russ. 58J. G 

(б) On the trustee refusing to do so, he may get such internal in the trust 

propci ty conveyed to lum by himself suing the trustee, if necessary, 
without even making his assignor, the beneficiary, a party to the suit. 
(Tbid.) . H 

(5) Right to sue trustee for breach, inalienable. 

A mere right of suing the trustee for his breach of the trust cannot bo so 

assigned as to rondor the assignee competent to institute the suit by 

himself. Hill v Boyle , 4 L.R. Eq. 260 , but, see, lie Park Gate 

Wagon Co , 17 Ch 1). (C A.) 234. I 

(6) Restriction against alienation. 

A goueial , being in contravention of the policy of the law, will not operato 

to prevent the cestui que trust from parting with his interest, Snowdon 
v. Dales , G Sim. 521. J 

(7) Married woman under coverture. 

A cannot, as a beneficiary, make a valid assignment of her mteicst in the 

trust. Eller , It Eq. 109. K 

(8) Conveyance, how effected -Person other than European British subjects. 

In tho case of persons, other than Europoan British subjects, a conveyance, by 
the cestui que busty of his interest, may be made by word of mouth. 
See Agnew, p. 271. L 

(9) Conveyance, how effected— European British subjects. 

(a) Trior to tho passing of the Statute of Frauds, the transfer of an equitable 
interest might have been made orally Lewin, Ilth Ed., p. 869. M 
(6j According to S. 9, Statute of Frauds, “all grants and assignments of any 
trust or confidence are roquiied to bo in writing, signed toy the party 
granting or assigning the same, or else^are utterly void.” tTbul.) N 

(c) “ This is still in force, at least in the Presidency towns, so far as regards 

European British subjects.” Agnew, p. 274. 0 

(d) “ A writing is all that is necessary, but it is the practice to employ tho 

same species of instrument and the same form of words i n the transfer 
of equitable a^ of legal estates.” Lcwm, p. 869. * p 

33 - • 
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' /. — §t Beneficiary — transfer his interest * ’—{Concluded). 

(10) Precautions which purchaser should never dispense with. 

(a) A purchaser of a i equitable interest in choses m action “ should make 
enquiries of the trustee or debtor, whether the equity or claim of the 
vendqr has been made the subject of any prior incumbrance.” Lewin, 
11th hid., p 885. Q 

(5j “Upon the execution of the assignment, the purchaser should himself give 
notice of his own equitable title to the trustee or debtor, by means of 
which he will gain precedence of all prior incumbrancers who have 
not been equally diligent, and will prevent the postponement of him- 
self to subsequent incumbrancers more diligent than himself ; and of 
course the trusioe or debtor will be personally responsible, if, after 
such notice he paits with the fund to any person not having a prior 
claim.” Hodfjer v. Hodger , 2 Keen 704 , Lewin, p. 880 R 

2 . — " But subject . . . interest. ” 

(1) Assignee taking subject to all equities. 

(а) The assignee of the interest of a cental gne t) ust “ is b ,und by all equities 

aifeci’ngit, ” Lewin, p. 871. S 

(б) Tins might be more accuiatcly expressed by stating that the osvnor of an 

equity by assignment i* bound by all equities affecting that which is 
assigned. (Ibid.) T 

(c) “ The rule docs not mean that the assignee of an equity shall be bound by 

all the equities affecting the assignor, as between him and previous 
purchasers or mcumbiancors under the assignor, but only by sueli as 
alTect the assignor as between himse-f or his debtor and any persons 
not claiming under himscU The assipnoi can indismitab’y only give 
what he himself has, but as between two persons claim ng thiough 
hnn, a conflict of right may well arise ” Lewin, p. 872. U 

(d) ‘ The assignee in general has use of the rights of asugnot only, whether the 

latter be a trustee t,r other qualified owner. 0 Bom II.C.R.0 C 59. Y 

(e) Whole a puichaser of an estate for value takes with notion, actual oi con- 

structive, he is bound by such tiusfc to the same extent and m the 
same manner as the person from whom be purchased. (Ibid ) W 

(2) Transfer of greater right. 

No one can transfer to another a greater right than he possesses. Justinian's 
Digest, 17, 50, 54. X 

p3) Assignee bound by state of accounts at time of assignment. 

On a creditor transferring bn debt to a person, who has no notice that part of 
it bas been discharge 1, the latter is bound by the state of the accounts 
at. the time of the assignment. Ord v. White, 3 Beav. 357. Y 

(1) Trustee indebted to trust— Assignee bound by debt. 

On it trustee, who has a beneficial interest and is also indebted to the trust, 
assigning his yitcrest to a stranger, the assignee is bound by the debt. 
In i e Knapman, 18 Ch. D. 300. Z 

(5) Assignee liable to equities arising from actual payments. 

An assignee is not only liable to equities arising from a set-off, but also to 
those iiribing from actual payments, Cavendish v. Geaves, 24 Beav. 
163. A 
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2.— “But subject — interest “—(Concluded). • 

(6) Liabilities of assignee to equities subsequently attaching. 

The assignoc of the interest of a ceskii que U ust “ may even be liable to equi- 
ties subsequently attaching.” Agnew, p. 274. B 

(7) Equitable mortgage— Transfer. 

On a person, taking an equitable mortgage with notice of a prior charge, trans- 
ferring his mortgage to another having no notice of the prior charge, 
the latter will bo bound by equity with which the former was affected. 
Find v. White, 16 Beav. 120. • C 

(8) Equitable interest obtained by fraud— Transfer. 

¥ 

Where X mortgages or sells an equitable interest to a certain person, such 
mortgage or sale being fraudulently obtained, and the latter transfers 
it to a third poison, that third person, whether lie has notice qf the 
fraud or not, takes it subject to X\s equity to have the mortgage or 
sale set aside. Barnaul v. Iluntc? , 2 Jur. N.S. 121 ), D 


(0) Legacy making good loss. 

Where an executor assigns his rovorsion ary legacy, and is subsequently charged 
with a devastatit , the legaev must make good the loss occasioned 
thereby. Monts v, Lmcw, 1 V and C.C.C. 380. E 

(10) Set-off as affecting assignee. 

The assignee of the interest of a cestui qnc Oust “ takes subject to any right of 
set-ofl which may exist.” See Agncw, p. 274. F 

(11) Mutual demands to be in respect of same rights. 

(a) The equity jurisdiction in respect of set-off is mainly, if not entirely, con- 
fined to cases where one or both of the cross demands is or are of an 
equitable kind. Lewin, 11th Ed., p. 875. 0 

(5) No set-off is allowed, even m equity, when the mutual demands are betwcon 
the parties in different rights. 

Fj. (j .~ “ If A give a legacy to B, and appoint C Ins executor, or executor and# 
residuary legatee, B may sue C for the legacy, and C cannot set off a 
debt owing by B to C not as executor, but in C’s own right.” 
Whitaka v. Rush , Ant. 407 ; see Agncw, p. 275. H 

(12) Benamidar— Beneficial owner— Purchaser’s liability. 

Where there is a person in possession of an estate other than the nominal 
owner, i.e., the person in whose name the title-deed is, a purchaser, 
although he may be a purchaser for value, is bound to inquire what is 
the nature of his possession. If he does not think fit to do so, he 
takes subject to the rights of the person in possession. 22 W.R. 8 ; 
see, also, G Bom. H.C.R.O.C 59. I 


General. 


(l) Notice to trustee. 

(a) Notices should be given to the trustees themselves. See Lowin, p. 893. J 

(b) As between assignor and assignee, no notice to the trustee is necessary for 

the completion of an assignment, Burn v. Carvalho , 4 M. and Cr. 
702. • K 
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General— (Continued). 

(c) Nor is it required for rendering the assignment by the beneficiary effectual 

as against subsequent vo^unteera. Justices. Wynne , 12 Ir. Ch, Rep. 
289. L 

(d) Nor is it required, even when the assignment is voluntary. Donaldson v. 

Donaldson , Kay 711. M 

(e) The assignee from the beneficiary must give notico of the assignment to 
the trustee, if the assignee is to claim priority over tho subsequent 
transfers by the beneficial y. Dearie v. Halit 3 Russ. 1; A.I>. 1823. N 

(/) In the absence of a notice, to the trustee, of a prior charge created by the 
beneficiary, a purchase by the trustee himself from the boneficiary 
will prevail over tho charge Phipps v. Lovegiore , 1G Eq. 80. 0 

(2) Notice given to one of several co- trustees. 

(a) A is ^sufficient as against all subsequent encumbrancers, during that 

trustee’s life-time, Lew in, p. 888. P 

(b) But this may not be of use after the death of that trustee. Buncombe , 

(1893) A.C, 3G9. Q 

(3) Notice to trustees’ solicitors. 

Where notice is given to trustees’ solicitors, it will be of no avail, unloss tlio 
solicitors are by express or implied authority permitted to receive it. 
Saffrom Walden , Second Benefit Building Society v. Rayner, 14 Ch.P. 
(C.A.) 406. R 

(4) Active and passive trustee— No difference. 

Law makes no difference between an active and a passive trustee. So if notice 
to one trustee is enough, it. may be given to the person who is not the 
active trustee. Smith v. Smith , 2 Ci. and M. 233. S 

(5) Assignor’s assignee one of trustees— Effect. 

(a) The rule requiring notice is not only to prevent the trustee from parting 
with the fund, but is also and more especially for enabling future pur- 
chasers to ascertain prior incumbrances. So, if the assignor (the party 
beneficially interested) is one of the trustees, the notico which ho has 
is not enough, as it is so stiongly his interest to suppress the assign- 
ment. Lloyd's Bank v. Peat son, (1901) 1 Ch. 8G5. T 

(&) Not so, if the assignee be one of the trustees The notice ho has is suffi- 
cient. Broivne v. Savage, 4 Drew. G35 U 

(6) Notice to all trustees— All die— Later incumbrancer’s notice to new trustee. 

(а) Where notice is givon to any of the trustees, and all of them dio, a second 

incumbrancer giving notice to tho succeeding trustees gains priority, 
Phipps v. Lave grove, 16 L.R. Eq. 80 Y 

(б) But in re Wasdale, (1899) 1 Ch. 1G3, it has boon held that the priority 

gamed by the tending of notice to all the trustee* will not be lost on 

account of the subsequent changes in the trusteeship. W 

(7) Notices given simultaneously. 

When notices are given simultaneously, incumbrances rank according to their 
* respective dates. Calisher v. Forbes , 7 L R. Ch. App, 109. X 
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General— (Concluded). • 

(8) Trust fund consists of shares of company. 

(а) If , the notico may be served on the Secretary. Ex part tt Striglity Mont. 

502. Y 

(б) Notico to a director and the actuary, ludd .sufficient. Ex patte Watkins , 

1 Mon. and Ayr. 689. Z 

(c) Notico to a Board of Directors, held sufficient. Re Agra Bank, 3 Ij.C. Ch. 
App. 555. A 

(9) Fund being in Court— Stop-order. " • 

{a) In the case of a fund in Court, the person, who first gots a stop-order to re- 
strain 4»he transfer of the fund, will have priouty. (Ueenmg v. Beckford 
5 Siin. 195. B 

(h) But an incumbrancer getting the first stop-order will not have pr ontj 
over another, who has given regular notico to the repiosentatue of the 
trust before the payment of mone> into Court. Livesey v. Hauling, 
23 Beav. 141. C 

(c) Nor will he get priority over a prior lncumbrancei, of whose incumbrance 

he had notice while he made his advance, lie Holmes , 29 Ch. I). 
(C.A ) 786. D 

(d) But notico of prior incumbrance acquired after advance was made, but 

before the stop-order is received, will not affect the right to pnontv. 
Mutual Jafe A win a nee Society v Lamfley, 32 Ch. D. 460. E 

(<*) If money is paid into Court by the trustees, notice may still be served on 
the trustee ; but the right course will be to get a st^p-order. Mutual 
Life Assurance Co. v. Langley , 26 Ch. D. 686. F 

(10) Case where there is no trustee. 

Where, at the time of the stock, there is no express trustee, notice should be 
served on the bank where the stock is standing or other holder. Etty 
v. Bridges , 2 Y. and C.C.C. 486. Q 

(11) Constructive notice through solicitor. 

A person will have to be imputed with constructive notice of a trust known tef 
his solicitor, even where the Litter has been guilty of certain frauds 
in respect of the trus f . Bonrsot v. Savage , 2 Eq 134. H 

(12) Solicitor’s position &b creditor under insolvency, no notice of such insolvency. 

The mere fact that a solicitor to cci tain trustees happened to be also a croditor 
under an insolvency was not sufficient to impute notice of the insol- 
vency to the trustee. Brown's Tt usts i L R. 5 Eq 88. I 

(13) Notice necessary to raise constructive trust in third party. 

What would constitute constructive notice to an actual trustee may not be 
sufficient for the purpose of raising a constructive trust in a third 
party. Williams v. Williams t 17 Ch. D. 437. J 

(14) Qui prior est tempore potior est Jure— General rule. • 

“As between persons having only equitably interests, if their equities are in 
all other respects equal, priority of time gives the bptter equity.” 
Lewin, p. 899. K 

(15) Testamentary disposition. 

Equitable interests in lands are transmissible by devise. Cornbury v. Middleton, 
1 Ch. Ca. 211. # L 
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' 89. Where no trustees are appointed, or all the trustees die, 

Bight to sue for disclaim, or are discharged, or where, for any 

oxcoution of trust i. 0 ther reason, the execution of a trust by the 

trustee is or becomes impracticable, the beneficiary may institute a 
suit for the execution of the trust, and the trust shall, so far as 
may be possible,, be executed by the Court until the appointment 

of a trustee or new trustee. 

<• 

(Notes). 

/.— “ Right to sue for execution of trust . " 

(1) The maxim ‘ equity never wants a trustee ’ 

The Court of Equity never wants a trustee, and whenever there is no trustee 
c to execute a tiust, the Court will regard as trustee the person in 

whom the leg«U estate is vested or the legal representative. Salisbury 
v. Bagot, 2 Swanst. 008. M 

(2) Trust not to fail for want of trustee. 

A trust property created, either by the author’s declaiation or by implication 
of law, will not be allowed to fail for want of a trustee. White v. 
Baylor, 10 Ir. R. Fq. 58. N 

(8) Trustee dying during testator’s life-time, etc —Effect. 

(a) Where property is bequeathed to trustees on certain trusts, and the 

trustees die m the testator's life-time, the Lrust is not defeated. 
Moggndge v. Thacl troll, 8 13.C.C. 528. 0 

(b) So also if the trustees disclaim. Bathhouse v. Bad house, V.C. of Eng. 

20 T)cc. 1844. P 

(c) So also if the trustees are incapable of taking. Sonley v. ClocJcmaker's 

Company, 1 B.C.C. 81. Q 

(d) So also if the trustees fail from any other cause Attorney-General v. 

Stephens , 3 H. and K. 347. + R 

(/») So also if the testator, directing a sale of his lands for certain purposes, 
onuts to name a person to sell. Pitt v. Pelham, Freem, 134. S 

(f) “ It is a general rule that, whenever the intention of the settlor can be 
clearly collected, and there is no want of consideration, tho Court 
will follow tho estate into the hands of tho legal owner, not being a 
purchaser for \alue without notice, and compel him to givo effect to 
the trust by tho execution of the proper assurance.” Lewin, 1 1th Ed., 
p. 1048. T 

(4) Trustee bound to execute not permitted to use discretion. 

Where the power given is one which it is the duty of the party to execute — 
made his duty by tho requisition of the will—, as^a trustoe for the exer- 
cise of the power, he will not be given the discretion whether to exer- 
* cisc it or not, and tho Court will not permit his negligonce, accidents, 
or other circumstances to disappoint tho interests of those for whose 
benefit he is called upon to execute it. Brown v. Higgs, 8 Ves. 574. U 

(5) Execution of trust, suit for. 

On the failure of the trustee, it is competent for tho cestui qiie trust to insti- 
tute a suit for executing the trust, and the trust will be executed by 
the Court till the appointment of trustses. See Agnew, p. 282. V 
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Right to sue for execution of trust ” —(Concluded). • 

(6) Author's intention carried out 

The Court, while executing .i trust,, takes into oon-udoiation the intention of the 
author of the trust, and acts up to such intention , it docs not go 
beyond it, swe m cases where the ptrties have the same common 
interest or those who have anadvcis* interest aro consenting. Agnew, 
p 283. W 

(7) Court exercising power retrospectively. 

And the Court, m some cases, assumes the ljirisdiotiou of exercising the power 
retrospectively, e (j , in directing past lfiairitcuance. Edwards v. 
Oiove , 2 I)e (1 F and J. 222. X 

(8) Court carrying tfubt, though difficult. 

(a) The difficulties or lmpiacticabilitica of causing the tmst into execution 

will not prevent the Court from taking up the tm t Pictson v. Hkjjs, 

. r > Vos. 605. * Y 

(b) The Court will cairy the trust into evolution however arduous it is. (ibid) Z 

(0) Trustee’s non-execution not prejudicial. 

Wheic the Court by any possibility can execute the trust, tiustce’s non-exe- 
cution will uotpiojudioo the ^Obtuis <± ue tm blent. Bnw'iiv. ilujgs, 

5 Ves 505. A 

(10) Mode of execution. , 

(a) It 1 b NTT LOB HAS 1‘KKSCUIUKl) \ HULK, CoiJKT WILL \DOPJ IT. 

Wlicie the settlor has prosuibed .1 uilr for the tiustees, or where he has given 
power to trustees to act upon a cerfa n state of faets, of which the 
Court can be informed by evidence and judge as well as the trustees 
could, the Court can make the judgment as well «is the trustees, and, 
when informed by the evidence, can judge what is just and equitable. 
O own v Mamwai i nig, 2 Ves 87. B 

(o) PnojimuitE of Counr in ahse^ci: of hulk i;y ski rum. 

It no rule has been given by the settlor, the Court c moot act on meie cap ice, 
but will execute the power by the most icasonablo and intell'giblo lulc 
admitted by the ciiaumstanoes In such a case, the Court will gene- 
rally proceed on the maxim “Equality is equity.” Bo if ley w. Attorney - 
Uenernl , 2 Eq. Ca. Ab. 195. G 

(r) Thus-' not permitting mjru. division — Procedure. 

Where the natu e of the trust does not permit of equal division, the Court will 
still proceed on theinixim that, “ if by any possibility the trust can be 
executed, the Court will do it.” Sec \411ew, p. 284. D 

(li) (rENLRlL INTENTION WHEN WILL II h. CVHKIFD OUT 

*• When there appears a general rutention in favour of individuals of a class to 
be selected by another person, and the particular intention fails fioin 
that selection not being made, the Court will cany into effect the 
general intention in favour of the class.” Per Lon d iCottenham, Bur~ 
tough v. Phileox , 5 M. and Ci. 92. E 

(11) Appointment of ‘judicial trustee.’ 

Under the Trustee Act of 1896, the Courts m England have the discretion to 
appoint, either the olhcial solicitor of the Court or somo other compe- 
tent person, as a judicial trustee, Ralchjj e, 2 Ch. 352 ; Doughlas v. 
Balam , 2 Oh. 749. # F 
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' 60. The beneficiary has a right (subject to the provisions of the 
Right to proper instrument of trust) that the trust-property shall 
trusicesi. be p r0 p ei -iy protected and held and aduiiiustered 

by proper persons and by a proper number of such persons. 

Explanation / 2 . — The following are not proper persons within 
the meaning of this section : — 

A person domiciled abroad , an alien enemy ; a person having 
an interest inconsistent with that of the beneficiary ; a person in in- 
solvent circumstances; and, unless the personal law of the beneficiary 
allows otherwise, a married woman and a minor 3 . 

Explanation 11 . — When the administration of the trust 
involves the receipt and custody of money, the number of trustees 
should be two at least 


Illustrations. 

*1 (a) A, one of several bcuoticiaries, proves that B, the Liustoc, h.u improperly dis- 
posed of part of the trust piopurty, oi that the propel ty is ni da igei fium B’s being ill 
insolvent circumstances, or tl at lie is incapacitated from acting as trustee. A may 
obtain a xoceiver of the trust-property. 

6 (£>) A bequeaths certain jewels to B in trust for C. B dies during A’s lifetime , 
then A dies. C is entitled to have the proper: v conveyed to a trustee for him. 

(c) A conveys ceitam property to four trustees m trust for B. Throe of the trustees 
die. B may institute a suit to have tlnoe new trustees appointed m the pla c of the 
deceased trustees. 

(d) A conveys ctiaiu property to three tiust es m tiust for B. All the Uustoos 
disclaim. B may institute a suit to have three ti usteo^ ippointed ni place of the trustees 
sp disclaiming. 

b («•) A, a trustee for B, refuses to act, oi goes to reside permanently out of 
British India, oi is declaied an insdvent, or compounds with his creditors, or suffers a 
co-trustee to commit a breach of trust. B may institute a suit to have A removed and 
a new trustee appointed in his room. 


(Notes). 

/. — “ Right to proper trustees . 99 

(1) Principle of this section and S. 61. 

(а) Since the beneficiary’s estate depends for its continuance on the faith and 

lutogrity of the trustee, “ it is reasonable that tho beneficiary, whose 
Interest is thus materially concerned, should bo allowed, by all practi- 
cable me ms, to secure himself against tho occurrence of any act of 
misconduct.” See Lewin, p. 10G1. ' G 

(б) The first of the rights of a beneficiary securing him against the occurrence 

of any act of misconduct is his right to have the custody and adminis- 
tration of the estate conllded to the care 4 both of proper persons and 
of a propel lumber of such porsons.’ (Ibid.) H 
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/. — “ Right to proper trustees * 9 — (Continued). 

(2) Death of trustee in testator’s lifetime. 

Whore a trustee, who is originally appointed by will, happens to die in the 
lifetime of the testator, the beneficiary is at liberty to have the pro- 
perty better secured by a conveyance to an express trustee for himsolf 
(provided such a course would be for his interest). Dodkm v. Btunt, 
0 L.K. Eq. 580. I 

(3) Trustee dying after acting— Right to new trustees. 

The beneficiary, on the reduction of the original number of tiustccs by deaths, 
is at liberty to have the piopeity restored to j's onginal security, by 
calling -for the appointment of new tiustccs in the place of those who 
have died. Buchanan v. Hamilton , 5 Vcs. 722. J 

00 Beneficiary in remainder, right of. 

For having i lie proper number of trustees filled up, even a beneficiary who is 
only entitled in remainder is at liberty to institute proceedings. 
Filnay v. Howard , 2 Dru. and War. 400. K 

(£) .Removal of trustee, if to the advantage of trust. 

(rt) The jurisdiction of a Court of Equity for iciiioving a tiustee is ancillary to 
its puncipal duty to sec tjiat the trust is piopcily executed. See 
Lewin, p. 1063 L 

(h) Even in 1 ho absence of proof of any misconduct on the pait of the trustees, 
it is competent to the Com t to remove them, whero it is of opinion 
that the existing trustees would not properly execute the trust. 
Lcttnstedt v. Broeis, L R. 0 Ap. C.A. 371. M 

( 6 ) Inherent jurisdiction of Court to appoint trustees 

If a testator, without appointing a trustee at all, lias only appointed executors, 
the Court will assort an inherent jurisdiction of its own for appointing 
trustees to take charge of the fund. (Ibul.) N 

(7) Duty of Court in appointing new trustees. § 

(a) In appointing new trustees, the Court must have regard to the wishos of 
the author of the trust (whether actually expressed in the instrument, 
or plainly deducible from it), to tho nature of the tiust, and the ques- 
tion by whoso instrumentality it can best be earned into execution. 
Be Tempest , Ch. A. 485. 0 * 

(5) Tho Court will appoint trustees who will prove themsclvos impartial to all 
tho beneficiaries. (Ibid ) P 

(c) In appointing new trustees, the Court would not give them a power of 
appointing other trustees. Sec Lewin, p. 1065. Q 

(8) Trustee not to be removed in the following instances. 

(a) A trustee cannot be dismissed capriciously without anj reasonable cause 

being shown. O'Keetc v. Calthorpc , 1 Atk. 18. R 

(b) Nor can he be removed on account of his refusal, fiom honest motives, 

to exercise a power at the request of a tenant for life. Lee v. Young , 

2 Y. and C. C.C. 532. • 8 
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I. —“Right to proper trustees “—(Concluded). 

(c) Nor can he bo dismissed on account of the dissension betwoon himself and 

one of the beneficiaries Forster v. Daires, 4 De. G.F. and J. 133. T 
%■ 

(d) Nor can mere misunderstand in gb between the trustee and the beneficiary 

justify the removal of the trustee, who cannot be dismissed capri- 
ciously for mere mistakos. Attorney-General v. Coopers' Company , 
19Ves. 187. U 

(e) Nor can a trustee be excluded from the administration of the trust-property, 

on account of tho former abuse of the trust by sfiebait or trustee. 
14 M,I.A*. 289=10 B.L.R. 19 = 17 W.R. 41. Y 

(9) Former trustee removed for misconduct— Charge incurred in Appointing new 
trustee. 

The former trustee removed on the ground of his misconduct will havo to bear 
r the charges incurred in appointing a new trustee. Ex parte Green- 
house , 1 Madd. 92. W 

(10) 8uit for removal of trustee— Circumstances of general malice cannot be 
stated. 

In a suit for the removal of a trustee, it will not be scandalous or impertinent 
to challenge a trustee for misconduct, or to impute corrupt motives 
or \indictive conduct in tho administration of trubt , but it will be 
impertinent, and may be scandalous, to state circumstances of general 
malice or personal hostility. Earl of Portsmouth v. Fellows , 5 Madd. 
450. " X 


2 . - “ Explanation i.“ 

(1) Trustees who are not proper persons. 

(a) A trustee who has refused to act. Maggcridgc v. Grey , Nels. 42 ; Wood v. 
Stanc, 8 Price 13. Y 

(0) A trustee who has become so circumstanced that he cannot effectually oxc- 
cute the office, as, for example, a trustee going abroad to reside per- 
manently. O'Reilly v. Alderson , 8 Hare 101 ; Re Earl of Stamford , 
(1896) 1 Ch. 238. Z 

(c) A trustee of a chapel entertaining views which are not in consonance with 

the intention of the founder. Attorney-General v. Pearson, 7 Sim. 
290, 309. A 

(d) A trustee who has become an insolvent. Bainbriggc v. Blair , 1 Beav. 495. B 

(e) A trustee who has misconducted himself in any manner. Mayor of Coven - 

try v. Attorney- General, 7 B.P.O. 235. B1 

(/) A trustee who desires to deal with the trust property for his own personal 
advancement. Ex pat to Phelj, «.*, 9 Madd. 357. G 

(g) A trustee who has suffered a co-trustee to commit a breach of trust. Ex 

parte Reynolds , «5 Ves. 707. D 

(h) A trustee who has absconded on a charge of forgery. Millard v. Eyre , 2 

Yes. Jun. 94. E 

B.B.— *1 u these and like cases, the beneficiary can compel his removal, and 
* have a new trustee appointed in his stead. See Lewin, p. 1062. F 
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2.— “ Explanation I Concluded !). 

■» 

(2) “ Proper, ” meaning of, in M proper persons.” 

The term “ proper ” does not mean, at least in the case of charities, “the most 
proper.” Lancaster Charities , 7 Jur. N. S. 596. 0 

(3) Alien friend. 

An alien friend may be appointed under special circumstances. See Whit. 
Stokes, Vol. I, p. 862, H 

(4) One of co-beneficiaries, whether can be appointed trustee 

When there are co-beneficiaries, one of them ought not to be appointed trustee, 
if this can be avoided. 17 Jur. 988. I 

3.— “ Unless the personal law of the beneficiary allows otherwise . . 

, minor. 99 

“ The words were inserted, because, in Hindu and Muhammadan families, 

a minor son often succeeds to property, burthenod with a trust for 
dependent relations of his father, and a married woman is sometimes 
made by her father trustee for herself and her son or daughter.” See 
Whit. Stokes, Yol. I, pp. 828, 829. J 

4. — “III. (a). 99 

This illustration is based on Scott , v. Becker, 4 Prico 346; see, also, S. 54, 
cl. (a), Specific Relief Act ; Whit. Stokes, Vol. I, p. 863. K 

5 . -“ 111 . ( b ). 99 

This illustration is based on Brown v. Higgs, 8 Ves. 570. L 

6. ~“ III. (e). 99 

(1) This illustration contains the principles deducible from the following cases 

noted supra, viz.. Wood v. Stone , 8 Price 613 ; O'Reilly v. Alderson , 
8 Hare 101 ; Bambrigge v. Blair, 1 Beav. 495 ; Kx parte Reynolds, 6 
Ves. 707. M 

(2) Order refusing to remove trustee, not appealable # 

No appeal lies from an order of a Court declining to remove a trustee. 19 A, 

131. N ft 0 

61 . The beneficiary has a right that his trustee shall be com- 
pelled to perform any particular act 1 of his duty 
to an^act°of CO duty! as such, and restrained from committing any 
contemplated or probable breach of trust 2 . 

Illustrations . 

(a) A contracts with B to pay him monthly Rs. 100 for the benefit of C. B writes 
and signs a letter declaring that he will hold in trust for G the money so to be paid. A 
fails to pay the money in accordance with his contract. C may compel B on a proper 
indemnity to allow 0 to sue on the contract in B’s name. 

3 (5) A is trustee of certain land, with a power to sell the same, and pay the proceeds 
to B and C equally. A is about to m ike an improvident sale of the land. B may sue 
on behalf of himself and G for an injunction to restrain A from making the sAje. 
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(Notes). 

I,— “ Compelled to perform any particular act of duty.” 

(1) Principle of section. 

(a) See notes under S. 60, supra. P 

(b) This section declares the right of the beneficiary to have his trustee 

compelled to perform any particular act of duty. See Lewin, p. 1069. Q 

(c) Since a trustee is bound to protect the trust estate, if he fails in his duty, 

the beneficiary may institute a suit to compol him to act. Crowley 
v. Crowihei , 9 Tiare 380. R 

(2) Right to damages from trustee— Jurisdiction of Court. 

The jin isdiction of the Court to compel the trustee at the instance of the cestui 
que tiust is not affected by the right of tlio latter to realise consequen- 
tial damages from the trustee. Cot potation of Ludlow v. Creenhome, 
1 Bligh. N.S. IV S 

(3) Right to compel collection of outstandings. 

It is open to the beneficiary to revoke his consent to the trustee’s permitting 
the funds to remain outstanding, and compol him thereon to get the 
same collected. Kn by v. Mash, 3 Y. and Col. 95. T 

(4) Right to compel suit against trespasser. 

“ If the legal estate in the hands of the trustee bo disturbed by a stranger, the 
cestui que trust, though he may not institute legal proceedings in the 
name of a trustee without his authority. (Crossley v. Crowther, 9 
Hare 384 and Lesley v. Lesley, 37 Ch. I). G48), may oblige the 
trustee, on giving him a proper indemnity, to lend his name for 
asserting the legal right. Expat te Keaisley, 19 Q.BJ). 1.” Lewin, 
p. 10G9. U 

(5) Suit against trespassers. 

Where a trustee refuses to bring an action agaiust a person who has trespassed 
on the trust property, the beneficiary may, by giving an indemnity, 

1 compel the trustee to allow his name to be used m an action for the 

purpose. Foley v. Burnell , 1 B.C.C. 277. Y 

(6) Suit by cestui que trust in his own name. 

In equity, a cestui que trust is not entitled to maintain a suit in his own 
name, merely on account of the refusal by the trustee to sue. Shaipc 
v. San Paulo Lailway Co, , 8 L.R. Ch. 597, 609. W 

(7) Right of legatee or next-of-kin to sue. 

Similarly a mere refusal by a legal representative to sue for outstanding assets 
will not by itself justify a residuary legatee or next-of-kin in bring- 
ing a suit against the legal representative and the alleged debtor to 
• the estate. See Yeatman v. Yeatman , 7 Ch. I). 210. X 

(8) Circumstances disabling trustee from suing. 

There must be special circumstances disabling the trustee from suing (e.g. t 
where his conduct regarding the estate is impeached), or rendering it 
inconvenient that he should do so. Beningfield v. Baxter', 12 App. 

. Cas. 167. Y 
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l.-“ Compelled to perform any particular act of duty "-(Conclude *)' . 

(9) Power of Court to require security. 

Whenever the Court is of opinion that the trustee, if allowed to continue to 
act without giving security, would not properly execute the trust, it 
may at once require him to give security for his good faith m the 
. management. Kneeling v. Child , R pt. Finch 360. Z 

(10) Beneficiary securing contingent interest— Possibility on possibility. 

(ri) A beneficiary, having an existing interest, whether vested or contingent, 
can, on reasonable cause shown, ha *»c his interest secured. Bartlett 
v. Bartlett , 4 Ha. 631. A 

(6) Not so a beneficiary who has a mere possibility of a future event. See 
Lewin, p. 1071. B 

2.—“ Restrained from committing — breach of trust 99 

(1) Beneficiary’s right to obtain injunction against trustee. 

On the beneficiary satisfying the Court that the trustee is going to do an act in 
violation of the duty, as such, he can get an injunction to restrain 
^ . the trustee from performing such act. Balh v. Strutt , 1 Hare 146. C 

(2) Injunction when will be granted. 

Where the nature of the trust-proper{y or the conduct of the trustee renders it 
desirable, the Court will grant an injunction to piotect the trust- 
property. Everett v. Prythcrgch , 12 Sim. 365. D 

(3) Act irremediable— Right to injunction 

A beneficiary can obtain an order for injunction, if the act contemplated 
would, if done, be irremediable. See Coipoiation of Ludlow v. Green- 
house, 1 Bligh N.S. 57. E 

(4) Damage not being irreparable. 

The same is the case, even though the damage would not be irreparable ; for 
it is not always necessary that the damage should be irreparable. See 
Webb v, Kai l of Shafterbury , 7 Yes. 487, 488 , Anon, case, 6 Madd.lO.F 

(5) Injunction in favour of beneficiary partially interested. 

Not only beneficiaries exclusively interested in the trust, but even those who 
hold only a partial interest therein jointly with others, can, m proper 
cases, obtain injunctions against the trustees. Scott v. Becher , 4 
Price 346 ; see Dance v. Goldmgham , 8 Ch. Ap. 902. G 

(6) Injunction against insolvent trustee— Poverty or bad character of executor— 
Effect 

(а) An injunction may be obtained as against an ihsolvent trustee, preventing 

him from dealing with the trust funds. Mansfield v. Shaw , 3 
Madd. 100 ; Gladdon v. Stoneman , 1 Madd. 143 (note)*. H 

(б) So also an injunction against tho administration of the assets by an exe- 

cutor proved to be of bad character, drunken habits and great poverty, 
may be obtained. Howard v. Pupa a, 1 Madd. 143. I 

(c) Similar relief can be obtained against one, who has misappropriated assets 
and become bankrupt. Bowen v. Phillips , (1897) 1 Ch. 174. • J 
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, 2.—“ Restrained from committing. . . . breach of trust ' ’—(Concluded). 

(d) But there will be no interference by the Court, unless it is proved that the 

assets are wasted. Lewin, 11th Ed., p. 1072, K 

(e) Simple poverty of an executor is no ground for the Court to interfere. 

Everel v. Pryterch , 12 Sim. 365 ; but see Eoxoard v. Pupera f supra . L 
(7) Appointment of receiver by Court. 

In the cake of conflict between one set of trusts and another, the proper course 

for the Court is to appoint a receiver. Talbott v. Scott , 4 K. and J. 

139. r M 

3.-“ III. (b).” 

See Act I of 1877, S. 54, 111. (/). Whit. Stokes, Vol. I, p. 864. Mi 

62. Where a trustee has wrongfully bought trust-property *, 
the beneficial y has a right to have the property 
chase°by trusts U * declared subject to the trust or re-transferred by 
the trustee, if it remains in his hands unsold 2 , 
or if it has been bought from him by any person with notice of 
the trust, by such person 3 . But in such case the beneficiary 
must re-pay the purchase-money paid by the trustee, with interest 4 
and such other expenses (if any} as he has properly incurred m the 
preservation of the property 5 ; and the trustee or purchaser must 
(a) account for the nett profits of the property 6 , (b) be charged 
with an occupation -rent, if he has been in actual possession of the 
property 7 , and (c) allow the beneficiary to deduct a proportionate 
part of the purchase-money if the property has been deteriorated 
by the acts or omissions of the trustee or purchaser 8 
Nothing in this section — 

9 (a) impairs the rights of lessees and others who, before the 
institution of a suit to have the property declared subject to the 
trust or re-transferred, have contracted in good faith with the 
trustee or purchaser; or 

10 (b) entitles the beneficiary to have the property declared 
subject to the trust or re-transferred where he, being competent to 
contract, has himself, without coercion or undue influence having 
been brought to bear on him, ratified the sale to the trustee with 
full knowledge of the facts of the case, and of his rights as against 
the trustee. 

i 

(Notes)* 

/.— " Where a trustee. . ..bought. . . . property . ” 

(1) Traits for sale— General rule. 

(a) It is not competent to a trustee for Bale to purchase the trust-estate, for he 
4 would, in fact, be purchasing from himself; and a valid sale requires 
4 the existence of a vendor and vendee, Oodefroi, p. 392 (3rd Ed.). H 
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“ Where a trustee — bought — property "—(Continued). 

(b) “The rule is, not that a trustee cannot buy from his cestui que trust, but 

that he shall not buy from himself. If a trustee will so deal with his 
cestui que trust that the amount of the transaction shakes of the obli- 
gation that attaches upon him as trustee, then he may buy.” Ejl parte 
Lacey , 6 Ves. 625. 0 

(c) The rule is this : — “A trustee, who is entrusted to sell and manage for others, 

undertakes, in the same moment in which he becomes a trustee, not to 
manage for the benefit and advantage of himself. It does not preclude 
him from bargaining that he will no longer act as a trustee. Tho 
cestuis que trust may by a new contract dismiss him from that 
character, but even then, the transaction by which they dismiss him 
nnghf be watched with infinite and the most guarded jealousy ; and for 
this reason, that the law supposes him to have acquired all the knowl- 
edge that a trustee may acquire, which may be very useful to him, 
but the communication of which the Court can nover bo sure he 1 ’ has 
made, when entering into the now contract by which he is discharged.” 
(Ibid ) p 

(d) “It is clear undisputed law that a trustee for the t,alc of property cannot 

himself bo the purchaser.” Williams v. Scotty (1900) A.C.,p. 503. Q 

( 2 ) Business— Property wrongfully purchased by trustee— Terms upon which sale 
will be set aBlde. 

Whore the subject-matter of purchase by trustee is a business, as a going con- 
cern, and where tho trustee, subsequent to his purchase, carries it on 
under his own personal direction, on the sale being set aside, tho 
trustee would be entitled to all outgoing for wages of assistants, expendi- 
ture of stock, etc., but no salary for his own management will be 
given, lie Norrmgtony 13 Ch. D. (C.A.) 654. R 

(3) Retirement of trustee— How it affects his right to buy. 

On the retirement of the trustee from the oihee, the tiustoc is not prevented 
from buying the trust-estate, lie Boles and British Land Co., (1902) 

1 Ch. 244. 6 

(4) Advantage to trustee, not necessary. 

lu cases of wrongful purchase by a trustee, it is not necessary that he must be* 
shown to have gained some advantage by the transaction, as by a 
subsequent sale at a profit, or that he himself purchased the property 
at an undervalue. Whichcote v. Laivrence % 3 Vo., p. 750. T 

(5) Wrongful purchase through others— if valid. 

(a) Through agents. 

Where the trustee purchases the trust-estate, not m his name, but in tho name 
or through the agency of another person, the purchase is invalid. 
Campbell v. WaVuer , 5 Ves. 678. U 

( b ) Through co-trustee. 

A similar purchase by a trustee through his co* trustee is invalid. Hall v. 
Noyesy 3 Ves. 748. . Y 

(c) Purchase through children or relations. 

(i) Nor is the trustee allowed to enter into a like transaction, in the name of 

his children. Gregory v. Gregot'yy G. Coop. 201; Jac. 681. W 

(ii) But the moie fact lhat the actual purchaser is related to the trustee is not, 

of itself, any ground for impugning the sale. Coles v. Trecothick , 
9 Ves. 234. • X 
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/• “ Where a trustee. . . . bought — property "—(Continued). 

(6) Purchases at public auction by trustees. 

»re impeachable similarly for, if bidders see the seller himself bidding 

against them, it is a discouragement for tho bidders to bid. hujle v. 
Richards , 28 Beav. 361. Y 

(7) Auction sales— When trustees allowed to bid. 

(a) Non-interference by trustee —cestui que trust— sni juris. 

Where the trustee keeps himself alo.tf from the auction sale, leaving the matter 
to be done by tfie cestms que trust alone, all of whom are sui juris , he 
may become tho vendee. Cotes v. Treco thick, 9 Vos. 234. Z 

(b) Ini ants— Court’s leave. 

If the persons interested in the estate be infants, the trustee can bid only with 
the previous leave of the C.>urt. Farmei v. Dean, 32 Beav. 327. A 

(c) Circumstances under which Court’s leave would be given. 

Only whero all parties give their consent, and all other chances of procuring a 
sale havo been exhausted, liberty to bid will be given for the trustee. 
Tennant v. Tienchard, 4 Ch. 547. B 

(8) Severance of relationship of trustee and cestui que trust— Right to pur- 
chase. ( 

(a) The trustee must have shaken off his disability by the consent of the 

cestui que trusty freely giuin after full information, and must have 
bargained for the right to purchase. Chalmers v. Bradley , 1 J. aud 
W. 51. C 

(b) Tho trustee must have communicated all his knowledge, gained in his 

position as trustee, to the benciiciary, in addition to giving a fair 
price. (Ibid.) D 

(9) Trustees de son tort -Purchase. 

Where the trustees are erroneously tieatcd as being such by all parties, and 
| where they buy a share from a beneficiary in distross, or at an inade- 

quate consideration, the purchase will not be upheld. Plowngliv . 
Lambert , 52 L T. 046, E 

(10) Trustee to preserve contingent remainders. 

No disability to purchase attaches to a- Vai kes v. White , 11 Ves. 209 
(226). P 

(11) Trustee for 11 separate use." 

Nor is a trustee for the separate use of a married woman prevented from pur- 
chasing. Par kes v. White, 11 Ve&. 209. G 

(12) Trustee to bar dower. 

A trustee to bar dower could purchase the trust property. Naylor v. Winch , 
1 S. and S. 567* H 

(18) 14 Bare trustee *•— Right of purchase. 

A “bar© trustee,” whose only duty is to convey to his beneficiary, is not 
disabled from purchasing the trust estate. Pooley v. Ruetter , 4 Drew. 

• 189. I 
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I . — “ Where a trustee* •••bought — property "—(Concluded). 

(14) Purchase by executors and administrators* 

Where an executor buys the assets of his testator with the assent of all 
parties* interested, his purchase will not be disturbed. Watson v. 
Toone , 6 Madd. 153. J 

(15) How such purchase must be made. 

(a) They must act openly, and without any concealment, or it would be set 
aside, even after a long lapse of trnfc, Bemngfield v. Baxter, 12 A C. 


167. K 

(6) They must show that they have paid the highest price obtainable. Cham 
pion v. Rigby , 1 R. and M. 539 , Baker v. Read, 18 Bea. 398. L 

(c) They must also show that persons interested in the estate knew every 
matter m respect of the value of the property. Smedley v. Varlcy , 23 
Boa. 358. M 

(16) Co-owners and tenants in common. 

do not stand in any fiduciary relation towards each other. Kennedy v. Be 

Tra fjord, 1897, A.C. 180, 189. * N 


(17) Tenants for life, Mortgagees, Agents, Obunseis, Partners, Solicitors, Guardians, 
etc. 

Principles, similar to those which apply to purchase by trustees, are applicable 
to purchases by — , see Godefroi, pp. 399 to 412. 0 

2.— "The beneficiary — hands unsold . ” 

(1) Suit to set aside purchase by trustee— Costs. 

Where the trustee has wrongfully bought the trust property, and the cestui que 
bust subsequently institutes a suit for setting aside the purchase, the 
trustee, as a general rule, will have to bear the costs. Sanderson v. # 
Walker , 13 Ves, 601 , Hall v. Hallett , 1 Cox 141 , Ctowe v. Ballard , 

2 Cox 253. P 

(2) Delay in bringing suit for recovery of trust property— Costs. 

(а) Whore there has been great delay on the part of the beneficiary in resorting 

to his remody as against tho trustee, who has wrongfully bought the* 
trust ostate, tho Courts would not grant to tho cestui que trust the 
costs of suit, although he succeeds therein. Attorney-General v. Lord 
Dudley , G. Coop. 146. Q 

(б) In cases whore, on account of the delay in instituting the suit, the Court 

dismisses the suit of the beneficiary, the trustee will not be entitled 
to recover his costs from the plaintiff, Gregory v. Gregory, G. Coop. 
201. • R 

(3) Setting aside sale— Right of beneficiary to recover specific estate. 

The cestui que trust , if he chooses it, may have the specific estate reconveycd 
to him by the trustee. Ex parte James , Ves. 337 at 351 ; Aberdeen v. 
Aberdeen, 2 App. Cas. 544 ; Ex parte Barret , 10 Ves. 400. * B 


35 
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• 2 * — 44 The beneficiary, - * . hands unsold *’ — ( Continued) , 

(4) Discharge of trustee from sale. 

The purchase by the trustee being \trongfuI, he is to be discharged from the 
sale at once, and the Court will make an order immediately, in res- 
pect of the re-coo voyance of the property to the beneficiary, upon 
immediate repayment of the money to the trustee. Ex parte Bennett , 

10 Ves, 400, 401. T 

(5) Purchase in one lot by trustee— Like remedy to cestui que trust in re-sale. 

(а) Where the trustee has bought m one lot, the beneficiary, at time of re- 

sale, cannot insist on a re-sale of the property m different lots. Ex 
parte James , 8 Ves. 351, 352. U 

(б) If the beneficiary be very particular about the re-sale ot the property in 

different lots, he must pay the trustee his principal and interest, and 
then, as absolute owner of the property, he may sell according to his 
pleasure. (Ibid.) Y 

(0) When cestui que trust loses his right to recover. 

Where part of the consideration paid by trustee for the purchase is not money, 
and the beneficiary has, by his subsequent dealings, put it out of his 
power to restore to the trustee the benefits derived from him, the 
beneficiary cannot set aside the transaction. Re 1 Vmssaun, 51 L.J. 

Ch. G69 ; Dunsdale v. Dunsdale , 3 Pr. 55C, 577. W 

(7) Cestui que trust , when could ask for re-sale. 

Where the assignee in bankruptcy has become the purchaser, the beneficiary 
may claim, not a re-conveyanco of the specific estate, but a re sale of 
the property, and the Court would giant an order therefor, under its 
directions. Lcwin, p, 571. • X. 

(8) Terms of such re-sale. 

The bidding must begin at the price at which the trustee purchased, and if 
there is an higher bid, the sale should be knocked down, and if there 
are no bidders, the trustee should be held to his bargain. Lester v. 
Lester , 6 Ves. 633, Ex paite James , 8 Ves. 351. Y 

(9) Setting aside of sale— Time therefor. 

Where the beneficiary elects to set aside the transaction, he must institute 
legal proceedings therefor within a reasonable tunc. Baker v. Read , 

18 Beav, 398. Z. 

(10) Acquiescence of cestui que trust— Effect of. 

Where the cestui que trust acquiesces in the wrongful purchase by the trustee 
for a long time, such acquiescence raises a reasonable presumption 
that the purchase was, in all respects, a fair one, and that the relation 
•between the trustee and the cestui que trust had been previously 
abandoned. Pastes v. White, 11 Ves. 226 , See Morse v. Royal , 12 
Ves. 374. A 

(11) Setting aside sale within reasonable time— Reasonable time, what. 

(a) In one case, 7 yeais was held to be a reasonable time within which the 

• &ale must be set aside. Baker v. Read, 18 Beav. 398. B. 
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(6) Id another ease, a suit to set aside a sale after the expiry of *20 years was dis- 
missed. Price v. Byrn , 5 Ves. 681; Harwell v. Harwell, 84 Beav. 371. C 

(c) Relief has been refused after an acquiescence of 18 years and 17 years. 

Gregory v. Gregory , G. Coop. 201 ; Baker v. Bead, 18 Beav. 398. D 

(d) Even after the expiry of more than 10 years, sale has been ordered to be 

re-opened, where the executor had purchased in the name of trustees 
for himself, and the transaction was vitiated by disguise and conceal- 
ment. Watson v. Toone, 6 Madd.458. # E 

(12) Equitable relief to the beneficiary— Effect of laches . 

Where therd had been laches on the part of the bonefieiary in resorting to his 
remedies, and he could not offer any justifiable excuse therefor, such 
laches would be a bar to his remedies. Oliver v. Court, 8 Price, 167, 
168. • p 

(13) Time allowed io a class of persons. 

(а) A class of persons — such as creditors— must, generally, have a longer time 

allowed them for setting aside the sale. Whichcote v. Lawrence , 3 
. . Ves. 740; Boswell v. Coaks , 27 Ch.D. (C.A.) 424. 6 

(б) A class of persons cannot be expected, in the prosecution of their common 

interest, to exert the sanity vigour and activity, as individuals would 
do m the pursuit of their exclusive rights. Hall v. Noys, 3 Ves. 748.H 

(14) Laches, when bar to equitable relief. 

(a) Laches, on the part of beneficiary, would operate as a bar to his remedy, 

only when it is shown that he knew that the trustee was the purcha- 
ser. Randall v. Enington , 10 Ves. 423. I 

(b) Because, when the cestui que trust continues ignorant of the real state of 

the facts, he cannot bo found fault with for not having “quarrelled 
with the sale.” (Ibid ), Chalmes v. Bradley, 1 J and W. 61. J 

(15) Suits to set aside wrongful purchases by trustee— Onus of proof. 

(а) In such suits, the burden of proung the s'rici, fairness of the transactiont 

and the disclosure of all information which they have acquired in 
their character of trustees, shall be on them. Gray v. Warner , 16 Eq. 
677. K 

(б) Whero the trustee had been unwilling to enter into the transaction, and 

the beneficiary being sui justs had suggested the transaction, and 
threatened to enforce it, the burden is shifted from the trustee to the 
beneficiary. Luff v. Loyd , 34 Beav 220. L 

(16) Reasonable time for setting aside sale -’Circumstances to be considered. 

In considering what may be rogarded as a reasonable time, the Court must take 
into consideration the disadvantage to which the purchaser may be 
subjected by reason of the deaths of witnesses, and |lso the circum- 
stances of each particular case. Harwell v. Harwell , 34 Beav. 371. If 

(17) Delay as bar to relief— Considerations by Court. 

Where delay is brought in as a bar to relief, the length of the delay, the nature 
of the acts done in the interval, the degree of diligence which might 
reasonably be required, and all the circumstances of the case must bo 
duly considered by the Court. Be Cross , 20 C.D. 109. # H 
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(18) Express trust— Delay— Effect of. 

In the ease of an express trust, inert; delay may be a good defence, irrespective 
of the statute of Limitation. Ex parte Gallard (1897) 2 Q.B. p. 15. 0 

(19) Delay by beneficiary— Poverty, how it affects. 

Poverty of the beneficiary is a thing to be taken into consideration by the 
Court, but cannot be considered to be necessarily an excuse for delay 
in impugning a purchase by a trustee. Roberts v. Tunstall , 4 Ha. 
257 ; Oliver v. Court , 8 Pr. 167. P 

(20) Successful impeachment of sale. 

For successfully impeaching a purchaso by the trustee, the beneficiary must 
proceed without delay, as laches will bar his title to such relief. 
Hercy v. Dmwoody , 2 Ves. 87. Q 

3.— “If It has been — trust , by such person . 99 

(1) Sale by trustee to one with notice— Right of beneficiary. 

Where the trustee has sold the property, which he himself has wrongfully 
purchased, to another with notice of the trust, as against the latter 
also, the cestui que trust has a right to recover the specific estate. 
Dunbar v. Tredenwick , 2 B & B 304. R 

(2) Purchase from trustee with notice. * 

A purchaser from the trustee cannot maintain his bargain, if he had notice of 
the disability of the person from whom he derives his title. CooJcson 
v. Lee, 23 L.J. Ch. 473. S 

(3) Sale by trustee to another without notice— Beneficiary's remedy. 

(a) If, before the commencement of the legal proceedings by the beneficiary to 
recover the estate from the trustee, the latter has sold the estate to 
one, who took it without notice of the trust, the beneficiary's remedy 
will only be to compel the trustee to account for the difference of 
price. Fox Mackreath, 2 B.C.G. 400 ; Randall v. Ernngton , 
10 Ves. 423. See also Lord Ilardwicke v. Vernon, 4 Ves. 411. T 

§ (b) The trustee would be liable to so account to the beneficiary with mtorest at 

4 per cent. Hall v. IJallett , 1 Cox. 134. U 

(4) Purchase of shares by trustee- -Subsequent sale by him to another— Benefi- 
ciary's remedy 

(а) Where a trustee had purchased some shares (subjoot to trust) and subse- 

quently conveyed them to X at a considerable advance of price, held 
that the trustee must account for every advantage ho had made by 
the transaction, and is not liable to replace the specific shares. Hall 
v. Hallett , 1 Cox. 134. Y 

(б) The cestui que trust has no such election of choosing between the specific 

thing and the advantage made of it. (Ibid.) W 

4.— “But in — trustee , with interest . 99 

(1) Payment of purchase-money by trustee into Court— Setting aside sale— Equity. 

(a) Where a trustee had paid in a portion of the same amount into Court, 
which had been invested in the funds, and he claimed the benefit of 
the rise of stook when the sale was set aside, held that he could receive 
• liis purchase-money only with interest. Ex parte James , 8 Ves. 337.X 
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4.—' “But in — trustee, with interest "—(Concluded). % 

(&) In a like case, if there had been a fall of the stock, he cannot be compelled 
to bear the loss. ( Ibid ,). Y 

(2) Setting aside sale —Liability of beneficiary to repay purchase-money. 

Where the sale is set aside at the instance of the beneficiary, the latter is 
liable to repay the price at which the trustee bought, with interest at 
4 per cent . Watson v. Tome , 6 Madd. 153 , Ex parte James , 8 Ves. 
337 (351). Z 

(3) General rule in respect of rate of interest. • 

(а) The general rule was that an executor or trustee wa3 charged 4 per cent, at 

simple interest on moneys which ho retained— except in cases of 
active breach of trust or misconduct — as distinguished from mere 
negligence — where the higher mercantile rate of 5 per cent, was 
charged. Be Lambert , 1897, 2 Ch„ p. 180. K 

(б) But in recent years, m England, the Court has reduced the rate of interest 

from 4 per cent, to 3 per cent, m ordinary cases. Barclay v. Andretv, 
1899, 1 Ch„ p. 686. B 

(4) Extenuating circumstances— How affect the rate of interest. 

The Court will deal leniently in charging interest, with parties who can put 
forward extenuating circumstances, such as mere want of judgmont, 
absence of improper motive or personal advantage, the onerous 
character of the trusts, or £he like. Tebbs v. Carpenter , 1 Madd. 290.C 
5.—" Expenses — incurred — preservation. 

(1) Costs of repairs. 

Where, subsequent to his wrongful purchase, the trustee has effected improve- 
ments and repairs on the trust-property which prove substantial and 
lasting, or which have a tendency to bring the property to a better 
sale, he will be allowed the expenses which he has incurred in respect 
of such repairs and improvements. Ex parte Hughes , 6 Ves. 624 , Ex 
parte Bennet , 10 Ves. 400 , To? ks Building Co. v. Mackenzie , 8 B.P.C. 
42. D 

(2) Repairs and improvements— Equities on setting aside sale— How affected b^ 
fraud. 

(а) Repairs — Costs op, allowed. 

Where transactions between the parties have been vitiated by fraud, on the 
sotting aside of sale, allowance will be made to the trustee in respect 
of necessary repairs Baugh v. Piice, 1 H. Wils. 320. E 

(б) Improvements — Costs of, allow ed. 

In one case of improvements having been effected by trustee, where fraud was 
present, the Court even allowed the expenses of the improvements. 
Oliver v. Court , 8 Price 172. F 

(c) Improvement s, costs of, not allowed. 

(i) In another case of a like nature, where there was actual fraud, no allow- 

ance for improvements was made. Kenney v. Browne \ 3 Ridg. 518. G 

(ii) “If a man has acquired an estate by rank and abominable fraud, and shall 

afterwards expend the money in improving the estate, is he, therefore, 
to retain it in his hands against the lawful proprietor ? If such a rule 
should prevail, it would justify a proposition that the common equity of 
the country was “ to improve the right owner out of the possession of his 
estate (Ibid.) See Stratton v. Murphy , 1 Ir. Rep. Eq. 361. H 
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5.— Expenses — incurred — preservation ... "—(Concluded). 

(3) Trustee incurring expenses- Proper expenses, what are. 

See notes on S. 36, supra. I 

(4) Foundation of trustee's right to expenses. 

(а) The right of the trustees to all costs and expenses properly incident to the 

execution of the trust is founded upon the contract between the author 
of the trust and his trustees, and is similar to that given to a mort- 
gagee by virtue of his contractor mortgage. Cotterell v. Straton, 8 Ch., 
p. 302. J 

(б) In modern times, the Court will not discourage persons from becoming 

trustees, by inflicting costs, etc , upon them, if they have done their 
duty, or even if they have committed an innocent breach of trust. 
Turner v. Hancock , 20 C.D. 303. K 

(5) Misconduct of trustees— How it affects his right to costs. 

• Where there is proof of misconduct, the costs, expenses, etc., are in the dis- 
cretion of the Judge, who may, or may not, allow them, according 
to the circumstances. Charles v. Jones , 33 C. D. 80. L 

d .— " And the trustee or purchaser — property. " 

(1) Setting aside sale— Liability of trustee. 

(а) Where a wrongful purchase of the trust-property by trustee is set aside, the 

trustee should account to« the beneficiary for the profits of the estate, 
during the time when the property was m his possession. Ex parte 
James , 8 Ves. 351 , Ex parte Lacey , 6 Vos. 630. M 

(б) Similar liability attaches to a vendee from the trustee in such cases. 

(Ibid.) N 

(2) Liability of trustee or purchaser to account for profits, but not with interest. 

But either of them noed not pay interest on the profits. Siekstone and Raeigli 
Moore Coal Co. v. Edey (1900), 1 Ch. 167. O 

7.—" Be charged — occupation rent — property . ” 

Liability to pay occupation rent. 

§ Where the trustee or purchaser from him has been m actual possession of the 

trust-property (after the wrongful purchase), either of them is liable 
to be charged with an occupation rent, for the period during which 
such wrongful occupation continued. Ex parte James, 8 Ves. 361. P 

8*— " Allow the — of trustee or purchaser. " 

Deterioration of property wrongfully purchased— Liability of trustee, etc. 

If, by acts of the trustee, the property should have deteriorated in value, when 
the purchase -money is repaid to the trustee on the setting aside of 
the sale, the latter must be content to receive his purchase-money 
with a proportionate reduction. Ex parte Bennet, 10 Ves. 401 ; Baugh 
m v. Price, 1 Wils. 320. Q 

9.-“ Clause (a)." 

Rights of lessees and bona fide transactions protected. 

Where the estate is re-conveyed to the beneficiary, the re-conveyance oannot 
prejudice the titles and interests of lessees and others, who have enter- 
- ed into transactions with the trustee bona fide before the institution 
of the suit. York Buildings Company v. Mackenzie, 8 B.P.O. 42. R 
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10.— "Clause (*).” « 

(1) Confirmation of sale by cestui que trust. 

It is open to the beneficiary to ratify the sale to the trustee by an express and 
actual confirmation. Morse v. Royal , 12 Ves. 355. 8 

42 ) Confirmation by beneficiary— Subsequent annulment, if allowed 

(a) Where the beneficiary elects to confirm the sale, he is estopped from annul- 

ling his own act, on the ground of no adequate consideration. Roche 
v. O'Brien, 1 B. and B. 353. % T 

(b) After having once chosen to ratify the sale to the trustee, by express con- 

firmation of it, the beneficiary cannot question the samo again. Morse 
v. Royal , 12 Ves. 355. U 

<3) Confirmation— Requisites of. 

(a) Party to be 44 sui juris.” 

The confirming party must be sui juris , not labouring under any disability, as 
infancy or coverture. Campbell v. Walker , 5 Ves. 678. Y 

(b) Act op confirmation — to be a deliberate one. 

(i) The confirmation must be a solemn and deliberate act. Mot se v. Royal, 
12 Ve,. 355 ; Wood v. Downes , 18 Ves. 120. W 

(n) So, where fraud has vitiated the original transaction, the confirmation 
thereof is watched by tlie Court with the utmost strictness, and will 
not be allowed by the Court excopt on clear proof. Morse v. Royal, 
12 Ves. MS. X 

{(.’) No 11 SUPPRESSIO VIRI ” OR 44 RUGGE8TIO FALSI.” 

There must be complete absence of suppi essio vin or smjqestio jalsi , and the 
beneficiary should be made acquainted with all the material circum- 
stances of the case. Mini ay v. Palmer , 2 Sch. and Lef. 486. Y 

(d) Pull Knowledge of legal effects of confirmation. 

The confirming party should be fully aware of the legal effects of the confir- 
mation. Murray v. Palmci, 28 Ch. and Lef. 487; Waters v. Thorn, % 
22 Beav. 547; Caun v. Caun, 1 P.W. 727. Z 

(t j ) Confirmation to be distinct and independent. 

The confirmation should be wholly distinct from, and independent of, the origi- 
nal contract. Wood v. Downes, 18 Ves. 128. A 

(/) No coercion or undue influence. 

The confirmation must not bo wrung from the beneficiary by distress or terror. 
Crowe v. Ballard, 3 Bro. C.C. 117 and 2 Cox. 257 ; Roche v. O'Brien, 

1 B. and B. 330. B 

(y) Confirmation — to be joint act of whole body. 

If the cestuis que trust be a class of pet sons, the confirmation must be the 

joint act of the whole body. Sir G. Colebrook's case, 6 Ves. 622 : Ex 

parte Lacey , Id. 628. , C 

<4) Concurrence in breach of trust by cestui que trust . 

(a) Active concurrence by a cestui qui trust m a breach of trust is a bar to bis 

claim to sue in respect of it. Walker v. Symonds, 3 Sw. 164 ; Brice v. 

States, 11 Ves. 319. # D 
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, [10.— “ Clause (b) •’—(Concluded). 

(b) Concurrence would be a bar, if the cestui que trust was aware of every fact 
which would show that the act m question was a breach of trust* 
Btbckeridge v, Glosse , Cr. rind Ph. 135. E 

(5) Condoning— Estops beneficiary. 

Where a beneficiary condonos the trustee committing a breach, the former is 
estopped from suing in respect of the broach. Evans v. Benyon , 37 
C.D. 329. F' 


Where trust-property comes into the hands of a third 
person inconsistently with the trust 1 , the bene- 
ficiary may require him to admit formally, or may 
institute a suit for a declaration that the property 
is comprised m the trust. 2 

Where the trustee lias disposed of trust-property, and the 
money or other property which he has received 
therefor can be traced in his hands 3 or the hands 
of his legal representative or legatee 4 the bene- 
ficiary has, in respect thereof, rights as nearly as may be the same 
as his rights in respect of the original trust-property. 


Following trust- 
property — into the 
hands of third per- 
sons ; 


into that into 
which it has been 
converted. 


Illustrations . 

(a) A, a trustee for B of Rs. 10,000, wrongfully invests the Rs. 10,000 in the pur- 
chase of certain land. B is entitled to the land. 

(b) A, a trustee, wrongfully purchases land m his own name, partly with his own 
money, partly with money subject to a trust for B. B is cntitlod to a charge on the 
land for the amount of the trust-money so misemploy ed. 


(Notes). 

Where trust — third person — trust 99 

•(1) Volunteer— Following the estate into the hands of. 

(a) Where the alienee of tho trust estate is a volunteor, the estate may be 

followed into his hands, irrespective of his having had notice of the 
trust or otherwise. Manswell v. Manswell , 2 P.W. 678. O 

(b) The fact that he paid no consideration for the conveyance induces the 

Court to introduce a fiction (viz.) that he had notice of the trust, 
while as a matter of fact he had none. Lewin, p. 1075. H 

(2) Purchase of the estate with notice— Liability of purchaser 

(а) Where the property is conveyed to one for full consideration, and the 

vendee entered into the transaction with notice of the trust — whether 
the notice be actual or constructive, the vendee cannot have a better 
m title than the person of whom ho took the conveyance. Boursot v. 
Savage , 2 L.R. Eq. 134 ; Durbar v. Tredennick , 2 B. and B. 319 ; 
Daniel v. Davidson , 16 Ves. 249. I 

(б) His purchase will not be of any validity whatever, for the reason that he 

throws away his money voluntarily, and of his own free will, knowing 
. full well of the right of some other person to the property. Mead v. 
• ' Lord Orrey , 3 Atk. 238. J 
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/. — " Where trust third person .... trust 99 — (Concluded). 

(c) A person, purchasing property with the knowledge of the existence of the 
trust relating to it, is in the position of the original trustee so far as 
regards limitation, and cahnot therefore claim the benefit of that law. 
Luttfum v. Begogan , 5 VV.R. 120. K 

(3) Purchase of the estate without notice— if valid. 

Where a bona fide purchaser has no notice, either expressly or constructively, 
then he takes a good title, which cannot be impugned. Burgess v. 
Wheats , 1 Eden 195. 9 L 

(4) Payment of trust money into bank— Bank’s liability— Beneficiary’s right to 
follow. 

(а) Bank must have notice. 

If the Bank has notice (either direct, or by reasonable inference from facts) 
that the property or money is being wrongfully used, the bank is 
liable. Thomson v. Clydesdale Bank (1893) A.C. 282. M 

(б) Negotiable instruments. 

Where a banker takes a negotiable instrument in good faith for value, he ob- 

- - tarns a title against all the world. Ear l Shejficld v. London and 

Joint Stock Bank , 13 A.C. 333. N 

(c) Knowledge as trust money , 

In order to make tho bankers liable, it must be shown that they received the 
money, knowing the same to be trust money. Union Bank of Aus- 
ti aha v Murray Aynsley, (1898) A.C. C93. O 

(5) Stolen property— Right to follow. 

Stolen property, or property purchased with the proceeds theroof, may bo 
followed into the hands of tho trustee in bankruptcy of the thief. Ex 
parte Manchester and County bank , 39 W.R. 303 (Eng.). P 

(C) Trustees to preserve contingent remainders— Purchase from— Liability of 
purchaser. 

A purchaser, whether voluntary or for value, from trustees to support contin- 
gent remainders, having notice of the trust, is liable to restore the 
land, since the conveyance is a clear breach of trust. Gorges v, Pye f 
7 B.P.C. 221. Q 

(7) Trustee — Alienations by— Limitation— Title of purchasers. 

W’liere a suit brought by the beneficiary to set aside, as fraudulent, certain 
alienations made by the trustee, was dismissed by the lower Appellate 
Court, as barred by limitation, on the ground that more than 12 years 
had elapsed since the execution of such deeds of alienations, held : — 

(1) that this was not sufficient, and that the Court should have tried whether 

tho purchasers were cognizant, at the time of their purchase, of a 
subsisting trust affecting the property ; for, if so, they would have 
taken it subject to the trust, and would stand m the shoes of the 
original trustee, and would not be* bona fide purchasers from trustees, 
entitled to the benefit of the Law of Limitation ; and 

(2) that, if the trustee had power to make valid grants, the grantees would 

have a perfectly good title, if they took for valuable consideration 
without notice of the trust. 5 W.R. 120, # R & 
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2-—“ The beneficiary . ...in the trust. *’ 

(1) Right to follow trust property— General rule. 

In every case in which the trustee has converted any part of the trust estate, 
as between the cestui que* trust and the trustee, and all parties claim- 
ing under the trustee, all property, however it may be changed or 
altered in its nature or character, and all the fruit or profit accruing 
from it, continue subject to the trust, subject only to the requirement 
that the property so claimed to be trust property is capable of being 
identified as in fact acquired with, or shown to represent, the original 
trust estate. Pennell v. Defjell , 4 D.M and G. 372 ; Re Oatway (1903) 
2 Ch. 356 (360) ; Harris v Truman , 9 Q.I5.D. 264. T U 

<2) Right to follow trust property— Ground of rule. 

The principle upon which this rule is based is that the trustee cannot assert 
any title of his own as against that of the cestui que trust , and that, 
unless he has dissipated the whole trust fund, in which event nothing 
remains subject to the trust, any property which can be traced into 
other property into which it has been converted remains subject to 
the trust, and the whole of the propei ty, m case any part of it 
represents property of the trustee himself, is treated as belonging to 
the trust, except so far as he may be able to distinguish what is his own. 
Taylor v. Plumer , 8 M. and S. 562 ; Jjuptonv. White , 15 Ves. 431 
Cook v. Addisio?i, 7 Eq. 466 ; A'j-j paite Barber , 28 W.R. 522. V 

(3) Right to follow trust property- -Trustee in bankruptcy. 

The rule of following trust property applies against the trustee m bankruptcy, 
as fully as against the trustee himself, even when the bankrupt is 
about to abscond with the property together with other money of his 
own. Frith v Castland , 2 II. and M. 417. W 

(4) Limitation— Whether a bar to equitable relief— Direct trust. 

(ft) As between cestui que trust and the trustee in direct trusts, no length of 
time is a bar to equitable relief. Bennett v. Colley , 2 M. and K. 225 
(232} X 

(5) For, by reason of the privity existing between them, the possession of the 

f one is cons’ dered to be the possession of the other also, there being 

no adverse ti bio. Weddcrburn v. Wcddcibiu n, 22 Beav. 84. Y 

<5) Debt— Subject matter of truBt —Limitation. 

(a) Dfut under contract or covenant. 

Where the subject matter of the trust is a debt under a contract or a covenant, 
it is always the case that, when the trustee is barred, the cestui que 
trust is barred also. Stone v. Stone, L.R. 5 Ch. App. 74 ; Coleman v. 
Bucks and, Oxon Union Bank (1897) 2 Oh. 243. Z 

(5) Notice of trust by debtor. 

But where the debtor borrowed the money as trust money, or knowing it to be 
such, he cannot set up the statute Soar v. Ashwell (1893) 2 Q.B. 
*390 (397). A 

<6) Fraud— Limitation- Equitable relief. 

(a) Any amount of time will not cover a fraud as long as it remains concealed. 
For, until the fraud is discovered, or until the fraud might with 
reasonable diligence have been discovered, the title to avoid the 

, transaction cannot properly arise. Blair v. Bromley , 2 Ph. 354. B 
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2.—“ The beneficiary.... In the trust (Continued), 

(6) Alter discovery of the fraud, the trustee (as defendant) may take shelter 
under the statute. Then, ho may say (as a rejoinder to plaintiff) 

“ You shall not bring the matter under discussion at this distance of 
time . it is entirely your own neglect that you did not do so within the 
period limited by statute.” Hovendon v. Lotd AnnesUy , 28 Ch. and 
Lef. 634. C 

<7) Nature of such fraud. 

The fraud must be that of the person who ret up the statute, or of some one 
for whose fraud he is in Jaw responsible, and not that of a stranger. 
Willis v. Em l Hoivt , (1893) 2 Ch. (C.A.) 545. D 

erf • 

(8) Fraud, not to be subsequent to the accrual of cause of action. 

The fraud relied upon by the defondant should not be one committed subse- 
quently to the time when the right of action first accrued. Theme v. 
Heard , (1894) 1 Ch. 599 (605). E 

(9) Equitable relief— Bar from presumption. 

The Court, after a great length of time, will presume some act to have been 
w * done, which, if done, is a bar to the demand of equitable relief. 

Pathson v. Hawksworth, 10 Beav. 375; Attorney-Gene? al v. Moore , 
20 Beav. 110 , but see Thomson v. Eastwood , 2 A.C. 215 (216). F 

{10) Time within which the presumption is raised. 

(а) The period within which the Court raises the presumption deponds upon 

the circumstances of each particular case. Eldndgc v. Knott , Cowp. 
214. G 1 

(б) As a general rule, twenty years is the period within which the Court raises 

the presumption. (Ibid,) H 

(c) But where there is a statute fixing a specified period in respect of this pre- 
sumption, the Court will not entertain a presumption within a less 
time than that fixed by the statute. (Ibid.) I 

(11) Ground of suoh presumption— Quieting possession. 4 

(a) Generally such presumptions are made by Courts, not necessarily because 

they really believe what they presume, but for the purpose of quieting 
the possession, Eldndge v. Knotty Cowp. 215 , J 

(b) “ It is said you cannot presume unless you believe. It is because there are 

no means of creating belief or disbelief that such general presumptions 1 
are raised.” Hillary v. Walker , 12 Ves, 266, K 

{12) Presumption— Ignorance, mistake, distress— Effect of, on equitable relief. 

( а ) Ignorance, mistake. 

The Court cannot presume a person to have abandoned his right, so long as 
be remains in ignorance of it, or labors under a mistake. Randall v. 
Errmgton y 10 Ves. 427. • L 

(б) Distress— Laches. 

The distress of one, so far as it accounts for his laches, will pro tanto weaken 
the foundation of the presumption. Hillary v. Walker , 12 Ves. 266 ; 
Byrne v. Frere , 2 Moll. 171, 178. * M 



284 


Act’ll of 1882 (INDIAN trusts act). [S. 68 

2.— "The beneficiary.... in the trust "—(Continued). 

(13) Equitable relief— Presumption against a class of persons. 

(а) Whore a class ol persons release their right, the presumption cannot be 

made in the same way, as in the case of an individual. Whilcote v. 
Lawrence , 3 Ves. 752. X 

(б) For one, who has only an aliquot interest m the property, cannot be 

expected to pursue his remedy with the same spirit as if he were the 
exclusive proprietor, (Ibid.) O' 

Ij 

(14) Bar to equitable relief from public or private inconvenience. 

(a) Where, on account of delay, tho administering of relief would load to great 
public or private inconvenience, the reliof will not be grantod to the 
beneficiary. Attorney -General v.» Mayor of Exeter, Jac. 448. P 

* ( b ) So, in an action for an account, a settlement may be presumed, where there 

is great delay and it is probable that most of the parties are dead, and 
the vouchers and receipts lost. Hunton v. Davies, 2 Ch. Rep. 
44 ; Pearson v. Belchier, 4 Yes. 627 ; Hei cy v. Dinwoody, 2 Ves. 87. } 

(15) Bar to equitable relief from laches of beneficiary. 

(a) Lapse of time or delay in suing, if not accounted for by disability or 

other circumstances, constitutes per se laches disentitling a person to 
relief from the Court. Oliver v. Com t , 8 Price 167 ; see Hercy v. 
Dinwoody (2 Ves. 93) ; Earl of Pomfiet v. Lord Windsor , 2 Ves. 472. R 

(b) So, where a plaintiff cestui que trust seeks to impeach a purchase by a trus- 

tee, a dolay of less than 20 years may bar his title to relief. Oliver v. 
Court , 8 Price 167. S 

(16) Acquiescence of beneficiary, a bar to relief— Direct acquiescence. 

(a) Where the act complained of was done with the full knowledge and express 
approbation of tho cestui que ti ust, he will not be entitled to relief. 
Kent\. Jackson , 14 Beav. 307 (384). T 

§ (b) The reason is that a person cannot be allowed to seek relief against the very 

transaction to which he was himsell a party. (Ibid.) Styles v. Guy , 1 
Mac. and G. 427. U 

(17) Acquiescence indirect, a bar to relief. 

(a) Where a person, having a right to set aside a transaction, stands by and 
secs another dealing with the property in a manner inconsistent with 
that right, and makes no objection, the Court will not relieve him. 
Phtllipson v. Gatty, 7 Hare 516 ; Blake v. Gale, 31 Ch.D. 196 ; Mills 
v. Fox , 37 Ch.D. 153. Y 

(5) But where the breach of trust has been completed, without any knowledge 
9 or assent on the part of the person peeking relief, that oan be no 
acquiescence in the strict sense of the word. Lewin, p. 1095. W 

(18) Acquiescence— Definition of. 

Acquiescence has been defined as “ quiescence ” under such circumstances that 
assent may be reasonably inferred from it, and is an instance of the 
. laty of estoppel by words or conduct. Lewin, p. 1095. X 
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2.— “The beneficiary.... in the trust ’’—(Continued). , 

(19) Trustee committing breach— Remedy of beneficiary— Account of mesne rents 
and profits— When given. 

(a) Account, independent of any other relief. 

An account of mesne rents and profits arising from the trust estate will bo 
allowed, when the same is sought independently of the relief against 
the corpus of the land. Lewin, p. 1118. Y 

(b) Account, incidental. 

Tho account will also be allowed, if the same is prayed for as incidental or 
collateral to any other relief which the cestui que trust may claim. 
(Ibid.) Z 

(20) Account of mesne profits— Express trust. 

Against an express trustee committing breach, as limitation does not run 
between trustee and cestui que trusty the account will be directed from 
the time when the rents were withdrawn. Attorney-General v. Brewer's 
Company , 1 Mer. 495 ; Mathew v. Brise , 14 Beav. 341. A 

(21) Following trust property into the hands of volunteer claiming under a trustee 
— Account of mesne profits. 

- - In such cases, the beneficiary, where he establishes his claim to the property, 
has a right to the mesne profits and rents from the very commence- 
ment of his title. Kidney v., Coussmaker , 12 Ves. 158. B 

(22) Account of mesne profits — General rule-— English law. 

(a) Where the defendant is bona fide in possession, the account will bo directed 

from the time of the accrual of the title. Dormor v. Fortescue , S.C* 

3 Atk. 130. C 

(6) But tho account will not be carried back beyond six years before the 
institution of the suit. Reade v. Reade , 5 Ves. 744. D 

(c) And where there has been great laches in bringing the ^uit, the Court will 

not direct an account beyond the date of the decree. Acherley v. Roe y 
5 Ves. 565. E 

(d) But in India, in a suit against an express trustee, an account of mesne 

profits for the whole period will be decreed, because 8. 10 of the* 
Limitation Act does not bar such suits. Powell, p. 277. F 

(23) Assignee of trustee— Liability of— Account of mesne profits. 

( а ) Assignee — Primarily liable. 

Where tho trustee, in committing a breach, assigns the property to X, the 
latter must account for the mesne profits primarily. Silkstone and 
Haeigh Moor Coal Co. v. Fdcy , (1900) 1 Ch. 167. 0 

(б) Trustee when liable. 

But where the assignee is insolvent, the trustee, who tortiously made the 
assignment, shall be answerable personally. (Ibid.) H 

(24) Attachment of property into which the trust estate has been copverted. 

(n) If the trust estate has been tortiously disposed of by the trustee, the bene- 
ficiary may follow and attach the property that has been substituted, 
in the place of the trust estate, so long as the metamorphosis can be 
traced. Taylor v. Plumer % 3 M. and S. 575 at 582. I 

(b) “ An abuse of trust can confer no rights on the party abusing it, nor on 

those who claim in privity with him.” (Ibid.) * J 
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f 2.— “The beneficiary — In the trust “—(Continued). 

(25) Right to follow chattels— when lost — English law. 

Even in the ease of chattels, where they have been purchased in market overt, 
they cannot be recovered by the beneficiary. Lewin, p. 1125. K 

(26) Following trust property— Mature of evidence, for. 

In order to establish the right to follow the trust property into the property in- 
to which it has been converted, it is necessary to show clearly every 
transaction by which the original property has assumed its new form. 
Harford v. Lloytf, 20 Bea\ 310. L 

(27) Right to follow after order to pay into Court. 

Where, on a breach of trust having been committed, the cestui que trust ins- 
titutes an action, and an order therein has been passed by the Court 
directing the trustee to pay the money into Court, the beneficiary is 
not estopped from following the money into the unauthorised invest- 
ments, if the o^der to pay m is not obeyed. Francis v. Francis (5 I>. 
M. and G. (108). ’ M 

(28) Illegal trust— Right to follow, if applicable. 

The doctrine of following trust money is not applicable, where the purpose for 
which the trust is created is a fraudulent or illegal one, and where the 
cestui que trust permits the money to remain to the credit of the alleg- 
ed trustee until after the'rights of the creditors have supervened. Be 
Great Beilm Steamboat Co. t 26 C.D. 616, See Barclay v. Pearson , 
(1893) 2 Ch. 163. M 

(29) Purchase of property with trust funds— Election of beneficiary 

(a) Whore the trustee commits a breach of trust by purchasing property with 

the trust funds, the beneficiary has a right to elect to tako land pur- 
chased with the trust money, or to have a charge upon it. Hiskv. 
Webb , Pr. Ch. 84. 0 

(b) The beneficiary can elect to affirm the sale of land held in trust, and to 

follow the purchase-money. Re Champion , (1893) 1 Ch. 101. P 

^30) No evidence to follow trust fund— Presumption of purchase under trust, when 
raised. 

Where there is no evidence to trace the trust fund into land, the Court will 
presume that a purchase has been made with the trust funds, where 
there is nothing to show that it was made with any other motive. 
Lewis v. Madocks , 17 Vcs. 48 , Mathias v. Mathias , 3 Sm. and G. 
552. q 

(30-ft) Absence of resources with trustees to make purchase. 

Such presumption is also raised where the means of trustees are clearly not 
sufficient to have enabled them to make the purchase out of their 
own resources. By all v. Ryall , 1 Atk. 59. R 

• * 

(31) Nature of right to follow land. 

The right to follow trust money into land is an equity or equitable right or 
lien, a& distinguished from an equitable interest or estate, and is sub- 
ject to the rule that a subsequent equitable mortgagee, even without 
notice of it, is postponed to it on the ground of its priority in point of 
• time. Cave v. Cave* 15 C.D. 639. 8 
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2.— “The beneficiary.... In the trust “—[Concluded). 

(32) In what cases right to follow ceases. 

(а) Where the trustee has so dealt with the trust fund, as it can no more be 

distinguished or traced, the beneficiary’s lien and his right to follow 
the property ceases out of necessity. Ryall v. Roll, 1 Atk. 168. T 

(б) “ In order that the rule as to following trust-money should apply, there 

must be something specific, which is capable of being identified as 
that into which the trust-money has been converted.” Re Hallet 
and Co., 2 Q.B. 237. . U 

(33) Debts barred as against trustee, barred also against beneficiary. 

When a debt due from a third party, which is the subject matter of the trust, 
becomes barred as against the trustee, the cestui qua trust, will also be 
barred in respect of It. Stone v. Stone , 5 Ch. Ap. 74. Y 

(34) Invalid trust— Right to recover trust property— 'Limitation. 

Under Art. 120, Sell. II, Limitation Act (1877), the right to recover property 
settled on invalid trusts accrues directly the property is conveyed to 
the trustees. 20 B. 511. W 

3.—“ Where the trustee — his hands. 99 

(1) Honey, notes, etc. — Right to follow, when lost. 

(a) In the case of money, notes and bills, for the protection of commerce, they 

cannot be pursued, when they have passed into the hands of bona fide 
holders in circulation. Collins v. 8 turnon, 11 Q.B.D. 142. X 

(b) But monoy, notes and bills may be followed by the nghtful owner, wher 0 

they have not been circulated or negotiated, or if the person to whom 
they passed had express notice of the trust. Verney v. Carding, 18 Ch. 
and Lef. 345. Y 

(c) If money held by a person m a fiduciary character, though not as trustee, 

has been paid by him to his account at bis banker’s, the person for 
whom he paid it can follow it and has a charge on the balance in the , 
banker’s hand. In re Hallett's estate , 13 Ch. T>. C96. Z 

(d) The only difference to be taken between money on tho one hand and notes 

and bills on the other, is that money is not “earmarked” and so can- 
not be traced except under particular circumstances, hut notes and 
bills, because they have a number and date, can, in general, be 
identified without any difficulty Ford v. Hopkins, 1 Salk 283. A 

(2) Trust money mixed with trustee’s money— Right to follow. 

(а) Where money belonging to the trust has boen mixed with the trustee’s 

money, the cestui que trust is entitled to follow it into the hands of 
the trustee. Pennell v. Deffell , 4 De G. and G. 382. B 

(б) The reason is fhab, though the identical pieces of. coin cannot bo ascer- 

tained, yet, as there is so much belonging to the trust in general heap, 
the right to follow is not taken away. [Ibid.) C 

(3) Misappropriation of trust-moneys— Bankruptcy of trustee. 

Where a trustee misappropriates trust moneys, and he subsequently makes it 
good on the eve of a bankruptcy, it is not a fraudulent prefereflee on 
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r 3.—** Where the trustee •.••his hands ’’—(Continued). 

his part. Ex parte Stubbing , L. R. 17 Ch. D. 58 ; Ex parte Taylor , 
h, R. 18 Q. B. D. 295 , Sharpe v. Jackson (1899) A. C. 419; Prance 
and Ourrards * Trustee v. ilunsing , (1897), 2 Q. B. 19 ; Taylor v. London 
and County Banking Co. (1901), 2 Ch. 231. D 

(4) Breach of trust by trustee— Appropriation. 

No trustee can acquire a title to trust property by an appropriation against 
the trust. 1 C.W.N. 265 = 19 A. 277=24 I. A. 10. E 

(5) Money— Right to follow, 

(a) In the case of money, there must be in fact a payment, since the doctrine 

of following deponds upon identification of the subject-matter. Be 
Hallet and Co., 1894, 2 Q.B.l). 237. F 

( b ) So, where money not actually received was credited to an account, the 

• doctrine was held inapplicable. (Ibid.) 0 

(6) Money, right to follow— Executor. 

A beneficiary cannot follow money into the hands of anoxccutor, who has not 
improperly retained it in payment of his own debt, to the prejudice of 
a creditor of higher degree. Re Fludger , Wingfield v. Ershine (1898), 
2 Ch. 562. H 

<7) Persons standing in a fiduciary relation— Other than trustee. 

(а) Agents, Bailee, Solicitor. 

All persons, standing m a fiduciary relation as the trustee— such as agents, 
bailee, solicitor, collector of rents, etc., arc liable in the same way as 
a trustee. Lyell v. Kennedy , 14 A.C. p. 459 I 

(б) Banker. 

So, where trust funds have been misapplied, and can be traced into particular 
investments, those investments will be charged with the amount of 
the trust funds so misapplied in the hands of a banker. 

(c) Stock broker. 

# Similar right exists, where the funds are in the hands of a stock broker. 

Ex parte Cooke , 4 C.D. 123. J 

(d) Consignee. 

In the case of a bailee or consignee, the rule is applicable, only where he is a 
factor m a fiduciary position with a duty to remit the proceeds of sale 
to his principal, and not where the consignee is one who receives 
goods from any one and trades on his own account, making advances 
on them. Ftskham v. Peel , 28 W.R 941. K 

(8) Trustee— Beneficiary committing breach— Assignment— Right of cestui que 
trust to follow. 

(а) Where a trustee, having an interest in the trust fund, assigns his benefi- 

# interest, and then commits breach by abstracting any part of the 
trust fund, the other beneficiary has a right to follow that portion 
of it which is Comprised in the assignment. Hopkins v. Goman , 
1 Moll. 561. L 

(б) The reason is that the trustee could take no interest in the estate, while 

a breach of trust by him remains unsatisfiod. Morris v. Livie, 1 Y. 

. andC.C.C. 380. w 
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3. — ** Where the trustee — his hands (Concluded). 

(9) Confusion of trust stock with the trustee’s own stock— Right of beneficiary to 
follow. 

Where a trustee, having stock of his own and similar stock hold upon trust, 
sells part of it from timo to time, and whore, on hia death, the stock 
in his name was found to be lrisufiieient to answer the trust, the 
whole will bo deemed as appropriated to the trust. Amies v. Skillcrn , 
9 Jur. 122. N 

(10) Trustee of two funds— Breach of trust in respect of one— Repairing breach at 
expense of another— Right of beneficiary to follow. 

Whero a trustee of two funds, held on different trusts, commits breach in lcspoct 
of one, and then restores one fund at the expeuso of another by pay- 
ment into Court, the cestui gue trust cannot follow the fund into the 
hands of those who have so received it, because the latter take it as 
pui chasers for value without notice of the fraud, if as a matter of fact 
they had no such notice. Tkoi ndike'v . Hunt , 3 l>. and J. 50*5. 0 

(11) Charitable trusts— Blending of trust funds by trustee— Right to follow. 

See Audi sins v. Me Guflog, 11 A.C. 313 , Piovost of Kdiubiu gh v haul Advo- 
cate , , 4 A.C. 823. P 

(12) Following money lent for special purpose. 

When money has been advanced for a particular purpose, such as the pui chase 
of a business, there is a fiducial y duty so to apply it and where the 
borrower, without so applying, uses the same for his own purposes, it 
may bo followed, to the extent of the balance remaining, if it can bo 
traced, even against the ti u«* oe m bauki uptcy of the borrower. Gibert 
v. ( fonaul , 52 L T. 54, Q 

4 . — “ Or the hands of his legal representative or legatee . " 

(1) Legal representative liable to the extent of assets. 

In England, iu cases of breaches of tiust by a tiusteo, the legal icprcseiitativc 
is liable to the beneficiary, to the extent of his assets, for the conse- 
quences of breach. Devayncs v. Robinson , 24 13oav 80 R 

• 

(2) Right of beneficiary as against legatee of trustee. 

The assets paid up into the hands of the legatee of a defaulting trustee can be 
followed by the beneficiary, to make good the bioach of trust. Gillespie 
v. Alejuandei , 3 Russ. 137. S 


Saving of lights 
of certain trans- 
ferees. 


64 Nothing in section 03 entitles the bene- 
ficiary to any right in respect of property in the 
hands of — 


1 (a) a transferee in good faith for consideration without having 
notice of the trust, either when the purchase-money was paid, or 
when the conveyance was executed, or — 

( b ) a transferee for consideration from such a transferee 2 . 


A judgment-creditor of the trustee attaching and purchasing 
trust-property is not a transferee for consideration within the mean- 
ing of this section. 

87 . 
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* Nothing in section 08 applies to money, currency-notes, and 
negotiable instruments in the hands of a bona fide holder to whom 
they have passed in circulation or shall be deemed to affect the 
Indian Contract Act, 1872, section 108 i , or the liability of a person 
to whom a debt or charge is transferred 5 . 

(Notes). 

1.-" Clause (a).” 

(1) Purchase of trust-property by third persons— General rule. 

The general rule that a party to an illegal or fraudulent contract cannot derive 
any benefit from it obtains in the case of trusts. And all persons who 
t obtain possession of trust funds, with a knowledge that their title is 

derived from a breach of trust, will be compelled to turn such trust 
funds in their hands. Gray v. Lewis , 8 L.R.Eq. 526 (543). T 

(2) Absence of notice at time of purchase- Discovery of trust at time of con- 
veyance— Effect of. 

(rt) Whore the purchaser has no notice of the trust at the trme of purchase, but 
afterwardb discovers the Arusfc, and obtains a cognizance from the trus- 
tee, he cannot take a valid title, Sander# v. Delieuo , 2 Vorn. 271. U 

(5) In this case, notice of the trust at the time of conveyance converts the pur- 
chaser into a tmstec, and Ins purchase consequently results in a 
breach of trust. Langton v. Astrey, 2 Ch. Rep. 30. Y 

(3) Shares in companies, purchase of. 

In the case of shares in companies, if the purchaser has no notice at the time 
of purchase, but has it before registration, still he is protected. Dodds 
v. Hills , 2 Hem. and Mil. 424. Yf 

(4) Improper loans of trust moneys 

cannot be barred, so far as a bjneheiary is concerned. Ernest v. Crozdill , 

2 De. Gex P. and J. 198. X 

(5) Notice, actual and constructive. 

See note* on S 3, supra , y 

(6) Notice after part-payment, effect of. 

(a) Part-payment of the purchase-money bofore notice is not sullicicnt to give 

a good title to purchaser, liaijne v. halier , 1 Giff. 241. Z 

( b ) Nor is the giving of security for it. Toutmlle v. Naish 9 3 P.W. 30 6. A 

(c) The whole of the purchase-money must have boon duly paid before notice 

• of the trust. Story v. Wnidson , 2 Atk. 630. B 

(7) Complete conveyance to verities necessary. 

For the pica of pmchase without notice to be effectual, the property must, 
before any such notice reaches the purchaser, have been completely 
convoyed to him. Wigg v. Wigg, 1 Atk. 382 ; Roots v. Williamscm, 38 
. C.D. 485. * c 
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2.—“ A transferee — transferee . 9 9 

(1) Yendee without notice from Yendee with notice. 

( а ) General rule. 

(i) The title of a purchaser for value without notice, from one with notice, is 

unimpeachable, and the beneficiary cannot follow the property in his 
hands. Mer.tins v. Johffe , Amb. 313 ; Fcnars v. Cherry , 2 Yern. 384 D 

(ii) The reason is that the bona fides of the second vendee is a good defence in 

itself, and the mala fides of the vendor ought not to invalidate it. 
(Ibid,) » E 

(б) Exception in charitable trusts. 

This general *ule is not applicable in the case of charitable trusts. For a 
purchaser without notice from a purchaser with notice shall be bound 
by the claim of charity. Sutton Cole field Case, Id. 08. F 

(2) Yendee with notice from yendee without notice. # * 

( а ) Title good — General rule. 

A purchase of trust-property with notice, from a vendee without notice, is valid 
and cannot be impugned. Lowther v. Carlton , 2 Atk. 242 ; Re Barrow's 
Case, L.R. 14 Ch*. D. 432. G 

(б) Reason for the view. 

The second vendee takes a good title, not from the merits of his purchase, but 
from the merits of the first purchasor. For, if an innocent purchaser 
were prevented from disposing of his property, it would result in a 
clog being placed upon the froe circulation of property. Ilarnson v. 
Forth, Fr. Ch. 51. H 

(c) Exceptions tc the rule. 

(i) Where the subject-matter of the purchase is an oquitablc estate, and is 
subject to ihe prior oquitablc interest. Ford v. White, 1G Beav. 120 I 
(n) Where a person has sold property by fraud, and, alleging that he has given 
no notice, gets it back from him. Kennedy v. Daly , 18 Ch. and L. 
379. J 

(3) Bona fide Yendee from trustee— Subsequent purchase by trustee— Effect of. * 

Where the trustee sells the trust estate to a bona fide purchaser without 
notice, and afterwards himself becomes the owner of the lands, though 
for good and valuable consideration, the trust rovivos. Booy v. 
Smith, 2 Ch. Ca. 124 , 1 Vern GO. K 

(4) Choses in action, purchase of, from trustee— Effect 

( a ) Vendee cannot take a better title than vendor. 

As regards choses in action and other personal estate not transferable at law, 
which may have been purchased from a trustee, the purchaser, what- 
ever amount he might have paid, cannot take better title than his , 
vendor. Ord v. White, 3 13eav. 357. X* 

a 

( b ) Sale subject to equities. 

The vendee must (in conformity with the rulfis governing assignments of ohoses 
in action) hold them subject to the same equities aR the trustee did. 
Cockell v. Taylor, 15 Beav. 103 ; Clack v. Holland , 19 Beav. 262. M 

3.— “ Nothing in S. 63 . -In circulation . 99 

See notes on §. 63, supra. * N 
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4. — "Or shall be.... Contract Act {1872), S. 108." 

Yendee taking a better title than vendor, when 

As to circumstances under which tho buyer takes a better title than the seller, 
see the exceptions to S. 108, Indian Contract Act. 0 

5. —** Or the liability. . . . charge is transferred . 99 

Transfer of debt or charge, if affected by S. 63 

S. 63 docs not affect the liability of a person to whom a debt or chargo is trans- 
ferred. 2 A. 4G0. P 

65* Whore a trustee wrongfully sells or otherwise transfers 
trust-property, and afterwanlh himself becomes 
trustee' 1 ^ trust-pro' tll( ' owner of the property, the property again he- 
con\erted V i° ngfully coines subject to the trust notwithstanding any 
want of notice on the part of intervening trans- 
ferees in good faith for consideration. 

(Notes). 

1.—** Acquisition by trustee of trust* property wrongfully converted . 99 

(1) Lands' sold by trustee coming into Mb possession subsequently. 

See Booy v. Smith , 2 Ch. Cas. 124, under S. G4, supra. Q 

( 2 ) Defaulting trustee cannot claim as against beneficiary. 

No beneficial interest in the trust-estate can be claimed by a defaulting trus- 
tee as against the beneficiary, even when the trustte derives title 
thereto as the next-of-kin of a deceased beneficiary or in other ways. 
Jacobi v. Rylamc, L.R. 17 Eq. 341. R 

66. Where the trustee wrongfully mingles the trust-property 
f with his own, the beneficiary is entitled to a 
blended property i charge on the whole fund for the amount due to 
him. 


(Notes). 

t.— “Right in case of blended property . 99 

(7) Basis of section. 

Thi9 section accords with Cook v. Addison, L.R. 7 Eq. 470. See Whit. Stokes, 
Yol. I, p. 829. g 

(2) Mixing up of trust moneys with common fund— Breach of duty. 

(a) It is a grave breach^of duty m trustees to mix the incomes raised by them 
from trust properties, or moneys raised by taking out letters of admi- 
nistration, m one common fund with their own moneys. This grave 
breach of duty in trustees, in some circumstances, would expose 
them to very serious consequences, criminal as well as civil. 6 C. 70 
• (76j —7 C.L.R. 19. * T 
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1.— “Right In case of blended property “—(Continued), > 

(b) “The trustee, wherever the trust-property may be placed, must always bo 

careful not to amalgamate it with his own ; for, if lie do, the cestui 
que trust will bo held entitled to evei y pot tion of the blended propci ty, 
which the trustee cannot prove to be his own,” huptem v. White, 15 
Ves. 432. U 

(c) The principle on which the above is based is that, when a person promising 

to keep the property of another distinct mixes it with his own, the 
whole must be taken to bo the property of the othor, until the former 
puts the subject under such circumstances that it may be distinguish- 
ed as satisfactorily as it might have been before* that unauthorised 
mixture on his part. (Ibid ) Y 

(d) In Duke of Leeds v. Earl of Amherst, Shadwcll, V. C., says “The general 

wisdom of mankind has acquiesced in this, that the author of a mis- 
chief is not the party who is to complain of the result of it, lnft that 
he who has done it must submit to have the effect of it to recoil upon 
himself.” See Agnew, p 319, W 


(3) Trust-property mixed with other property so as to be not traceable. 

(n) If the trust property has become so mixed up with the trustee’s private 
property as to rendor it impossible to tiace it, e q. t whero it has been 
converted into money, whioh lias been put into circulation. ( Miller 
v. Ilace , 1 Burr. 452), or has otherwise become indistinguishable, then 
(since the actual property is gone and that which stands in its place 
cannot be identified), the beneficiary can only proceed against the 
trustee personally for the breach. See Undeihill, p. 383. X 

(b) Under the above circumstances, if the trustee happens to be a bankrupt, 
he can prove against Ins estate. Ei pai te Dumas , 1 Atk. 232. Y 

(r) Wlicro the trust money has boon inseparably mixed up with the trustee’s 
private money the beneficiary can claim a hen for the former upxm the 
whole of the mixed funds Lewis v. Madocks , 17 Ves. 48; see Itc 
Pumfrey , 22 Ch.D. 255 , Lewin, p. 1128 

(4) Trust property mixed with other property which can be traced 

(a) Where, however, tho mixed fund can be identified or traced out, e.q. t where 
the trustee has paid in the trust fund to his general banking account, 
the beneficiary can enforce his charge or lien upon the whole mixed 
fund. Hallet , 13 Ch. I). 6%. A 

(6 Where a trustee paid trust money into his current account, and, out of 
money drawn upon that account, purchased an investment in his own 
name, and afterwards applied the balance for his purposes, held that 
his representatives have no right to maintain that out of tho trustee’s 
own money tho investment was purchased, and that what he had 
subsequently spent was the trust nnnoy.' Re Oatway , ITertsiet v. 
Oatovay, (1903) 2 Ch. 356. , B 

(5) Trust funds employed by trustee in trade. 

On a trustee mixing trust funds with his own moneys, and employing the 
mixed fund in a trade or adventure of his own, the beneficiary may, 
if hd prefers it, insist on charging the trustee with the principal and 
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“ Right in case of blended property M — ( Continued ). 

a proportionate sharo of the profits, instead of the principal and in- 
terest only. It is not in his province to claim both interest and 
profits concerning the money employed in trade. He must elect 
between them. Vyse v. Forfar, LR.8 Oh. 334 ; see, a T so, Locker v. 
Somes , 2 M. and K. 6G4. C 

(6) Identification, necessity for. 

On a trustee mixing the trust fund with his own moneys, prior to a charge or 
lien being substantiated, it must be shown that the trust fund in fact 
forms part of the fund or property whereon the hen is claimed. 

“In order that the rule as to following trust money should apply, there must 
bo something specific which is capable of being identified as that ” 
into which the money has been converted, and where a transaction 
has been carried out by set-off in account, so that no cheque, note, 

* coin, or credit has over passed or existed in specie , the doctrine is 

inapplicable. Be Halle t (H: Co., 2 Q B. (C.A.) ; Ex paite Ilardcastle, 
29 W.R. 615. . D 

(7) Effect of trustee bound to invest a certain sum, purchasing at that amount. 

(а) The mere fact of a trustee having trust money in his hands while maki ng 

a purchase will not bo enough for attaching the trust on lands bought 
by him. Scaly v. Slawqfl, 2 Ir. R. Eq. E 

(б) But, where a trustee, bound to lay out money on land, purchases an estate 

for a sum corresponding with the amount to be mvestod, the Court 
may presume the trust money to have been so applied. Price v. 
Blackmote, G Beav. 507. F 

(c) But if it can be shown that the trustee, who is bound to lay out money on 
land, was mistaken m the nature of his trust, and acted under 'a 
different notion, no such presumption can arise. Perry v. Philips , 4 
Ves. 108. G 

(S) Beneficiary, if can take land itself or has only lien. 

(a) “ Where a trust fund is traceable into land, and the fund constitutes a part 

v only of the money laid out in the purchase, the Court has usually 

given a lien merely on the land for the trust money and interest. ” 
Itane v. Digliton , Amb. 409; soo Lewin, 11th Ed., p. 1130. H 

(h) “ But whore the entire land is clearly the fruit of the trust fund, the bene- 
ficiary must, ou prmciplo, havo a right to take the land itself, whether 
the purchase was or was not of the description authorised by the 
trust.” Trench v. Harrison , 17 Sim. 111. I 

(9; Eight of trustee concurring in breach to follow trust funds. 

Where a trustee himself concurs in a breach of trust, he is at liberty, in spite 
of such concurrence, to institute proceedings against his co-trustee, to 
follow the trust funds. Carson v. Sloane, 13 L.R. Ir. 139. J 

(10) Money followed through bank 

(a) “ If a trustee pay truat-money into a bank to the account of himself, not in 
any way ear-marked with the trust, and also keep private money of 
his own to the same account-, the Court will disentangle the account, 
and separate the trust from the private money, and award the former 
specifically to the cestui que trust . Pennell v. DefaU , 4 De. G. M. and 

* G. 372. K & L 
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Right In case of blended property 9 '— ( Concluded ) . 1 

(6) In the case of a person occupying a fiduciary position, although not an 
express trustee, as a factor or agent, the same rule is equally appli- 
cable. Re Hallet's Estate, 13 Ch. I). (C A.) G96. M 

(c) The same rule has been applied to the case t f a person, who borrows money 

for a specific purpose and does not apply it foi the purpose for which 
it was advanced, Gibeit v. Gonard , 52 L.T.N S. 54. N 

( d ) In a case m which the question is only between the cestui quo trust and the 

trustee, as long as the trustee has rponey of his own standing to his 
account, the trustee’s drawings for his purpose will be attributed to 
his private money, leaving the trust money intact, lie HalleVs 
Estate, 13 Ch. I). (O.A.) 690. 0 

(c) On a trustee exhausting his own money, the sums drawn out, in tlio 
absence of evidence' to the contrary, will be attributed to the eailiChl 
deposits. (Ibid.) p 

(11) Banker and agents— Moneys of constituents ordered to be invested, mixed with 
their own, before insolvency. 

Where the insolvents, carrying cn business as bankers and commission agents, 
invested a portion only of the moneys of one of their constituents in 
securities, and satisfactorily explained then not having invested the 
remainder also as required by the constituent, it was held that they 
held the money as bankers and not as agents, and that they were, in 
consequence, justified in not having kept the money separate from 
their own funds. 6 G. 70-7 C.UR. 19. Q 

(12) Trust funds intermixed and dealt with as common fund— Apportionment of 
• profits. 

When two oi more tiusb funds are intermixed arid dealt with as a common 
fund, the profits are apportioned between the beneficiaries, in the 
proportions to which they were originally entitled to tho common 
fund. Sec Provost of Edmbnigh v. Lord Advocate , 4 App. Gas. 829. R 

(1J) Bailor and bailee— Effect of mixture without bailor’s consent when goods 
cannot be separated. 

Indian Laio — If the bailee, without the consent of tbo bailor, mixes the 
goods of the bailor with bis own goods, m such a manner that it is 
impossible to separate the goods bailed from other goods, the bailor 
is entitled only to compensation. 

English Law : — But according to English Law r the bailor takes tbo wholo of 
the goods. See Agnew, p. 319. S T 

(14) Commission agent mixing his goods with those of principal. 

On a Commission agent mixing his goods with those of his principal, and 
destroying his books of account, the Court disallowed him his commis- 
sion. Gray v. liarg , 20 Beav. 219. U 

(15) Beneficiary seeking to enforce lien, onus on. 

In cases where the beneficiary claims a charge over specific fund or proporty, 
in order to enable him to exercise his lien, the onus is upon him to 
show that the specific fund includes the tiust fund in it. Hardcastle , 
29 W,R. 615. • Y 
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' 67 . If a partner, being a trustee, wrongfully employs trust- 

Wiongfui om- property in the business, or on the account, of 

ployment by p^it- th C partnership, no other partner is liable there- 
nor-trustee of trust . A 1 A . 

property for partner- for m Jus personal capacity to the beneficiaries, 

ship purposes i. unless he had notice of the broach of trust. 

The partners having such notice are jointly and severally 
liable for the breach of trust. 

t 

Illustrations. 

*2 (a) A and B are partners A dies, having bequeathed all his proptrty to B m trust 
foi Z, and appointed B his sole executor. B, instead of winding up the alTai s of the 
partnership, retains all the ass ‘ts m the business Z may compel him. as partner, to 
account for so much of the profits as are domed fiom A’s share of the capital. B is 
also answerable to Z for the improper employment of A’s assets. 

'3 (b) A, a trader, bequeaths his property toB in trust forC, appoints B his sole execu- 
tor, and dies. B enters into partnership with X and Y m the same trade, and employs 
A’s assets in the partnership-business. B gives an indemnity to X and Y against the 
claims of C. Here X and Y arc jointly liable with B to 0 as having knowingly become 
parties to the breach of trust committed by B. 

(Notes). 

/.— “ Wrongful employment. . partnership purposes 

(1) Principle of the section. 

This section doclai os that, if a partner, being a trustee, wrongfully omploys 
trust-pioporty in the business, his co-partners arc pcrson.i'ly liable if 
they have notice of the breach of trust, but not otherwise. Whit. 
Stokes, Vol. J, p. 829. W 

(2) Partners when liable for such wrongful employment. 

1 (a) l’artncis, knowingly permitting one of their co-partners happening to bo a 

tiust.ee to employ trust funds in the paitncrship business, even if they 
be not responsible as partners, can be held liable foi having been parties 
to the breach of trust. Flockton v. Banning , L.R. 8 Ch. 323 (n) ; see 
also, Vyse v. Worst* e , 7 H.L C. 318. X 

(b) Partners having notice of such breach of trust will be held liable for the 
money as constructive trustees, though they do not constitute active 
trustees so as to be prohibited fiom profiting by their trust. Stroud 
v. Guyet , 28 Beav. 1 30. Y 

(3) Right of beneficiary to follow trust money into the hands of a firm. 

(«) Owing to the mere fact that trust funds have been employed in a partner- 
ship concern, the firm cannot be made liable. Ex parte Apsey, 3 Bro. 
C.C. 2G5. • Z 

(b) For making the firm liable, all the partners must have been implicated 

m tho breach of trust. Lindley, 4th Ed., p. 312. A 

(c) There would be manifest injustice if persons are made liable for a broach of 

* U'uat of which they are wholly ignorant. (Ibid.) B 
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/.— u Wrongful employment . . . partnership purposes 9 ’—(Concluded). 9 

(d) If an imputation against tho partners that they knew, or ought to have 
known, th*t trust monevs were being employed in a partnership con- 
cern, can be made, such p rtnors will be held bound to see that the 
trust to which the mone> is suhjucfc authonscs tho use of it, and will 
have to answer for a breach of trust in case of its misapplication or 
loss. Lindley, 4th JOd., p. 312. C 

(c) The beneficiary’s right to fol’ow tho trust money is an incident of Ins 
ownership, and the fact that the policy has to be traced not to a 
single individual but to the ha ds of a firm cannot make any diffeunoo. 
See Lindley, II, 1 — 4. D 

(1) Deceased partner's funds used in trade by surviving partner as his executors. 

“If a surviving partner , being the executor of a deceased partner, continue the 

testator’s capital, without authority, in his trade, the Courj. will 

follow the trust capital throughout all its ramifications, and give to 
the beneficial les of the deceased partner’s, estate the fruits derived 
from that capital, whatever change and fluctuations it might have 
undergone.” See Lcvvm. llth Ed , p. 1126. E 

“(5) Trustee trading with deceased partner's money. 

As regards the liability of a trustee or executor employing funds of his deceased 
pa tner in a pannorship oofleorn, see Craicsliay v. Collins , J. and W. 
267, 279 , WiUct v. Blnnjoul , 1 Hare 253. F 

2. — “III. (a). 99 

* 

Partnership determined— Partner retaining assets instead of winding up - Effect. 

When a paLtuciship is det named b> efflux of tune oi bankruptcy or death, 
and a partner, instead of winding up the pailuership affairs, retains 
all the ass Is in the concern, such partner must not only account for 
the shaic of the profit, but a so for the lrnpropei employment of cap- 
ital. WhiUet v. J Hanford, 1 llare 2.35. G 

N.B. — The ubo'c is the principle iccogmsed in ihis illustration # 

3. "III. ( b 

This illustration is based on l’lcktou v fhuunmj , 8 L R Cli. App. 323 (nj, liuted 
sajna. H 


Liability of bone- 

ficiary joining in 68. Where one of several beneficiaries — 

btoach of trust, l 

((f) joins in committing breach of trust, or 

(b) knowingly obtains any advantage thernfrom, without the 
consent of the other beneficiaries, or 

(c) becomes aware of a breach of trust committed or intended 
to be committed, and either actually conceals it, or does not, with- 
in a reasonable time, take proper steps to protect the interests of 
the other beneficiaries, or 

88 • 
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(77) has deceived the trustee, and thereby induced him to com- 
mit a breach of trust, 

the other beneficiaries are entitled to have all his beneficial 
interest impounded as against him, and all who claim under him 
(otherwise than as transferees for consideration without notice of 
the breach), until the loss caused by the breach has been compen- 
sated. 

When property has been transferred or bequeathed for the 
benefit of a marned woman 2 , so that she shall not have power to 
deprive beiself ol her beneficial interest, nothing in tins section 
apples to such propeitx during her marriage. 

(Notes). 

1.—“ Liability of beneficiary joining in a breach of trust. 99 

(1) One of several beneficiaries joining in a breach of trust. 

(а) Where mo of sovcial hcuofici incs joins with a trustee in committing 

a breach of trust, and the ttusi, estate is put to loss, the other bench- 
ciancs have a right tt> have the whole of the rntei est in the trust-pro- 
perty stopped and accumulated in tire hands of the trustees, until the 
amount impounded with the accumulations thereon has compensated 
for the loss for which that beneficiary is responsible. Ex par te 
King, 2 M. and A 410 , see Aguew, p 322. , I 

(б) A beneficiary concerned in the brcai h of tru$t should not be allowed to 

receive any part of the benefits to which he may bo entitled, until and 
unless he has made good the bieach of tmst. Woody a tt v. (fresh' if, 
8 Sun. 180 J 

'( 2 ) Rule adopted by Court in such cases. 

“Nothing can be more clear thin the rule wlinh is adopted by the Court m 
these cases, that, if one party having a partial interest in the trust 
fund induces the tiustce to dopart from the direction of the trust for 
Ins owu benefit, and enjoys that benefit, he shall not be permitted 
peiaonally to enjoy the benefit of the trust, whilst the trustees are 
subjected to a serious liability winch he has biought on them. What 
the Court does in Mich a case is, to lay hold of the partial interest to 
which that person is entitled, and apply it, so far as it will extend, m 
exoneration of the trustees, who, by his request ard desire, acquies- 
cence or by any other mode of concurrence, have been induced to do 
the improper act ” Jnncoln v. Wright, 4 Jleav. 432 , Jacubas v. 
Rylancs, L.R. 17 Kq 341. K 

(3) Any equitable interest of beneficiary impoundable. 

For the purpose of being impounded, it is not necessary that the equitable in- 
terest of the co-beneficiary must be an original interest ; it is sufficient 
'if the interest bo a deuvativo one. Chilnujwurth v. Chambeis , 1 Ch. 
685. h 
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/.—“Liability of beneficiary joining In a breach of trust”- (Continued)? 

(4) Breach of trust— Estate legally vested in wrong-doer, also available 

(^) To repair the breach of trust, even an estate legally ^sted in the wrong- 
doer b> the settlement — an instrument intei runs — may, owing to 
an implied contract, be made available Woodyatt v. (hesley, 8 Sim. 
180. M 

(6) Lint to a legal devisee the doctrine cannot be extended. Eqhcit v. 7 hitter, 
21 Beav 500 N 

(5) Legal estate of beneficiary, not impoundable 9 

The equitable interest of the bjneficnxry can alone he impounded, and not his 
legal estate. Ftu v. /»m /.*/)//, 3 Oh I). 508. 0 

(fi) Right of trustee to recover from beneficiary for life on behalf of beneficiary 
in remainder 

Trustees ar* entitled to stand in the place of I lie cestms quo ti listen tin remain- 
dot, foi the purpose of rcoovcimg, agunst, the ceding quo ti iistent foi 
life, who instigated a breach of trust, or their estates, the benefit ac- 
tually recone 1 by them in consequence of such bleach of trust ftnbtf 
v llidehalgli, 7 D M,G. 109 P 

(7) Beneficiary in default under covenant in trust— Instrument 

(a) On a beneficiary being in de f ault under a covenant in the tiusl mstiumcnt 

for payment of money, the ti usteo has the light to retain the trust 
property till the default is made good. Jlc Weston, (1900) 2 ('ll. 10*1 Q 

(b) Semitic — This right exists in favour of trustees of a volunta?) settlement, 

provided the sumo is enforceable by the Oiut (Ibid ) R 

( 8 ) Co-trustec being also a beneficiary. 

(a) When a trustee, a party to a breach of trust, is also a beneficiar), his en- 

tire beneficial interest, acqimed bcfoie oi aftoi the bieach, must be 
ap lied in making good the loss See Lowm, lllli Ed., p. 1154 S 

(b) But m BirL s v Mickle thwait, *43 Beav. 109, the co-truntce’s hen seems to 

have been limited to the amount of the contribution v T 

(9) Impounding of interest of beneficiaries indebted to trust estate. • 

In England, the right to impound has not been iestfic*cd to the case of the 
beneficiary joining the brcuch of trust, but lias been extended also to 
casos of beneficiaries being debtors to the trust estate. Davies v. 
Jatjgaid , 2 Ch. 164 , see Akenncut , 3 Ch 43. U 

(10) Lien to impound beneficiary's interest, priority of. 

The lien on a beneficiary ’b interest, for the puipose of its being impounded by 
tho other beneficiaries, is superior to the right of any mortgagee from 
such beneficiary. Bolton v Cntie, 1 Ch. 544 , Lewin, p. 1155. Y 

(11) Interest of beneficiary against whom to be applied. 

(n) The interest of a beneficiary concurring hi a breach of trust will be applied 
to make good the loss to the trust-fund, as against his assignee in 
insolvency. Ex parte Turpin, 1 D.^and C. 120. W 

(b) Judgment-creditors Sec Kilwot th v. Mounted shell, 15 l.R.Ch.Rep. 565. X 
(r) Or general creditors, Williams v. Allen, 3 2 Beav. G50. Y 

(d) And as pgainst any individual claiming under him (save in tho case of pur- 
chasers for value without notice of the breach of trust). Woodyatt v. 
Gresley, 8 Sim. 180. Z 
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I.— “Liability of beneficiary Joining In a breach of trust "—(Omuilitded). 

(e) The rule under consideration is also applicable to a married woman entitled 
to her separate use, since a married woman acting with respect to her 
'-eparato property is competent to act, m all respects, as if the were 
not married. Hulme v. Fennant, l Bro. C C. 20. A 

(/) But such a rule is not applicable, where the property is settled on a married 
woman for her separate use without power of anticipation. Grigby v. 
Co.r, 1 Ves. 518. B 

(12) Right to impound, as against beneficiary’s transferees. 

The right of beneficiaries to impound their co- beneficiary’s interest extends 
not only against him as such, but aiso against his bona fide transferees 
for value without notice. Jacobs v, Rylance , 17 Eq. 351 , see Kdgav 
v. Plomby . A.C. 431 (1900). C 

(13) Aeneflciary’s concurrence jn breach of trust. 

(v) A beneficiary concurring in a breach of trust is for ever estopped from pro- 
ceeding against the trustee for the consequences of ihe act. Brice v. 
Stokes, 11 Ves 319. D 

(b) Therefore, a beneficiary who is also a tiustec has no right to hold his 
co-trustee responsible foi any act in which they both joined. Butler 
v. Carter , 5 L.R.Eq 28 L E 

(14) Concurrence in breach of trust, essentials for. 

In order that a person might be held to have concurred m a breach of trust, it 
mufet be shown that he was aware of the facts and had the means of 
knowing that a breach of trust was involved m the acts assented to by 
him. Buclendge v Glass r, 1 Or. and T’h. 126 , Lewin, p. 1172. F 

(15) Acquiescence of beneficiary. 

in a breach of trust inav debar him from leliof. Harden v. Parsons , 

Eden 145. 0 

(16) Cross laches. 

• (a) , <v/., for 20 years, will disentitle the beneficiary to relief. Bright v. 

Legerton (No. 1), 29 Beav, 60. H 

(6) But, mere knowledge of a right to sue for a breach of trust, without suing 
for a few years, cannot destioy the right, to impcich the transaction. 
(Ibid.) ’ I 


2 4 Married woman , 1 
(1) Femes covert and infants. 

(a) cannot concur m a breach of trust, they having no legal c .parity to 

consent to the transaction. Rydes v. Bicker ton, cited in Walker v. 


Symoinls 3 S w. 80 , Wilkinson v. Parry , 4 Russ. 276. J 

(6) But neither eovo turc nor infancy is a protection, if they are guilty of 
actual fraud. Lewin, p. 1168. K 

(2) Beneficial interest of married woman. 

In England, the beneficial interest can be impounded even in the case of a 
married woman restrained from anticipation. Halt , 2 Oh. 525. I, 

(3) Married women subject to the Indian Succession Act. 

. —are at liberty to deal with their property, as if unmarried. (See 8. 4, Aot 
X of 1865). M 



S. 69] 


Aot II of 1882 (INDIAN TRUSTS ACT). 


301 


Rights arid liabi- 
lities of beneficiary ’b 
transferee, l 


69. Every person to whom a beneficiary transfers 
his interest lias the rights, and is subject to the 
liabilities, of the beneficiary m respect of such 
interest at the date of the trausler. 


(Notes). 

(N.B. — See, also, notes to S. 58, sup) a.) 


L— “Rights and liabilities of beneficiary’s transferee 99 

(1) Beneficiary's right to transfer. 

According'*td S. 58, supra , a honofieiary may transfer his interest in the trust 
fund. N 

(2) Equities affecting beneficiary enforceable against his assignee. 

(a) According to this section, an assignee is bound l>v the equities affecting his 

assignor, and could therefore take only subject to such equities. Find 
v. White, 16 Beav 120. 0 

(b) A person who takes an equitible mortgage, with notice of a prior equitable 

mortgage, is not at liberty, by assignment to another without no‘ic j , 
to give him a better title than he has himself. (Ibid.) P 

(3) Obtaining transfer of equitable interest fraudulently 

A mortgages or sells an equitable interest to B, which mortgage or sale is 
fraudulently obtained, and then B transfers to (J Here C, though ho 
has n lice of the fraud or not, takes subject to A’s equity to have the 
mortgage or sale set aside. Cochell v. Tayloi , 15 Beav. 103. Q 

(4) Beneficiary debtor to trust estate. 

(a) The assignee from a beneficiary in debts to the trust-estate can get the 

right to the beneficial interests assigned to him, only on his discharg- 
ing the debts due by his assignor. Priddy v Rose , 3 Mer. 86. R 

(b) Such an cquitj attaches on an assignee from a beneficiary, whose interest 

is liable to be impounded, by reason of his complicity in a breach of 
trust. Bolton v. Cun e (1H95), 1 Oh 544. b 

(5) Trustee debtor to trust estate 

(a) A similar equity attaches on an assignee from a trustee or executor having a 

beneficial interest, but is a debtor to the trust or executorship. Clack 
v. Holland , 19 Beav. 262. T 

(b) On a trustee, having a beneficial interest in the trust-estate and owing 

money to it, assigning his interest, the assignee is under obligation to 
discharge the debt owing to the trust-estate by the trustee. This is 
the case, whether the original debt was contracted before or after 
assignment, Moiris v Lire , 1 Y. and O.C C. 380. U 

(6) Assignor not acquiring fiduciary position until after assignment. 

Where an assignor does not acquire his fiduciary position until after the assign- 
ment, no equity will arise against hyn m respect of a subsequently in- 
curred debt. Irby v. Irby , 30 Beav. 632. Y 

(7) Set-off affecting assignee. 

An assigneo from a beneficiary is liable to the same equities as his assignor, 
not merely in respect of the actual payments, but in regard to the 
right of set-off. Cavandish v* Greaves , 24 Beav. 163 (173)* * W 
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CHAPTER VTI. 

Of Vac vtinu the Office of Trustee 

70. The office of a trustee is vacated by his 
Oflicoliow vacate . ()| . j )V j lis (J, sc harge 1 from his office. 

(Notes) 

/.— “Discharge.” 

See if otes under S 71 X 

Discharge of trns- 71. A tnv-toe riuiN he discharged from his 

te0, office only as follows : — 

(a) by the extinction of the trust 1 ; 

(b) by the completin'.) of Ins duties under the trust 1 ; 

(c) by such means as may be prescribed by the instrument of 
trust ; 

(d) by appointment under this Act of a new trustee in lus 
place 3 ; 

(e) by consent of himself and the beneficiary, or, where there 
are more beneficiaries than one, all the beneficiaries being compe- 
tent to contract 4 , or 

( f ) by the Court to which a petition for his discharge is pre- 
sented under this Act. r » 

(Notes). 

/.— “ Clauses (a) and (b). ” 

See nol.es to S. 77, mlui . XI 

2. -“ Clause [c).” 

(1) Reason for this provision. 

Since a peison creating a trust may mould it in any way he pleases, he may 
provide that, on the occurrence of certain events, and the fulfilment of 
certain conditions, the original trustee may retire, and a new trustee 
be substitut d. See Agnew, p 327 Y 

(2) Form of power most commonly in use in instruments drawn according to 
English precedents 

(a) “ In case the trustoes appointed by the instrument of trust, or to be ap- 
pointed under the power, or am of them, shall die or be abroad for 
twelve calendar months, or be desi/ous of being discharged from, or 
refuse, decline, or become incapable (unfit), to act m, the trusts it shall 
be lawful for the cestui que trust, to whom the power may be given, or 
(as the proviso is frequently worded) for the surviving or continuing 
trustee, or the executors or administrators of the survivor, by deed or 
.writing, to nominate some other person to be a trustee.” Lewin, 
• 11th Ed., pp. 78G, 787. Z 
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2 . — “Clause (c) “—(Concluded). 

(6) “ The best forms provide that a refusing or retiring trustee shall, if willing 
to execu'c the power, be deemed to be a continuing trustee.” Agnew, 
P 327. A 

(c) “But it is attended with this inconvenience, that, if the icfusingoi retiring 

trustee do not join, evidence may be oa’lod for that he was not u ilhny.” 
Lcwiii, 11th Ed , y 7wSf>. £ 

(d) “Sometimes the p wer is given to the imvivnig, continuing, or othn trus- 

tee — an addition which has beeft found useful m practice.” See 
Jjoul Cnmoysv. lie si, 19 lleav. 414 , Agnew, p 327. C 

(e) The power then pioceeds to dcelaie that the trust estate shall foithwitli bo 

vested jointly in the poisons who are in future to compose the body of 
trustees , and that the new 01 substituted trustee shall, either before 
or after tlio trmt estate 4 shall have been so vested, be capable o^exer- 
i lsing all the s^me powers as if he I 14 1 been onginally named 111 the 
settlement.” Lewin, 11th Ed., p. 787 D 

(3) Trustees to see that circumstances urging him to retire are precisely those 
contemplated by the proviso 

A tiustee must carefully aseeitam that the circumstances ut tier which he 
lelnes f i < m the trust are precisely those contemplated 111 the terms of 
the proviso For if it is otherwise, the trustee resigning will bo made 
liable foi all the evil consequence^ just as if lie had delegated the 
olhoc. See IiOWin, p. 790. E 

(4) Beneficiary’s power to remove and appoint trustee, to be exercised reasonably. 

An instrument creating a tiuit max confer on its beneficiaries the power to 
remove a Inis tee ap united u< dtr it and appoint a new one m his 
place , but iho fewer must be exeieisod reasonably , and the (Joint will 
not uphold the removal, unless it is satisfied that the power was 
exorcised for the bcnelit of the liust, and not nr a capuciuiis manner. 
9 Bom L.R. 514 (j21) , [7 eppei v. Tuchey , (1^44), 2 Je. and Eat. 95, 
1C J F 

0) Difficulties justifying retirement must arise in connection with administration 

of trust 

The unexpected difficulties justifying the retirement of a trustee must, neverthe- 
less, arise in connection with the administration of trusts, and not 
relate t > himself individual!) , or to any act of his own. Forshaw v. 
Ihjginson, 20 Beav. 485. G 

((») Retirement justified. 

The doubt as to vvhcthei I bo tiu'-ls have been declaied according to the intent 
of the parties justifies the retnemciit. Neale v. Dai'ies , 5 J). M. and 
G. 258. H 

# 3.— “By appointment . . of a new trustee in his place • “ 

(N.B. — See also notes under Ss. 73, 74, 75, mfni ) 

(1) Misbehaviour of trustee 

A tiustee who has mi&behated can, ut the icquest of the -beneficiaries, be 
removed from of Tuc, by the Comt appointing a in vv tiustee iu his 
pace Millard v. Eyre, 2 Vos. 91; see Palanet v. Cat# w, 32 
Beav. 504. . ] 
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By Appointment 0/4 //eiv trustee In his piece " — (Concluded), 

(2) Bankrupt trustee. 

(a) A ttu&tce becoming a banhmpt is liable to be icmoved from office, and the 
fact that ho has obtained the order of discharge cannot make any 
difference. Burke , 45 L J Ch 52 J 

(h) If a ti uste« becoming a bankrupt refuses to join in the appointment of a 

new trustee, the Court should at the request of the beneficiaries, 
lemove him and appoint a new one. Be Adams , 12 Ch. D. 634. K 

1 - 3 ) Costs of appointment of new trustee, prior to Trustee Act, 1893. 

Previous to the conferring on tiustccs of the statutory po^cis under the 
Trustee Act, 1898, wheie tlie circumstances preventing the continu- 
ance of the trustee’s duties arose from any act of his own, or anything 
* relating to himself, he had to pay the costs of the appointment of a 

new trustee. EoisJunr v. Ifiggmson, 20 Reav. 485. L 

4 . ** By consent contract 

Discharge by beneficiaries. 

(1) Beneficiaries to be sui juris. • 

(a) A trustee can only be effectually discharged by the 0 mmou consent of all 

beneficiaries, if they are all competent to contract. WUhmson v. 
Fairy, 4 Iiuss 270 M 

(b) They should not he infants, for, if any of them are infants, no discharge 

by those who are sm jiuh> will prevent the trustee from his liability 
to the infant beneficiaries. Wilkinson v. Parry , 4 Russ. 276, N 

(c) “The rulewnl be the same, wha'ovei the disability may be ” See Agnow, 

p. 327. 0 

fg) Concurrence of majority of beneficiaries insufficient for discharge of trustee. 

[a) All the beneficiaries must concur 111 tlio discharge, a discharge by the 

majority being ineffectual. Kj paitc Hughes , 6 Vcs. 622. P 

(b) For, even m the case of a numerous body of creditors, the consent of the 

majority is uo estoppel as against the test. (Ibid.) Q 

(3) Forcible removal. 

A trustee caunot bo forcibly removed by a beneficiary or a trustee. Ei parte 
Hughes , 0 Ves. 617 R 

(4) Beneficiary not in existence. 

Where all or any of the beneficiaries arc unborn the trustee cannot^, with 
safety, be disohaiged under the clause, as he cannot have the* sanc- 
tion of all the parties interested, See (lodefroi, 3rd Ed., p. 705. 8 

(5j Trustee obtaining sanction of all beneficiaries, sui juris— Effect. 

A trustee obtaining the joint sanction of all the beneficiaries, who are of full 
• < ' ' age and stn /uns, cannot afterwards bo made responsible on ihe 
l t ground of delegation of his office. , See Godcfroi, p. 705. T 
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i; 1 ! S*—“ By Court . . . .Act 99 

(N.B. — See notes to S. 72, infra). 

(1) Discharge of trustee by order of Court. 

A trustee can retire on the order of Court to that effect. Re Gregson , 84 Ch. 
D. 209. U 

(2) Issue of originating summons for appointment of new trustee. 

A trustee wishing to retire, by appointing a new trustee in his place, may get 
an originating summons under the cifles of the supreme Court for the 
appointment of such a trustee. Re Somerset, W.N. (1887), 122. Y 

(3) Payment of cost^df retiring trustee. 

(a) A trustee wishing to retire from office must be paid his costs from the 

estate. Stokes , 13 Eq. 333. W 

(b) A trustee retiring on proper grounds and oi^t of necessity will be entitled to 

get his costs from the trust- estate. Greenwood v. Wakefo) d, 1 Beav. 
576 ; Gardiner v. Doiunes , 22 Beav. 395. X 

72. Notwithstanding the provisions of section 11, every trustee 
may apply by petition to a principal Civil Court 

charged ^rom ^trust* or i6 ma, l jurisdiction to be discharged from his 
office 1 ; and, if the Court finds that there is sufficient 
reason for such discharge 2 , it may discharge him accordingly, and 
direct his costs to be paid out of the trust-property 3 . But, where 
there is no such reason, the Court shall not discharge him, unless 
a proper person can be found to take his place 

(Notes). 

/.__«< Every trustee may apply — to be discharger! from his office 

(1) Duties becoming complicated— Discharge. 

Where the duties of the trust have become more complicated than they onginaUy * 
were, the trustee may insist on being discharged and may enforce that 
right by action. Greenwood v. Wake ford, 1 Beav. 576. Y 

(2) Trustee ‘getting himself discharged on application to Court. 

(а) * By submitting the management of the trust to the Court, tMe trustee may 

in a proper case get himself relieved of the liabilities of his office. 
Forshaw v. Htgginson, 20 Beav. 485. Z 

(б) In such an action, the Court, in a proper case, exercises its jurisdiction for 

discharging a trustee, without appointing a new trustee in bis place. 
Re Cherdtwynd's Settlement, (1902) 1 Ch. 692. A. 


(8) No new trustee can be found— Trusteed right to be discharged. 

(a) In eases where no other fit person can begound willing to act, the right of 
the trustee to be discharged must depend on the circumstances of the 
case. Lewin, p. 814. B 


(b) It is not possible for the Court to divest 
some one can be found to take it. 


the trustee of the estate, before 
See Foi eshaw v. Higginson , 


Beav. 485. 
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i,—“jBvery trust** may apply* . 

(4) Discharge of executor, when can be made 


41 An executor is regarded in some sense as a trustee, but be cannot, like a 
trustee, be discharged, even by the Court, from bis executorship ,* 
when the funeral and testamentary expenses and legacies have been 
satisfied, and the surplus has been invested upon the trusts of tbe^ 
will, the executor then drops that character and becomes a trustee in 
the proper sense, and may then bo discharged from the office, like 
any other trustee. ” Lewin, 11th Ed., pp. 8 16, 817. D 


(6) Effect of discharge of executor. 

Where he has made out a proper case for his discharge, the Court could dis-^ 
charge an executor on his own application. Such a discharge how- 
ever would not affect his liability for his past acts and omissions as 
r executor— it would only reliove him from the duties of the office 

subsequent to the discharge. 29 B. 188 = 7 Bom. L.R. 195. E 

J ?.~ “Sufficient reason for such discharge . 99 

(1) Trustee cannot capriciously retire. 

A trustee accepting a trust will not be allowed, voluntarily, from mere caprice 
or other trivial cause, to throw it up at the expense of his beneficiary. 
The Court ought to cSmc to a conclusion in each case, whether the 
conduct of the trustee in the particular instance falls within the rule. 
Courtenay v. Courtenay , 3 J. and Lat. 533. F 

(2) Wilful misbehaviour on the part of the trustee. 

will amount to sufficient reason for his discharge. Palairct v. Carew , 

32 Beav. 564. G 

3.—“ Direct his costs to be paid out of the trust property . 99 
(1) Costs of trustee retiring on proper grounds. 

See undei S. 71, supi a. H 

€ (2) Costs of trustee’s representatives refusing to act. 

An executor of a trustee or any other of his representatives may refuse to act 
in the trusts and claim his costs. Legg v. Maclcnell , 1 Giff. 166 ; 
Aldridge v. Wcstbioche, 4 Beav. 212. . I 


(8) Complication of trust. 

, On a trust, originally a simple one, becoming embarrassing from its complica- 

tion, the trustee may apply to be relieved, and will be given his costs, 
Barker v. Peile , 2 Drew 340. J 

ti) Costs to be borne by trustee retiring capriciously. 

Where a trustee retires capriciously aud without proper reasons, he will have 
to bear the costs of the retirement. Howard v. Bhodes,'! Keen 5fi( 1« K 

4.—** But where — place. 99 
Trustee detirfng to retire from mer# caprice. 

; — , it is doubtful whether the Court can or will discharge him, unless 

' ' y rJ v another person is found as substitute. ArdiU v, Swage, 1 Ir. Bq. 



r (General). 

' (1) Trustee entitled to discharge not bound to nominate substitute. 

Where the trustee is not retiring voluntarily and from mere caprioe, but is 
entitled to be discharged from his trust, ho is not bound to show to 
the Court that there is some other person ready to accept the trust. 
Courtenay v. Courtenay , 3 J. and Lat. 533. X 

(2) Pant of trust estate lost. 

On apart of the original trust estate being® supposod to be lost, or not forth- 
< coming, the Court will not appoint new trustees, so as to make them 
partial trustees only, but will appoint them trustees generally. The 
Court, if required, will, at the same time, to protect the trustees, direct 
an enquiry, when any portion of the trust fund has been lost, and 
what steps should be taken for its recovery. Bennett v. Buryis, 
5 Hare 290* , N 

(3) Application for discharge -Procedure English and Indian law. 

(a) According to the law prevalent in England, an application by the trustee, 

„ . to the Court, to be discharged from the trust, must be by suit or bill. 

Ex parte Anderson, 5 Ves. 243. 0 

(b) If, however, a suit re the trust estate is pending, the trustee may move in 

the suit itself for his discharge ; he may solicit dismissal by petition 
or motion. v. Osborne, 6 Ves. 455. P 

(c) According to Indian law, he can apply by petition ( Vide section ). Q 

(4) Service on opponents to application beyond jurisdiction. 

Service may be ordered by the Court, on opponents to an application for dis- 
charge, out of the Court’s jurisdiction, dr, substituted service may be 
effected, hire Beveli Telegraph Co., 43 L.<r, Ch. 720. R, S 


73. Whenever any person appointed a trustee disclaims \ or 
, . . , , any trustee, either original or substituted, dies 2 , 

new trustees on or is, for a continuous period oi six months, 
death, etc. absent from British India 3 , or ieaves British 

India for the purpose of residing abroad 4 , or is declared an insol- 
vent fi , or desires to be discharged from the trust &, or refuses or be- 
comes, in the opinion of a principal Civil Court of original jurisdic- . 
tion, unfit or personally incapable to act in the trust 7 , or accepts 
an inconsistent trust, a new trustee may be appointed in his place 
by— 

(a) The person nominated for that purpose by the instrument 
of trust (if any) 8 , or > 

(i) if there be no such person,, or no such person able and 
willing to act, the author of the trust, if he be alive and competent 
tto contract, or the surviving or continuing trustees or trustee for 
< *tbA tittle being, or legal representative of the last surviving and ^ 
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continuing trustee, or -(with the consent of the Court) the retiring 
trustees, if they ell retire simultaneously, or (with the like consent) 
the last retiring trustee 9. 

Every such appointment shall be by writing under the hand 
of the person making it. ; f* 

On an appointment of a new trustee, the number of trustees 
may be increased 10 . 

The Official Trustee may, with his consent, and by the order 

of the Court, be appointed under this section, in any case in which 

only one trustee is to be appointed, and such trustee iB to be the 

sole trustee. 

« 

The provisions of this section relative to a trustee who is dead 
include the case of a person nominated trustee in a will, but dying 
before the testator n, and those relative to a continuing trustee -in- 
clude a refusing or retiring trustee if willing to act in the execution 
of the power. 

(Notes.) 

(N.B.— See notes on S. GO, supra), 

(General). 

Provisions of the section— source of. 

The provisions of the section have been taken from the Trustee Act, 1893, 

* which, after providing for the appointment of new trustees, enacts 

certain rules also for the vesting of the trust property in the trustees 
newly appointed. See S. 10 of Trustee Act, 1893. T 

1.—** Whenever any.. ..disclaims." 

, (1) Disclaimer by a trustee— Effect of, etc. 

See notes on S. 44, supra. 

(2) Disclaimer of trusts amounts to retirement— Appointment of new trustee 
justifiable. 

(а) A disclaimer of trusts, O' on after the trustee has acted in them, is regard- 

ed as a desire to retire, and an appointment of new trustees would be 
justifiable. Noble v. Mnymolt , 14 Beav. 471. Y 

(б) A disclaiming trustee comes within the meaning of a retiring trustee. 

Viscountess D'Adhcmar v. Bertrand , 35 Beav. 19. W 

2.— i “ Or any trustee... dies, " *■ 

(1) Death of one of the trustees, effect of, on the administration of trust estate. 

See notes on S, 44, supra. x 

(2) Death af a trustee -Appointment of another in his place. 

A trustee ean be appointed in the place of one dying in the testator’s life-time, 

\ by the surviving or continuing trustees, either under a power in the 
„ settlement, or under the statutory power, Be Hadleys 1 Trusts, A De. 
il a and $m. 67. Y 
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“ Or is far a continuous British India. 99 

(1) Absence from the United Kingdom— English law. 

(a) ABSENCE FOB MOBE THAN TWELVE MONTHS. 

Where a trustee is out of the United Kingdom for more than twelve months, 
a new trustee could be appointed. S, 10 of Trustee Act, 1893. Z 

* (b) Concurrence of such trustee if necessary for new appoint- 

ment. 

It is unnecessary to get the consent of su^h trustee, who is abroad, for the 
appointment of a new trustee, unless he is willing and competent to 
concur. Be Coates to Paisons, 34 Ch. D. 370. A 

(c) Willingness and competency of trustee out of the united 
Kingdom— Onus of proof. 

The onus of proving that he was willing and competent is upon the person 
impugning the validity of the appointment. (Ibid.) B 

(2) Temporary absence — if sufficient for appointing a new trustee. 

, A mere temporary absence, with the intention of returning, cannot justify 

• - the appointment of a now trustee. Be Moranan Society , 26 Beav. 

101. C 

4.— “ Or leaves British India abroad. 99 

(1) trustee residing abroad. 

(а) * Where a trustee h'as left the country to reside permanently abroad, and 

his whereabouts are not known, a new trustee may be appointed. Be 
Bignolds ’ Settlement Trusts, 7 L.R. Ch. App. 223 ; Be Harrison's 
Trusts , 22 L.J. Ch. 69. D 

(б) Where a trustee goes away abroad, for a very long period, or, resides there 

permanently, the Court may remove him at the instance of the 
beneficiary. Buchanan v. Hamilton , 5 Ves. 722. E 

(c) Where a trustee had taken a five years' lease of a house in a foreign country , 

for the purpose of residence, there was held to have been sufficient 
ground for his removal from office. Payne v. Slang foi d, 1 Ch. 288. P 

5.— “Or is declared an insolvent 
Reoent bankruptcy necessary for removal. 

In order that the insolvency of a trustee rnay justify his removal from office, 
it is neoessary that he .must have been recently declared a bankrupt. 
Adam's Trust , 12 Ch. I). 634 ; Banker, 1 Ch. D. 43. G 

6. —“Or desires to be discharged from the trust. 99 

Retirement of trustee in consideration of premium. 

(d) In consideration of premium paid to him for so doing, a trustee cannot 

retire from office, and an appointment, made by the retiring trustee, 
of the person who so paid the premium, is invalid. Sugdeve v. Cross- 
land, 3 Sm. and G. 192. H 

(b) Nor could he retire in favour of one, who intends to oommit a breach of 
trust. If he so retires, he is responsible for the misbehaviour of the 
trustee who is newly substituted in his place. Palmret v. Carew, 
32 Beav. 364 ; Head v. Gould , (1898) 2 Ch. 260 at 273, 874, # 1 
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* 7.—“ Or refutes or becomes Incapable to act la the trust.” > 

(1) Incapacity, a ground for appointing a new trustee. 

(а) Personal incapacity on tho part of a trustee to aot in the administration of 

trust property is a sufficient reason for appointing a new trustee. Be 
Btgnold's Settlement Trust *, 7 L R. Ch. App. 228 ; Be Wheeler and 
Richard, (1896) 1 Ch 315 * 

(б) It does not embrace the cab<> of a trustee, who is an absconding bankrupt— 

though suoh a jperson would be unfit. Re Watts, 9 Ha. 106 ; Re 
Roche, 2 Dr and War 287. £ 

(c) Nor does it cover the case oi one who is permanently resident abroad. 
Withmgton v WxthMujton, 10 Sim 104. L 

(2) Lunacy of person with power to appoint— Duty of Court. 

• Where the personam whom tho powci of appointing is vested, becomes a 
% lunatic, the dourt will appoint a person to exorcise such power or 

give the required consent 011 behalf of the lunatic. Re Fuller , 2 Ch. 
551 * H 

(3) Refusing or retiring trustee, powers of 

Under the English law, the p^v^i of appointment vested in a surviving or 
continuing trustee as suth cannot be exorcised by a refusing or«retir- 
mg trustee. Tram s v Iluujwoith , 34 L.J. Ch. 665. N 

(4) Discretion of Court to remove trustee found unfit » * 

In the mattei of removal of trustees, the Court has a large disoretion enabling 
it to so remove a trustee whenever it finds him unfit or incapable of 
peiforming the duties relating to the tiust. Letnann, 22 Ch. D. 688 ; 
Re Phelps, M Ch P 351 0 


8e — “A new trustee in his place by (a) the person nominated 

trust (if any). 99 

j(l) Power to appoint, personal right. 

Tho power to appoint, conferred on a person under an instrument of trust, is 
to be construed as a personal right, and cannot be taken as incident 
to tho donee’s estate dost, 8 Ch Ap 735 P 


(2) Power to appoint, not imperative. 


The statutory power to appoint is not miperitive, and consequently, it Is not 
obligatory on the donee of such a power to exercise the same by way 
of appointing a new trustee 1U Knight , 26 Ch. D. 82. Q 


{8) Donee of the power, when may act as trustee 

It is only under special eircumstanoes that the donee of the power may him- 
self act as trustee, and that only on obtaining the sanction of the 
Court. Montfiore v. Guedella, 2 Ch. 723. R 

(4) Joint-holders of power to appoint new trustees— power of survivor. 

Where ike persons holding a joint power of appointment under an instrument 
of trust fail to agree aB to the person to be appointed, the surviving 
or continuing trustees get the statutory power to appoint. Be Shep* 
W. N. flftSSl. 234. 
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. 8.— “A new trustee In his place by (si the person iwotfnatod... trust 

(i/ sny) — ( Continued ) . 

(5) Power of nominating tiro trustees in place of one. ‘ 

Where a power of nominating the trustee is given to a certain person 
mentioned in the sottlor’s will, the donee of the power could, under 
„ Lord Cranworth’s Act, appoint two trustees in place of one. Be 

Brcary, W. N. (1873), 1248. ’ T 

(6) Appoint me nt of new trustee— whether actual conveyance of trust estate 
H neoessary to perfect title. 

(I) Old law-divergent views. 

(а) The person to be appointed was not invested with the character of trustee, 

until he had both been nominated to the office by the donee of the 
power, and the trust property had also been duly conveyed or ^sign- 
ed. ^Warburton v. Sandy s, 14 Sim.# 622. U 

(б) In a later case it was held that the appointment of new trustees and the 

transfer of the trust property to them were two distinct and separate 
1 matters, that the transfer could only take place when the appoint- 

ment was complete, and that it was not necessary, for the perfec- 
tion of the appointment, that the trust property should be actually 
conveyed to the new trustee. Noble v. Maymolt , 14 Beav. 471. Y 
(c) In another case, where there was no transfer of trust funds, on an appoint- 
# ment of a new trustee, it was hold that a receipt given by the new 
trustoe and the surviving trustee to X (who purchased a portion of 
trust property) conveyed a good title to tho vendee. [Velsteadv. 
Colvile, 28 Beav. 537. W 

(II) Present law in England -Conveyance not necessary. 

In the present day, m England, an actual conveyance of the legal estate is not 
necessary for an appointment of new trustees bomg validly made. 
Mara v. Browne , (1896) 1 Ch. (C.A.), 199, 213. X 

(7) Stamp on appointment of new trustees— English law. * 

Where a new trustee is appointed, the appointment requires a 10s. stamp. See 
Stamp Act (1891),- (64 and 66 Vic , C. 39) Y 

(8) Proper appointment of new trustees —Refusal of old to transfer trust estate- 
liability of the latter. 

On a proper appointment of new trustees being made, if the old trustees, 
obstinately and perversely, without any sufficient reason, refuse to 
convey the funds to the former, the latter will be liable for costs coca- 
^ sioned by their wilfulnoss. Be Wise's Trust , 3 Ir. R, Eq, 699* t 

(9) Two trustees under a Settlement-Retirement of both— Appointment of one 
ipstead, if valid. • 

Where there are two trustees under a settlement, arid both retire at the same 
.time, an appointment of a single trustee m their joint places is, not 
, * yalid. Hulme v. 2 M. and K. 682. A 

' (10) Hew trustee to be within 4 jurisdiction, 

Generally the new trustees appointed should be persons amenable to Jbhe juris- 
\,l * diction of the Court. Be (Hubert, 16 Jur. 852. B 



« 

312 Act II Of 1833 (INDIAN TRUSTS Ad). “ Bfct'W' 

8.— "A new thustee- ■ • -in his place by (a) the person nominated... .trust 
(it any)— (Continued). 

(11) Appointment of one trustee in the place of several is bad. 

(а) Where a settlement constitutes three trustees, with a power of appointment 

of new trustees, and two died, the survivor should refuse to retire in 
favour of a single new trustee appointed m his place. Barres v. Addy> 

9 L.R. Oh. App. 244 ; hit see Forster v. Abraham , L.R* Eq. 351. C 

(б) For the donee of the power should restore the original number. (Ibid.) Q 

(12) Appointment of relative of cestui que trust if valid. ^ 

(а) NOT VALID GENERALLY. 

Generally, it is not right to appoint a near relative of the cestui que trust as 
trustee, on a, change of trustees. Lowm, p. 808. E 

(б) Reason therefor. 

(i) The reason is that, th case of such appointment, there will be a conflict 
between interest and duty. Wilding v. Bolder , 21 Beav. 222. F 

(it) The cestui que trust has a right 'o insist that the administration of the pro- 
perty should be confided to the care of some third person, who will not, 
in any case, be influenced by bias. Lewin, p. 808. G 

(c) Costs in respect of such appointment— person liable. 

If the relative be appointed and proceedings be instituted for his removal, the 
costs occasioned bv such improper appointment should be thrown on 
the person who filled up the trust Passingham v. Sherborn , 9 
Beav. 424. H 

(13) Whether the donee of the power could appoint himself. 

(a) General rule. 

(i) As a general rule, it is not competent to the donee of the power to 

appoint himself a trustee. Tempest v. hordCamoys y 58 L.T.N.S. 221, 
223. I 

( ii ) Because no one can be judge in his own case. ( Ibid). J 

e (b) Special cases. 

In special circumstances, such an appointment, if sanctioned by Court, may 
be made, as there is no absolute rule prohibiting him from doing so. 
Montfovre v. Guedella , (1903) 2 Ch. 723. K 

(14) Infructuous appointment of new trustee— Effect. 

Where a new trustee is ineffectually appointed, the old trustees may exercise 
the powers given to them by the settlement. Warburten v. Sandys , 14 
Sim. 622 ; 14 L.J. Ch. 431. - L 

(15) Lis pendens— Effect of, on new appointment. 

(a) Court’s approval of person appointed, necessary. 

If the administration of the trust be in the hands of the Court, the donee of 
the power cannqt exercise it, without having- first got the Court’s 
approbation of the person proposed. Webb v, Earl of SMftsbwry, 7 
V<». 480 ; Be Qadd, L.R. 28 Ch. D. 184. M 

APPOINTMENT tfi OLD TRUSTEES, EFFECT OP. , " 

•However* ff the old trustees appoint without such leave having been previously 

* obtained, the appointment is not altogether void. Lewin, p» 813. M 



i@4 II of 1683 (INDIAN TBUSTS AClil, 816 

new trustee. ...la bis place by (a) the person nominate*!. . . . trust' 
(it May) — (Continued). 

(c) onus op proof in such cases. 

The onus of proving (by strictest evidence) the propriety of the appointment is 
on the old trustees under the settlement. (Ibid.) 0 ft P 

(d) Costs, how to be borne. 


The old trustees will be mulcted in costs in respect of such proof. (Ibid.) Q 

(e) Appointment when cancelled. 

If the appointment was not proper, it would be cancelled. Attomey-Gcmral 
v. Cloak, 1 Beav. 473. R 


(16) Appointment of new trustees— Costs. 

(a) Costs, a charge on corpus, where the decree appoints. 

On the appointment of new trustees under a power, the costs, including those 
of the donee of the power, fall on ’the corpus of the trust estate. 
Harvey v. Ollwer , (1887) W.N. 439 ; 59 L.T.N.S. 249. S 

(5) similar charge— When the Court appoints. 

4 Whore now trustees are appointed by Court, the costs are always thrown 
upon the estate. Carter v. Sebright , 20 Bcav. 376. T 

(c) Tayment op costs, when no fund available. 

In the absence of a fund readily available, the costs are often paid by the 
tenant for life. (Ibid.) U 

(d) COSTS OF COPIES OF TRUST DEED EXCLUDED. 

Such costs do not include those of attested copies of the trust deed, which the 
new trustee is not entitled to demand. Wartcr v. Anderson , 
11 Ha. 301. V 

(17) Appointment of new trustees— Their powers. 

On an appointment of new trustees under a power, they can exercise all the 
powers given to the original trustees in that character. See Trustee 
Act (1893) (56 and 57 Vic. Ch. 53). W 

(18) Appointment of new trustees— Inquiries to be made by them. 1 

(a) NO ENQUIRIES NEED BE MADE IN RESPECT OF ANY CHARGE ON THE 
ESTATE. 


If the trustees newly appointed omit to inquire of a retiring trustee whether 
he has notice of any charge, and thon, having no notice, distribute the • 
trust funds to the prejudice of the incumbrancer they will not be 
liable* Phipps v. Lovegrove , 16 L. R. Eq. 80. X 

(5) INSPECTION OF DOCUMENTS INCUMBENT. 

But they must look into the documents relating to the trust estate, to get 
themselves informed of what encumbrances their predecessors in 
office have had notice. Hallows v. Lloyd , 89 Ch. D. 686 (691). Y 

(19) Suit for administration of trust— Appointment of new trusteee—Sanction 
of Court necessary. 

(a) Where a suit has been instituted for the administration of a trust and a 
^ decree has been made, that attracts the Court’s jurisdiction, a 

* trustee cannot afterwards exercise a power of appointment without 

the concurrent sanction of Court. 39 C. 448*9 C.W*N. 239/ % 

40 
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(it 8ny)—{CQnclu<fcd), * * k . . 

(6) In such a case, a trustee having a power of appointment of new trustees is 
not excluded from the right of nomination, but the sanction of the 
Court is necessary to his choice. (Ibid,) A 

(20) Executors not obtaining probate -Alienation by—Title of alienees^-Appoint- 
ment of trustees— Whether alienees can vote at election. 

Where, on the death of a testator, the executors mentioned in the will (without 
obtaining probate) alienate portions of the trust property, the title Of 
the alienees is good, and they are entitled to vote for the appointment 
of trustees for the administration of the trust. 10 B. 468. B 


(31) Muhammadan Law -Appointment of trustees- Management of trust. 

(a) “WAKIF” COULD HIMSELF MANAGE. 

Under both Suni and Shiah Law, the founder of “ Wafef ” has a right to 
reserve the superintendence thereof to himself or appoint some one 
else. 9 Bom. H.O.R. LU. C 


(b) “Trustee” to re as lesi hired in settlement 

(i) Where the donor lias specified the class from whom tho manager is to be 
selected, he cannot disregard his own trust deed and name a person 
not answering the proper description. (Ibid ) at p. 24. D 

(u) The appropnator is bound b) the prousiuus of the “ NVakfnama,” and his 
right of nomination of the person to succeed to the management on 
his death, must bo confined to the class mentioned in the “ Wakf- 
nama.” (Ibid ) E 

(22) Invalid appointment— Rectification. 

(a) Rectification — if parties concur. 

If, for some reason, the appointment U not validly nude, the defect may be 
rectified by a subsequent appointment, where the proper parties 
concur. Millet v. I* t id dim , 1 D.M. and G. 336. f 


(b) ORIGINAL TRUSTEES TO ACT UNTIL RECTIFICATION. 

Until the matter is set right, the original trustees can act in the trust. (Ibid,) 0 


|) Appointment under invalid power— Rectification of power. 

Where the power of appointment itself was not in accordance with 'the terms of 
the settlement, and an appointment under it was made, the appoint- ’ 
ment can bo confirmed by Court, and the power may also bo rectified. ' 

' ' , Tebfat v. Tebbit, 1 1)e. G. and Sm. 606. , H 


Missing of part of trust estate— New trustees how appointed. 

1 ,, , i. 

1 1 Whete apportion of tho trust-estate is missing, new trustees should not^^f ' 

‘ >, appointed by the Court in respect of the residue left. They ( must j% ' 
generally, and, with a view to proteet ‘ the 
!y 'j#gairy must be directed as to what part of the trusted 
i pit, Henmttv. Kurqiit, 6 Hare. 296. _ [ .* , 4 ^ *' cVV 


m 
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]y ,? // ttiitt Jw ao ntoA person, w.... last retiring trusty. " 

<I> trustees— By whom to he appointed. 

The el. (5) of the section is taken word for word from S. 27 of J^ord 
worth’s Act (23 and 24 Vic. C. 145). 

(2) Fewer of nomination to legal representative. 

(a) An appointment of a new trustee could be made by the personal 
sentative of a sole trustee. He Ska fin's trusts , 29 (Jh. I). 247. 
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(5) But he cannot exercise such power, where# the sole trustee has predeceased 
„ the testator, Nicholson v. Field (1893) 2 Oh. 511. L 

(3) Refusal by representatives of deceased trustee to appoint a new trustee— 
Application to Court for appointment —Costs of. 

Where the representatives of a deceased trustee decline to appoint a new 
trustee, and an application has Iron made to Court therefor, they 
eanrxo| be mulcted in costs in respect of the application. He 
Wilcock, 34 Cb. 1). 508. M 

(4) Appointment by retiring trustee -Duty of such trustee. 

( a ) Control over trust funds. 

The retiring trustee (if he appoints a new one) must not pait with the control of 
the trust-funds, before the Aew Liu. tee has been actually appointed. 
Pearce v. Peaice, 22 Beav. 213 N 


(b) His liability if the appointment fatls. 

If he transfers the funda to the intended new trustee, and if by some unfore- 
seen circumstances, the appointment fails, he still lemams a trustee 
and will be answerable as such. (Tbul.) 0 


(5) Retirement of one of two trustees— Appointment of co-trustee. 

[ a ) substitution necessary before retirement 

Where one of two trustees under a settlement m willing to retire, he cannot 
do so without previously substituting another in his place. Admits , 
v. Paynier , 1 Coll. 532. F 


(5) APP01N TMENT OF CONTINUING TRUSTEE AS SOLE TRUSTEE, ILLEGAL, 

(i) Where the remaining trustee has got the power of appointing a new trustee, 

he is not justified in appointing the continuing trustee as sole 
a dm inistrator of the trust. Wilkinson v Pairy % 4 Huss. 272. Q 

(ii) The reason is that such appointment would have the effect of relinquish- 

ing the trust, without the appointment of any successor. Attorney- 
General v. Pearson , 3 Mer. 353 (412), R 


’IS 1 


, > 

1 ' 


Both trustees wishing to retire— Appointment of new trustees. 

(a) ENGLISH Law. 

If there he two trustees and if they both retire at the same time* there must 
be two successive appointments before their retirement. Stmm V* 

* ti r Ho w ton, 17 Beav. 308. S 

(b) INDIAN LAW. 

^ : Under the Indian Trust Act, the trustees may appoint a new trustee with the. 

* v , consent of the Court and retire, Powell, p. 297. 


Mw > 


i 


% 





310 Act II Of 1888 (INDIAN TRUSTS ACT). Cl, 18 

there be ao ici tcb person, or . . .Jest retiring trustee "—(Concluded). 

(7) Appointment of new trustee— Concurrence of retiring trustee not aeeessery 
for appointment 

Where the power of appointing new trustees 1 b given to the surviving or con- 
tinuing trustees, and a trustee retires, his concurrence is not neces- 
sary to the appointment of a new trustee in his place, but such 
appointment rests with the other trustee or trustees who do not 
retire. He Norris, L. K. 27 Ch. D. 393; Re Coates to Parsons , 94 
Ch. D. 370. Bfat nee Re Glenny and Hartley , L.B. 25 C. D. 611. 0 

(6) Empowering continuing trustees to represent retired trustees. 

Under the English Law, where proper persons cannot be found to succeed to 
retiring trustees, the Court may empower the continuing trustees to 
act, by thomsclvos, in the place of such retiring trustees. Re Stoke' s 
f Trusts , 13 ISq. 333. Y 

iO.—“On an appointment. •.•may be increased 
(1) Retirement of a single trustee— Appointment of two instead* 

(a) NOT VALID UNDER THE OLD L\W. 

Until the Conveyancing and Law of Properly Act (1881), a single trustee, on 
bis retirement, cannot validly appoint more than one trustee to fill 
his place. Rex v. Lex hale, 1 Burr. 448. ’ W 

(h) REASON THEREFOR. 

(l) Though the appointment of two in the plane of one speaks to his having 
taken too much caution, he must not clog the property with unneces- 
sary and cumbersome machinery. {Ibid.) X 

(ii) It might have been the case that the idea of the settler was that an 

augmentation of the number of trustees would entail a deterioration 
of the vigilence which should be reasonably expected from each 
trustee individually. See Lewm, p. 802. Y 

(iii) A groat number of trustees may not do business better than a smaller 

number, and it would be attended with more expense.” Per Lord 
Mansfield in Kx patte Daves, 2 Y. and C.C.C. 468. % 

(c) INCREASE VALID UNDER PRESENT LAW. 

By the Trustee Act (1893), unless a contrary intention appears in the instru- 
ment creating the trust, the number of trustees may, on the appoint- 
ment of a new trustee, be increased. See (56 and 57 Vio. C. 58, 

S. 10). * 

& 

(g) Appointment of new trustee, by Court-Increase or decrease of original 
number, loft to Oonrt’i discretion, 

(a) Cases where the number has been increased. 

(i) Where the Court is Appointing new trustees, it does not limit itself to tbe 

original number. Lewin, p. 803. g 

(ii) Where there had been originally two trustees under the settlement the 

; Court has added two more. Be Boycott, 6 W.R. 16. Q 

, (Hi) In aofther ease, instead of three, the Court has substituted lour, Plenty 
v.fflH, 16 Bear. 366. £ 
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j &~-« On mn appointment. .may bo increased "—{Concluded). 

(6) CASES WHERE THE NUMBER HAS BEEN DIMINISHED. 

(i) In several cases where the original number under the settlement was exces- 

sive, the Court, in the exercise of its discretion, has rightly reduced 
the number of trustees. Re Leon (1892) 1 Ch. 348 ; lie Lee's Settle - 
ment Trusts (1896) 2 Ch. 608. E 

(ii) But, where there had been two trustees originally and where money is 

concerned, the Court, for the sake of more security, cannot substitute 
one instead. Re Ellison's Trusts , 2 Jur. N. S. 62. P 

( 3 ) Increase and decrease in number— English and Indian Lav. 

(a) England— Diminution in number may be allowed. 

In England, when a trustee wishes to retire and a successor cannot be found 
to fill his place, the Court can appoint the continuing trustees to be 
the sole trustees, in the place of tho retiring and continuing trustees. 
Re Stoke's Trusts , L. R. 13 Eq. 333. , G 

" ' ( b ) India— Number may be increased but not diminished. 

It appears that, under such circumstances, in India, the number of trustees 
may be increased, but not diminished. Powell, 297. H 

(4) In what oases the Court may increase the number of trustees. 

(nr) The Court may, by its original jurisdiction m an action, or under the 
Trustee Acts, increase the number even in cases coming within the 
statutory power. D'Adhewar v. Ilcrti and, 35 Beav. 19. I 

(6) Where the power in the deed docs not limit the number of trustees to be 
appointed, the Court could increase the number. Meinertyhagen v. 
Daires , 1 Coll. 335. J 

(c) Even where there is no vacancy, the Court could increase the number of 
trustees. Re Rracknnbuty , 10 Eq. 45. 

(5) Powen In instrument of trust in respect of increasing the number How far 
Court bound by. 

Tho Court will have regard to expressions in the power authorising an increase 
in the number of trustees, but is not bound to act upon them. Re 
Tempest , 1 Ch. 485 (491). I* 

(6) Tendency of Courts, against reducing number of trustees. 

The general tendency of the Courts is against reducing the number of trustees, 
except during the pendency of an administration suit. Gardiner, 
S3 Ch. D. 590. M 

(7) Appointment of new trustee— Power of former trustee when ceases. 

(а) Except when a new trustee has been effectually appointed, the former 

trustees need not cease to exercise the powers given to them by the 
deed of trust. Warburton v. Sandys, 14 Sim. 622. H 

(б) it is only after the new trustee has been appointed that the former one 

should oease his control over the property. Pearce v, Pearce , 22 Beav* 
A “8- • 


f 
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* 

/f^ u The provisions ot the section , before the testator* ” 

( 1 ) Source of the dame. 

The oliUhO is tikon in Mm fjoni sub S 4 of the Trustee Act (189d), S. 10 R 

(a) Death of one of two trustees In testator’s life-time -Power of appointing a 
new trustee by the other Divergent views 

(a) CA\ T NO! APPOIN I 

Where, under a settlement, the tesUtor iippomU two trustees and invests thom 
with the power of ippomtmg new ones, and a trustee dies in the 
test itor’s life timo, it w is hold that tho suivivmg trustee cannot 
ippoi ill anew one WtnUi \ Hindu 15 bun 596. Q 

(b) \PP01MM1M (Ol lilULHUnn M\l )1 

• In 11 sulKKjuuit 1 ise it hi held tint 1 liustu who li is sui \i\ cd the testator 
m »\ ippomt i«iwwtnisti( m Mu plicc ot one who prt*dtteised tho 
tistaioi /V HttlUij > 1)( ( mi Sin 67 \ holstm II ntfht c 20 

I 1 112 W#/i \ Uairn ft 1 1 l> 1 171 R 

{(} Pr KhON II 11 IH1S1M UJMS( \>\OI PI Of\ l 

Put the pu oinl icptcsenUtius of ttusti < a bo 1n\e pi <lu eased the testator 
cmtiot tppoint tb( mwjtmskt mi 1 tlu ippomtiiunt houldbemade 
by llie Couit. He O U 21 ( I) 2 1 Pr iwWn.fiOLl 210 S 

(3) Death of all trustees -Appointment. 

Whcie ill tlic i>rtpt( ipp iuti d 1 i will di in the ttstitoi Uietime, new 
tnv-tee mu tin ippomtidl tin ( uit unless thue is some person 
iioimu it< d m the will lot Liu puip i ot appointing new tiusties 
JiutioU n \ / uld,( I SO 1) 2th 011 T 

74 . Whoncvei am 1 such vat ant \ 01 disqualification occurs, 
ind it is found unpi «ic ticablo to appoint anew 
l Court , 0 t ntnU41lt 1>S tiustee undei section 7 d, tho boncficiaij maj, 
without instituting a suit, apply, b\ petition to a 
piinoipal Civil Comt ot original puisdietum, for tho appointment oi 
a trustee 01 a new tnistoe 2 , and the Couit may appoint a trustee 
or a new trustee accoidmgh 

in appointing new trustees, tho Couit shall have regard (a) to 
the wishes oi the authoi of the tuist as expressed 

lnruew tnwieTs”* in ’ 01 to infon the instrument oi trust; 

(/>) to the wishes of the peison (if any) empower- 
ed to appoint new trustees , (<) to tin question whether the appoint- 
ment Will promote or impede the execution of the truf»t ; and Id) 
where there are moie beneficiaries than one, to the interests of all 
such beneficiaries 

(Notes). 

Sec notes on as. 60 and 7*1, mpra. 
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» 

I. —“Appointment by Court , •* 

(1) Principle of appointing a new trustee - General jurisdiction of Court 

(«) bmco Uubtfts exist for tbt benefit of the ustm qtn tmst m e\uy e ib< in 
whi h tut Court is bitisliod thit the continuance of t Uustoe will 
prevent tho tiusts bung pioporl) executed it w ill renuw him flora 
the office, and appoint othus instc id / dtusi tlt\ B <u s <JAC 
371 (386) 0 

it 

(h) It ib i jmisdiction assumed b> tlic ( out! in U pi lidcnlh )l stitute but as 
mull tr) to its dutj to see tint the tiusts in pi >perly cxuutcd 
(Ibid) ¥ 

(2) When Court would interfere to appoint trustees 

Where tho <$6urt thinks it expedient to ippeint i ucw liustcc or tiustce-s md 
whuc it is found in< xpedicut difficult or impi k Ik t hit s tr do with 
out the mtc lvcution of the louit it may ippoint mw tnistees S 25 
of Ttusteo Act (1S98) * W 

( \) Trustee a minor— Appointment of a new trustee by Court 

Wliuc the iiustoc undei the s tilt mint wis i minot the C ml is pistifi d in 

appointing i nc vv trustee instt id S hit t dim 33 L J (li 171 X 

**(4) Cases in which the Court would appoint a new trustee 

(rt) lTs 1)11 All I Ol JttlSIllS OKHl^AI n \110IVJM) 

( 1 ) Whcncvi the tistitor Ins n t ijp inted ui> tiu t cs tl Cuut his 
jurisdiction tj) ippunt Irusk s undei the will J>d/in\ hi nut 
(> I q r >80 Y 

(id Indcfiultn* urv trustees undei Hi ui rt milhctt! m id i» lmihc ilsoiu 
of cxpnss pcwi f ipp mtnurit m tin insliuniul t unsl it is 

competent tc the ( nil ti mile the ncussiiv app intmuiL ho 

Williams JO lb I> 2 A Z 

(b) IW MS \S TO THJ 1 MSI I Ml Ol il\1UIOM IOWIH Ol \l I OINT 
MI M 

111 i ises of the ( ^lut w 11 itself pLo ced t ippunt nc \ tru tefs IU Hood 
gnh , 5 W R '118. *’ 

(i) \\ HI HI mi MtlOWI I I I) I I I SONS VII NOI1N VIOSIIION 1 () VllOINI 
Where the persons given th< powu of ippoint imnt art 11 a in a position to 
eviuscit is when the husbuid md wife joint!} invented with 
sin lx poweis, h i be i >im juli< ill\ scplntid the Corn twill ippoint 
/( Sowisd.WN (1887) p 1 ‘22 B 

(d) IN HI SI 1 ( I Ol Till SI PVHWl 1) I M1IS ON Sl \1 I \M 1 Ol (KLS1 

It has been held to be within the pc wc i of i Com l tc s<\<r i ti uat indap 
point a trustee m uspect of tin scpuntid pirt (otj c/ v 7 ttld 
29 W .K 502 C 

(<) ON iormi u irusTi * n rmamnjh hi sjhinc \imovi> 

Where the tiustce has taken perminmb lesidenu abroid the Comt will 
remove him and ippoint i nc w trSistoe in hi pi k e / < 'ngnokl, 
7 Ch Ap 223 0 

(/) On tjkism * s cxiiini ss on ac < oi ni ot am ano imikmii v 

Whoro the tiu^tee had become unfit to ptiform his duties owing to old ago 
md mfiimiLy the Unit cviusrd its powu of if punting* a new 
liuslu I* won 22(h !> fit £ 
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l.—“ Appolntmont by Court "—(Concluded). 

(ff) In the place of an infant tbuhtee. 

The Court can appoint a trustee in the place of an infant trustee, who will, 
however, have to be restored, on his application for the purpose, 
after he becomes a major. Be Shchnet dine , 88 Ia. J.Ch. 474. F 

(5) Procedure in appointing new trustees— Originating summons. 

(a) In England, the procedure under the Trustee Act, 1693, in the matter of 

the Court's removing the old and appointing a new trustee, is, gener- 
ally, by mean! of originating summons. Be Dawson , 48 W.B. 
78. 0 

(b) The summary procedure by means of originating summons will not be fol- 

lowed by the Court, unless, where the trust is not dear in the ins- 
trument, it is established to the satisfaction of the Court Be Martin's 
< Trusts , W N. (1886), p. 183. H 

(6) Order dismissing application for removal of trustee, not appealable. 

An order of Court dismissing an application for the removal of a trustee is not 
appe liable as an order, nor docs it constitute a decree within the 
Code of Civil Procedure. 19 A 131 I 

2.—“Tbe beneficiary may.. . trustee or new trustee 

(1) High Court to be moved by petition.,. 

In England, for the purpose of appointing now trustees, the High Court 
should be moved m the Chancery Diwsion by a petition. S. 25 of 
the Trusteo Act (1893). * J 

(2) Application for appointment of new trustees— Costs of. 

The costs are not taxable on the higher scale, merely because the amount of 
the trust funds is considerable. Re Spcthquc, 32 W.R. 385. K 

3.— ( “ Rules for selecting new trustees 

(1) Directions of settler to be adhered to. 

(а) The Court will have regard to the wishes of the author or authors of the 

trust, if expressed m the trust instrument, or clearly to be collected 
from it ? (i.e ), it may refuse to appoint some person distinctly exclu- 
ded by its torms. Muldhton v Bcay 7 Ha. 106. L 

(б) It is not competent to the Court to proceed to appoint new trustees, in 

opposition to the wishes ol the person vested with the power of such 
appointment. Re Ihgqmbottam 3 Ch. 132. V 

(2) Appointment to benefit all the benefieiaries. 

The Court will not appoint a person to be a trustee, with a view to the interest 
of some of the persons interested in the trust, in opposition to the 
wishes of the author of the trust, or to the interests of the, other 
benefieiaries. Re Tempest, 1 Ch 485 . II 

(3) Appointment to further the execution of the trust. 

The Court will, in appointing trustees newly, have regard to the question 
whethor the appointment will promote or impede the execution of 
the trust. Be Tempest , I Ch. 485. 0 

(4) Proper persons for appointment— General rule. 

Generally, a solvent, independent person, resident within the jurisdiction and 
* of undoubted integrity, should, wherever practicable, be chosen for 

appointment. Godefroi, p. 720. F 
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J.— M fttt/e* for selecting new trustees "—(Concluded). 

(5) Appointment of cestui que trust or her husband as trustee— if valid. 

(&) A cestui que trust is never appointed by Court as a trustee, in consequence 
of the probability of conflict between his interest and duty. Forster 
v. Abraham , L.R. 17 Eq. 351. 0 

(ft) Nor will the Court appoiut the husband of the cestui que trust a trustee of 
his marriage settlement, where the wife had a life interest to her 
separate use without powor of anticipation, unless every effort to 
obtain a stranger has proved unavailing. Ex parte Clutton, 17 Jur. 
988 ; Be Dixon, 21 W.R. 220. R 

(6) Relative of cestui que trust, if proper person to be appointed. 

(а) An appointment of near relations of the cestui que tiust , as trustees, is 

not valid. Wilding v. Bolder , 21 Beav. 222. S 

(б) Especially if the relative was on bad terms with the settlor*, lie 

Tempest , 1 Ch. 485. * T 

(7) Appointment of new trustees out of jurisdiction, when valid. 

Where all the beneficiaries are permanent residents out of the jurisdiction, 
the Court may appoint new trustees resident out of the jurisdiction. 

Be Liddard , L.R. 14 Ch. D. 310. U 

(8) Refusal of continuing trustee to act wtyh the trustee proposed. 

Where the continuing trustee refuses to act with the proposed new trustoo, 
the mere refusal will not be a sufficient ground for the Court to 
refrain from appointing him. In re Tempest , L. R. 1 Ch. 
App. 485. Y 

(9) Appointment of new trustee in Appellate Court— Competency of the trustee 
—Evidence subsequent to original hearing, if allowable in respect of. 

Where the question of the appointment of a new trustee is brought before the 
Appellato Court for re-hearing, in considering the competency or 
otherwise of the new trustee, the Court is not precluded from taking 
into consideration evidence of occurrences subsequent to the case in 
the Court of first instance. In re Tempest , L. R. 1 Ch. App 485. IS* 

(10) Appointment of infant as trustee, if valid. 

An infant should not be appointed a trustee, since he cannot act in all the 
matters relating to the trust, though he cau exercise a common law 
power. King v. Bellard , 1 H. and M. 343. X 

(11) Appointment of female as trustee, if valid. 

It is not desirable to appoint a female, whether married or unmarried, to be a " 
trustee. Brook v. Brook , 1 Beav. 531 ; Avery v. Griffin , 6 Eq. 606 ; 
but see, Be Campbell , 31 Beav. 176. Y 


76, Whenever any new trustee is appointed under section 78 
„ or section 74, all the trust-property for the time 

' property in new trus- being vested m the surviving or continuing trustees 
or trustee, or in the legal representative of any 
iiW&e, shall become vested in such new trustee, either solely, or 
jointly, with the surviving or continuing trustees, or trustee, as the 
case may require. 
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’ $very new trusty so ftppomted, mi every fcmsl^^|^}»M^ ; 

a Court either before or after the passing of ttiir ’ 
timu£s* °* new Act, shall have the same powers, authorities, and : 

discretions, and shall in all respects act, as if ho 
had been originally nominated a trustee by the author of the trust. 

(Notes). 

“ Vesting ot trust-property In new trustees,” 

(1) Provisions of the clause— Source of. 

Tho provisions of clause 1 have been taken from the Trustee Act 1893. 

S. 10. * 


(2) Court to make a vesting order-English law. 

(а) In England, where the new trustee is appointed by Court, the Court must 

8 make a vesting order. 8s. 26, 32, 84, 35 and 36 of Trustee Act, 1803. 1 

(б) In other cases, the property must be vested in new trustees, either by the 

ordinary mode of transferring property, or by vesting declarations in 
the deed by which a trustee in appointed. (Ibid.) B 

(c) Where either of these cannot be dono, the property must be vested in new 
trustees, by an application to the High Court, Chancery Division. 
(Ibid.) c ® 

(8) Discharge of an executor by Court— Vesting of property in the continuing 
executor. 

(a) The Court has power to discharge the executor, if the circumstances justify 

the Court in doing so. 29 B. 188 (190). D 

(b) It is quite open to the Court, if it so pleases, to discharge the executor in 

regard to future liability and future acts, and not in the least affect 
his liability in regard to past transactions. 29 B. 188 (190). E 

(c) As to his liability for the past, he must continue to be liable for anything 

he has done or left undone. The discharge only relieves him from 
his duties in the future. 29 B. 188 (191, 192). P 

• 

2.— "Powers of new trustees 


(1) Exercise of powers by new trustees. 

Every new trustee appointed, as well before as after all the trust property 
becomes, by law, or by assurance, or otherwise, vested in him, shall 
have the same powers, authorities and discretions, and may in all 
respects act, as if he had been originally appointed a trustee by the , 
instrument, if any, creating the trust. See S. 10 of Trustee Act 
(1893), Sub*S. 8. 0 

<g) Mb trustees under a will— Court’s Jurisdiction to appoint them. * ■ 

Where no trustees have been appointed by the testator under the settlement* 
the Court has an inherent jurisdiction to appoint them. Dookin v. \ 
Brunt , L. R, 6 gq. 580. «' M ' 

(8) flat * of tructeec with ng«4 to ascertaining prior incumbrance*. 

fa) The new trustees are bound to ascertain, as far as possible, from 
, , documents on hand, the incumbrances, if any, created by the’ bens* 

' , < $waries, ot which the retiring trustees have bad notice. Ballom r* *■ 

; f r kfttay&t 89 Ch; t>. 686. ’ ’ !' *1-' 
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" Powers at new trustees ’ ’—{Concluded) . 

(b) U i* not the duty of the new trustees, however, to enquite ot the retiring 
trustee whether he hue had notioe of any incumbrances by the 
beneficiaries. Phtjops v. Lovegrove, 16 Eq. 90. I 

76. On the death or discharge of one of several co-trustees, 
Rnmeainf fi trust survives, and the trust-property passes 
to the others, unless the mstimuent of trust 
expressly declares otherwise. • 

(No tee). 

N.B, — See also notes on S. 44, supra. 

L-“ Survival of trust." 

(1) A “ bare authority” to trustees— Death of a trustee— Effect of. • 

(а) A bare attthonty given to scveial trustee? is determined by the death of 

any one of tliom Attot ney Genital v. Clt<j t 1 Atk. 356. K 

(б) But, if the authority be coupled with any interest, it passes to the survivor 

Beyton v. Ban/, 2 P. Wins. G20 , hi/n v. Countess of Shafted 
bwy , 2 P. Wms. 103 (121, 121). L 

(2) Power In settlement for restoring original number on death of a trustee— 

Effect of, on survival of trust. 

(а) The survivorship of the trust ii not affected to the deed of trust contain* 

mg a power to lestore the original number of tiustees by new appoint- 
ments, on the death of any ono of the trustees. Wat but ton v. 
Sandy s, 14 Sim. 622 , Jacob v. Lucas , 1 Beav. *436. If 

(б) Jn such cases, unless there is something in tho deed of trust, whioh 

specially manifests an intention on the part of the settlor to defeat 
the survivorship of the trust, the trust will survive. Foley v. 
Wontmei , 2 J. and W. 245 , Jacob \ Lucas, 1 Beav. 436, H 

(3) Trust estate passes to the survivors among joint trustees. 

(а) The trust estate being taken by the trustees as joint-tenants, such estate 

with the powers vestod in them ordinarily passes to the survivors 
among them. Eytc \ CotinU ss of Shaftesbmv , 2 P. Wms, 108; 
Agncw, p. 335 0 

(б) Where a power vested in several persons together happens to be ooupled 

with any interest, such power does not cease on the death of any one 
of them, but passes to the survivors. Attorney Genet al v. Gleq, 1 Atk. 
356. P 

(4) Power vested in two trustees Jointly, not exercisable by either of them singly. 

Any power vested m two particular tiustees jointly can be regarded as so in- 
separably annexed to the trust as not to be exercisable by either of 
them singly. Zambaco v. Cassavetti , 11 Eq. 439. 0 

CHAPTER VIJI. 

Op the Extinction op Tbusts. 
how exti 77. a trust is extinguished— 

(a) when its purpose is completely fulfilled or 
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(£) when its purpose becomes unlawful 3 , or 

(r) when the fulfilment of its purpose becomes impossible by 

dofetiuction of the ti uat-propeii} oi ot ha wise \ or 

(d) wlien the tiuot, being icvocable, is expiessly revoked 

( Notes)? 

Scope of section 

The Art lioro deoliros the foui r isos jn which a trust is extinguished by opera- 
tion of Iiw R 


/. “ When its purpose is completely fulfilled . M 

Oomplete fulfilment of purpose of trust -Effect 

On the purpose of * tiust being completely fulfilled the trust is extinguished, 
I q — ’When piopeifcy is gi\ m to trustees on trust to apply tho in- 
come t wirds» ili< in imtrnan ( ind education of the child ion of X, 
and on tho >ouug t ittunmg i cut tin age, upon further trust to 
distribute the principal uu nj their childicn m certain proportions, 
the tmst is i \tinguishL 1 when the youngest child attains the age 
mcntioni cl md th( fun 1 h s 1 < on distributed See Agnew p 335 S 

2 . When its purpose becomes unlawful. 99 

See S 4 and notes supia T 

3. “ When the fulfilment otherwise. 99 


Whon owing to the property having been lost oi dcstroyod, there is nothing 
left to apply tow uds the purposes of the trust, the trust will be extin 
guislicd lnth\ (at Hand 11 I J Ch 301 U 

4.-— u When the trust being revocable, is expressly revoked. 99 

N B. — \s to whin t tin t can lx u\olcd s < S 7S infio 

Kevooition of 78 A tiust i u itcd b> will may be revoked i 
it tlu pie asm o ol the tcstatoi 

A tiust otln i wise eie ited can be 1 evoked only — 

(a) wheie all the bencfitiaues aic eompetent to contract — by 
then consent, 

(b) whcie the ti ust has bun declandbya non-testamentary 
instrument, oi bv woid ol nioith — in exciuse of a power ol revoca- 
tion expiessly ltseived to the authoi ol the tiust, oi 

(e) wheie the tins! is foi the payment of the debts of the authoi 
of the trust, and has not b cn communicated to the cieditois 3 — at 
the pleasiue ol tho authoi of the tiust 

mutilation 


J A conveys property to B in trust to bell the samo, and pay out oi the proceeds 
the claims of A 1 ? creditors A reserves no power of revocation. If no communication 
has been made to tho creditor A may revoke the trust , but if the creditors arepartios 
to the arrangement, the trust eannot be revoked without their consent. 
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1,—“A trust created by will may be revoked . ” 

(1) Ifeansof revocation adopted, when effectual. 

In cases where the testator had used the means of revocation, only with the 
intention of, effecting an altered disposition of the property, if the 
desired alteration cannot be given effect to, the revocation shall have 
* - no effect. Ex parte Lord Ilchester , 7 Ves. 348. Y 

(2) Destruction of will, when amounts to revocation. 

In order that the destruction of a will may amount to its revocation, such 
destruction must have been caused by a person interested m the revoca- 
tion. Doe v. Alice Harris , 6 A. and E. 209. W 

2.~“ Where trust is for , . . . trust . 99 


A.— Irrevocable trusts. * 

(1) Existence of debt— Assurance. 

The existence of a debt is always a sufficient consideration for supporting an 
assurance as valid and irrevocable a.s against the grantor. See litce 
v. Rice , 2 Drew. 84. X 

* (2) Form which assurance assumes. 

Indeed this assurance often assumes the form, eithor of a conveyance in satis- 
faction or part satisfaction of the debt or of a security accompanied 
with a forbearance to sue. See C tofts v. Fengs, 4 Ir. Ch, Rep. 319. Y 

(3) Trustee himself creditor— Deed irrevocable. 

Where a certain person is indebted to another, and conveys an estate to him by 
way of security, the deed, though no money passed at the time, and 
there was no piovious arrangement, cannot be revoked by the former, 
but the latter may insist on the benefit of it. Snjgets v. Evans , 5 Ell. 
and Bl. 367. Z 

(4) Creditor not party to deed- Enforcement of trust. 

Though a creditor is not a party to the deed, yet if, by an arrangement bet- 
ween him and the debtor, an estate is vested m a trustee for securing 
the debt, he can enforco the tmst. Wilding v. Richards , 1 Coll. C61. 

B.— Revocable trusts. A 

(1) Trust when revoeable. 

But, where a debtor, without communication with his creditors, and only 
from motives of personal convenience, as on going abroad, vests an 
estate in trustees on tiusfc to pay his debts, the trustees are mere 
mandatories, and the doed confers no right on the creditors who are 
neither parties, nor privies, and the debtor may at any time, at his 
pleasure, revoke or vary the trust, or call for a re-transfer of the 
proporty. Acton v. Woodgate, 2 M. and K. 492 ; Cornthwaite v. Frith, 

• 4 De. G. and Sm. 552 ; Johns v. Janies , 8 Ch. D, (C. A.), 744. B 

(2) Trust-Revocation— Condition— Payment of amount to trustee. 

Plaintiff, being indebted and unable to manage his estate, made over the same 
to his mother by a trust-deed, so that she might manage it for him 
„ and pay off his debts. There was no provision as to when the trust 

{ was to terminato. Six years after the deed, but before all the debts 

had been paid off, plaintiff sued to redeem the property, and offered to 
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B.—Revocab!e tru*U~~Conctutied). 
pay the amount which might be found due from him to the defend* 
ant. Held* there was nothing in the deed to prevent plaintiff revok- 
ing the trust* after satisfying the claims of the trustee. 133 P. E. 
1889 (8 C. 887* £.). 0 

(3) fruit for benefit of creditors, when ceases to be revocable. 

(a) A trust created by a debtor for the benefit of his creditors is revocable by 
the former, except when the latter have been parties to the convey- 
ance on trust or, on communication by the trustoe* they have 
refrained from proceeding against him. Alton v. Wood (/ate, 2 My. and 
K. 494, F. in Johns v. James, 8 Ch. D. 744. D 

* (b) After the trustee has taken possession of tho property assigned on trust 

and communicated the same to the creditors, the trust ceases to be 
revocable, Holland v. bulks, 15 Q.B Rep. 713 ; Lewin, p. 600. E 

(4) Right to revoke being personal, not exercisable by representatives of settlor. 

Where tho trust hn*» been communicated to tho creditois, the settlor cannot 
revoke it without their consent * also, the right of revocation being a 
personal light in the settlor, in the case of post obit trusts, his 
representatives ciunot exercise such right. Fitzgeiald v. White , 37 
Ch. D. 18 boo Lowm, p. C01 F 

(5) Onus on creditors to establish irrevocability of trust in their favour. 

In eslablibhing the irrevocability of the trust, the onus is upon tho creditors 
to show that they ha\o assented to and acted upon the provisions of 
the trusj deed Field v. Donanghemoie, 1 Dru. and Wr. 227. See 
Nicholson v. Juton , 2 K. and J. 23. 0 

(6) Trust not enforceable after author's death. 

Tho creditor cannot enforce the trust after the author’s death. Gauard v. 

• boid handadah , 3 Sun. 1, H 

C— General. 

(1) Voluntary settlement on trusts, irrevocable when once acted upon. 

A complete settlom nt on cortun specified trusts m favour of volunteers having 
been mado, and tho trusts acted upon, no subsequent voluntary 
settlement can have the effect of revoking it. See Neuton v. Askew , 
11 Beav. 145. I 

(2) Sven when the property becomes re vested In the settlor. 

A settlor cannot revoke a voluntary settlement made by him, even when the 
propeity becomes te- rested in him , for* in such a ease, it can vest in 
him only as a tiustee and not absolutely. Ellison v. Ellison , 6 Ves. 
656. See Patei son v. Muiphy , 11 Hare 88. J 

(3) Voluntary trust subject to payment of settlor’s debts, revocable in effect. 

A Voluntary trust, created subject to the payment of tho debts that may be due 
by the settlor at his death* may m effect be revoked by the settlor 
creating new debts. Mdrkwell v. Markwell, 34 Beav. 12. R 
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Where an unmarried person created, by a voluntary settlement* u - . 

self for life, and, after his death, for Ms issue and wdowS mm tUsimm, 
trusts over, with a provision therein for the revocation of tie ttUHtti 
with the trustce’Bsoonsent, and, after his subsequent marriage, fire* 
cuted a deed of revocation, held , upon the trustee refusing to hand 
over the property, that the settlement could not be revoked, as 
there was an infant beneficiary in the person of his minor wife. 8 C. 
887. L 

' r * 3.—“ Illustration.” 


The illustration is taken from Johan v. James, L, R. 8 Oh. D 744. Li 


Revocation not to 
defeat what tru stccs 
have duly done l. 


79 . No trust can be invoked by the author of 
tlie trust so a.s to defeat or prejudice what the 
trustees may have duly done m execution of the 
trust. 


(Notes). 

/.— “ Revocation . .» . duly done. 9 9 


Revocation not to have retrospective effect. 

It is a rule of equity that no revocation can have retrospective effect. So, acts 
already performed in execution of the trust cannot be affected by any 
subsequent revocation of it. Wilding v. Itichards, 1 Coll. 655 M 


CHAPTER IX. 


Op certain Obligations in the Nature of Trusts. 


Scope of chapter. 

This chapter deals with what are known to the English law as constructive * 
and resulting trust* , N 

in Sure of Set Ts 80 - An obligation in the nature of a trust is 
created. created in the following cases. 


81 . Where the owner of property transfers or bequeaths it, 
Where it does not ft cannot be inferred, consistently with the 
a rmtended ^to^dis" a ^ en ^ an * circumstances 2 , that he intended to 

pose of beneficial in- dispose of the beneficial interest therein, the 
iersst h transferee or legatee must hold such property for 

. the benefit of the owner or his legal representative. 

Illustrations. 

(a) A conveys land to B without consideration, and declares no trust of any part. 
It cannot, consistently with the circu instances under which the transfer is made, foe 
> in fer r ed that A intended to transfer the beneficial interest in the land. B holds the 
land for the benefit of A. 
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* (6) A conveys to B two fields, Y and 2, and declares a trust of Y, but Says nothing 
about Z. It cannot, corisistontly with the circumstances under whioh the transfer is 
made, be inferred that A intended to transfer the beneficial interest in Z. B holds Z 
for the benefit of A. 

(c) A transfers cert uu stock bolougmg to him into the pint names of himself and 
B II r maot consistently with tho circumstances under which the transfer is made, be 
inferred tint A mtondod to transfer tho bencficnl interest in the stock during his life 
A and B hold the stock foi the benefit of A during his life. 

(<£) A makes i gift of < ertam tynd to his wife 13 Sho tikes the bonoficial mtorcst 
in tho land free from iny trust m fwoui of A, font m\y be nforrod from tho circum- 
bt luces that tho gift w is for B s be nefit 

(Notes) 

Genera I 

(1) Scope of section 

This so'tion m 1 tho n^xt s~<tnn dcilwitli whit tic known is “ Resulting 
Tiust * 0 

(2) General rule 

The geuonl iult is tbit whoi \ur up m i ctnvcyuicc, devise or bequest, it 
ippous tint tli griut ( dense ci leg it c wis intonded to take the 
lcgil (stitomcr ly the equitibk interest, oi so much of it as is left 
undisposed ol will io»u T t if in ing out of tho sottloi's reality, to 
himself or his h i , md if out if his personality, to himself or has 
cxecut ir Lewm p 153 S (tally Dmmng , 10 Bcav. 315. P 

(3) Principle of resulting trusts 

The is thit tho pioporty his been puuhiscd with money belonging to 

anothci with in implied tiu^t th it it should bolong to th it othoi poison 
to whom the mono's also lx lougod but th it if the 1 itter mtondod 
thit there should be no such Uust no such impliod trust could 
arise by implicit ion 11MT.V433 (PC) Q 

/. Where it dispose interest . 99 

(1) Donor’B intention -Donee not to take beneficially 

(a) Whon it ippe u* to h ive bun the mt ntion of the donor that tho donee 

is nit to tike benefit i illy thue is i u suiting trust m favour of the 
donor oi his rtpt esc utativo Lewin p 162. R 

(b) fho defend int eonvi yed liti hou*c to the pluntifi without rocoiving iny 

consider itioii but un \i i the hope that the plaintiff would incur the 
nocossuj funeril expenses of tho defend int Pluutiff sued for posses- 
si >n md it wis held thit, is no consideration was intended to pasb, 
th( re w is i resulting trust in fivoui of tho defend mt, which would 
prululc plaintiff fi im claiming possession contrary to his wishes 
M ttinnn v Nairn Bom PJ 1639 p 125. S 

(2) Disposal of beneficial interest, meaning of 

Tho words th di posil of ben hen! mtcicat lher< m * hive reference to the 
tr uihft r of b( quest ref ned to in the c irlior part of the section, and if it 
is log illy proved thit tho trunfcioi or tcstitoi did not intend by 
such tiansfci or bequest to pirt with the benoficiil inteiest, the trans- 
force or leg bt c c is atiustco for tho transferor or his legal resprosonta- 
tive, and cannot claim tho property undei such transfer or bequest. 
>\tivilenYmi Vn«) J in 2 T fl D 4 it ft T 




S.*tJ Act II Of 1882 (INDIAN TfitrStCS AO®). S2& 

2*~~ u It cannot be Interred . . . attendant circumstances . M 4 

41 Attendant circumstances -Construction of. 

By his will, dated Ajril 19, 1892, J ga\o all his propoifcies to P and appointed 
him his sole executor The will, however, contained a proviso that 
the testator hid no doubt that the executor would carry out his 
wishes After the testator’s death a letter signed by him was dis- 
covered addressed to P and dated April 28, 1895, m which ho request 
od his executor to sell some of his propatiis md Bank shaios and 
romit the pioceods to his Loudon IJmkcis for being transmitted to 
his brother R. 

The testator’s next of km, on the strength of that lc tic i hi ought i suit for 
administration of the tcstitoi s c&Uto igun t tlu lui s ind legal 
reprosentatatnes of P 

(r) Held in White C J —(1) lb xt the 1< ttci of \pnl 28 1395 wis nndinissi 
bio for Ihc purpose of establishing i tyisl in f ivour of the test rtoi\ 
hi other K 31 M 187 7 

(2) Tint the oxpiessiori m the will tint the ti >1 it or hid no doubt that tho 

cxccutoi would cany out his wishi wi^ \u t inionsisti nt with the 
testators intention to piss the li ndicnl mine t to th< h^ila 
Penny, 42 h R 371 <S tulv \Ullm 5Ch J> 2225 h ) 

(3) that “attendant circumstances in S 31 means <n umstmu m 

oxisteuco at the date of the cxc< ution of the will, and mi im> the 
same is suiroundmg eiicumsl inn 1 

(1) The letter of the testator imu admissible as evidence of m itli ndant 
urcumst nice to show lint the tc titor did npt intend to dispo-a of 
the beneficial interest mil when the itte nd int one uni t iuc c ** i 
disclosed by tho testatoi, showed in intention to ,.ivc the proper!) to 
H, it also showed that the next of km qua next of kin should not 
get it , and 

(5) That the letter wu not admissillc for t be purpose cf rstiblislimg even a 
resulting trust in favoui of the hsutoi next of kin (In it Mad 
dock, Lltudyn v Waslnnjton (!902)2Ch 220 71LJ 5G7 ’CLP 
G44 , 50 W R 598 , Libia p of C I ytu a 1 ouny 2 \ cs. Sen 91 h U 

(6) Held pci Saul at an Nan J —(1) that the letiei avis in illcndant (ireums 
tance ” within the meaning of S 81 th it it was intended to vcoin 
pany or follow tho will mel tlu ref >ic could be taken into considcri 
tion to discovci the intuition ri tin tcstitoi md (2) thit the com 
bincd effect of the will md the testilor •> letter was to pass the 
beneficial interest to It aud to mike V only a tiustcc foi hint 
210 4 Y 


Miscellaneous. 


(1) Other rules. 

(a) In trusts for sale of realty, the undisposed of proceeds lcsuit to the hen, 
not to the executor Stml ( y v 7 hools IP Wins 390 W 

(5) Money to bo laid out on land results to executor Cuitc v Wnmald 
LR lOOh D 172 X 


(c) Where there is a power to appoint a settled fund the executor of the power 
takes tho part appointed entircl) out of the settlement Coolt v 
The Stationer's Company , 3 M. and K. 262 (264). Y 


42 
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Miscellaneous— (Continued). 

(d) tn a gift of the whole, subject to a charge that may not arise, no trust 
results, e.g., gift to A. charged with a legacy to B, B dying during 
the tostator’a lifetime. “ If an ostate is devised, charged with legacies, 
and the legacies fail, no matter how, the devisee shall have the 
bonefit of it and take the citato.” Kcnnell v. Abbott, 4 Vos. 802 ; 
Dawson v. Small , L.R. 18 Kq. 111. Z 

(c) The interest that would have resulted may ho disposed of by will. A 
lapsed legacy will go to the residuary legatee, if tho tostator specifically 
declare that tho proceeds of tho sale shall bo considered as porsonal 
estate. Dnroiu v. Nottcuz , 1 Vcs. Son. 321. A 

(2) Ways by which trusts result. 

(i) BY PRESUMPTION. 

* Tho settlor’s intention of excluding the person invested with tho legal estate 
from the usuLuctuary oujoj ment, may either bo presumed by the 
Court or be actually ox|uesscd upon the instrument. Lewin, p. 159. B 

(ii) FROM INTENTION EXPRESS!’!). 

A trust results, by operation of law, wliero tho intention not to benefit the 
grantoc is expressed on the face of the instrument Kindell v. Oan- 
fja , 5 Bcav. 300 lie Tat man's Estate, L.R. 8 Ch. I). 584. C 

(lii) WHERE NO TRUST IS DECLARED OF ANY PART. 

If an estate bo granted either without consideration or for merely a nominal 
one, and no trust is declared of any part, then if the conveyance bo 
simply to a stranger , and no intention appears of conferring the 
beneficial interest, as the law will not suppose a person to part with 
property without some inducement thereto, a trust of the whole 
estate will result to the settlor. Hayes v. Kingdomc , 1 Vern. 33. D 

(iv) Where trust is declared of part only. 

Where trust is declared of part, the trust of the residue results. Northen v. 
Carnegie, 4 Drew. 587 ; Cot tmg ton v. Lletchcr , 2 Atk. 155. E 

(v) Mistakes. 

The Court will not allow the grantee to retain tho beneficial interest, if there 
was any mistake on the part of the grantor. Manning v. Gill , L.R. 

13 Kq. 485 ; Davies v. Otty, 35 Boav. 208. p 

(vi) Fraud and Malalfides. 

(a) Similarly if there were mala fide, s on the part of the grantee. Lloyd v. 

Spillett, 2 Atk. 148 ; Young v. Peachy, 2 Atk. 154. G 

(b) But there will be no resulting trust, if the grantor himself intonded a fraud 

upon tho Law. Cottiiu/ham v. Fletcher , 2 Atk. 155. H 

(vii) Vagueness in the instrument. 

Whore trusts declared in an instrument arc too vague to bo executed, the trust 
results to settlofc Fou lev v. Gaflihe, 1 R. and M. 232. I 

(viii) Illegality of trust. 

Where a settlor declares trusts which arc unlawful,— tho trust results to him. 
Arnold v. Chapman , 1 Ves. Sen. 108; Page v. Leapingwell , 18 Ves 
' 463. y 
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Miscellaneous— {Concluded). 

(3) Parol evidence— Admissibility— Rebutting. 

As this species of trust is based upon a presumption of law, it may be rebutted, 
in the case of non-testamontary instrument, by positive evidence that 
the intention of the settlor was to transfer the beneficial interest. 
Foivkes v. Pascoe, L.R. 10 Ch. App. 343 ; Cookv. Hutchinson , 1 Keen 
42 (60). K 

(4) Instances where sueh parol evidence was admitted. 

(a) Whero the non- beneficial character of the gift is merely presumed from the 

general scope of the instrument, pa&l evidence is admissible both in 
support and contradiction of the presumption. Wellis v. Wcllis t 2 
Atk. 71. L 

(b) A woman* purchased sums of stock in the names of herself and the son of 

her daughter-in-law *, there was nothing to show on the face of the 
instrument that the son of the daughter-in-law was merely a trustee, 
and so tho presumption of resulting tfust was allowed to be rebutted 
by oral evidence. Owlces v. Pcscol , 44 L.J. Ch. 367. M 

(6) Exceptions under English law. 

(a) Charities. 

^ . (i) Settlements to charitable purposes are an oxcoption from tho law of result- 

ing trusts. Whore no object is expressed, the Court will diroct the 
application of the estate to*thc charity. Whero tho routs increase, 
the surplus will be applied to charitable purposes, unless the settlor 
notices the property to be of a certain value and appropriates part only 
to charity. Attorney -Genet al v Hertick. Amb. 712 ; Attorney General 
v. Corpmationof South Molten , 14 Boav. 357. N 

(ii) The doctrine in favour of charitios was established before trusts were 
m settled. “ Where the subject still unprejudiced by authority, there is 

little doubt that tho Court would, at tho present day, follow tho general 
principle, and hold a trust to result. ” Atloi >wy-Genw al v. Mayor of 
Bristol , 2 J. and W. 294 (307). 1 0 



(b) Presumption of Advancement 

(i) If the conveyance be to a wife or child, it will he presumed an advance- 

ment, and the wife or child will be entitled beneficially. Christ's 
Hospital v. Budgm, Jennings v. Scllick , 1 Vcrn. 467. p 

(ii) But contra in India, where benami transactions are very frequently entered 

into. No such presumption will bo raised. Powell, p. 313. Q 

(c) Trust for Marriage settlement. 

If a person invest a sum in the names of the trustees of his marriage settlement, 
no trust will result, the presumption being that he meant it to be 
held upon the trusts of the settlement. Be Curtis Trusts , L.R. 14 
Eq. 217. B 

82 . Where property is transferred to one person for a considers,- 


Transfer to one for 
consideration paid 
by another l. 


tion paid or provided by another person, and 
it appears that such other person did not intend 
to pay or provide such consideration for the 


benefit of the transferee, the transferee must hold the property for the 
benefit of the person paying or providing the consideration. 


I 
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Nothing in this section shall be deemed to affect the Code of 
Civil Procedure, section 317, or Act No. XI of 1859 (to improve the 
law relating to sales of land for arrears of revenue in the Lower 
Provinces under the Bengal Presidency ), section 36. 

(Notes). 

General. 

(1) Object of section. 

This Roction provides for those eases where property is purchased benami in 
the name of another, and carries out the principle of equity that, 
where there is a purchase by A in the name of B, there is a resulting 
trust of the whole to A. 29 Bom. 306, 8 

(2) Scope of section. 

• (a) This section docs not m any way affect S. 317 of the Civ. Pro. Code, 

which relate? to a purchase benami at a sale in execution of a decree : 
The right of the purchaser cannot be questioned. 22 A. 434. T 

(6) Whether the nominal owner be a child or stranger, the purchase made 
with the money of another is prtma facie assumed to bo made for 
the bonefifc of that another. G Bom. 717. U 

r 

1.—“ Transfer — by another 

(1) Benami transaction— Property bought by father in son's name. 

Where a purchase is made by a Hindu or Mahomedan in the name of his son, 
the presumption is m favour of its being a benami purchase. C Bom. 
717 , 13 W.R. 1 (P.C.) ; 20 W. R. 269 ; 9 W.R. 338. Y 

(2) Purchase in the name of a stranger. 

Where property is purchased in tho name of a stranger, it results to the man 
who advances the purchase-money. But no trust will resuli, unless 
the person advance the money m the character of a purchaser. 
Willis v. Willis , 2 Atk. 71 ; Finch v. Finch , 15 Ves. 43 at 50. W 

(3) Purchase in the name of child or wife. 

Where a purchase is made by a parent in tho name of a child, there will jn'ima 
facie bo no resulting trust for the parent, but a presumption arises 
that an advancement was intended. The presumption also arises in 
the case of a wife. But m India no such presumption exists. Finch 
v. FinKh, 15 Ves. 43 at 50 ; Kingdom v. Bridges, 2 Vern. 67 ; 13 M. 
I. A. 232. X 

(4) English law— Extension of principle. 

The doctrine has been applied to the case of an illegitimate son. It applies 
to daughters as well as sons, grandchild or nephew, to whom the 
purchaser stands in loco paientis . Lewin, p. 193. Y 

(4-a) Presumption for advancement of child— Example. 

(a) One Simon Dyer paid the purchase money for certain property and took 
the conveyance to himself, his wife Mary and a son William jointly. 
Simon survived his wife and then died, devising all his interest in 
these premises to the plaintiff, who filed his bill against the son 
William, insisting that, as the purchase money was all paid by Simon, 
„ —the son William— the defendant, was but a trustee, and it was held, 
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1.— “ Transfer. ..>by another 9 ’—(Concluded). • 

that, though, if no relationship oxisted, there would bo resulting 
trust in favour of tho person paying the purchase mouoy, yot the 
circumstance of tho nominee being tho child of the purchaser oporated 
to rebut tho resulting trust, and the defendant took the property 
beneficially as an advancement from his father. Dyer v. Dyer } 1 W. 
and J. 203 ; 2 Cox. 92. Z 

Real purchaser— Payment— Parol evidence. 

Tho real purchaser can give parol evidence to prove his payment of purchase 
money, though it he otherwise expressed m the deed. Tho resulting 
trust may bo rebutted by parol. Lcwin, p. GO. A 

G) Onus of proof in such cases. 

The — lies dh the party, m whose name it was purcliasod, to prove that he was 
solely entitled to the legal and beneficial interest in such purchased 
estate. G M.I.A. 53 ; 13 M.1,A. 232. • B 

(7) Trust in such caseB. 

In India, as a general rule, tho criterion as to ownership of property is tho 
source from which the purchase money was supplied ; but it is not 
the sole criterion, and it depends on tho prcsonco or absence of 
rebutting circumstances. 29 Horn. 30G. C 

(8) Law in Bombay. , 


According to tho law as it prevails in Bombay, a purchase by a husband in his 
wife’s name creates no presumption of a gift to her or of advancement 
for hor bonofit. (Ibid.) D 

(9) Hindu widow. 

Among Hindus, tho grounds against assuming advancement are specially 
unfavourable to the claim of a widow to an absolute estate. (Ibid.) E 


83 . Where a trust is incapable of being executed l, or where 
the trust is completely executed without exhaust- 
execution, or exocut- mg the trust property 2 , the trustee, in the ab- 
ed without oxhaust- soncc 0 f a direction to the contrary 8 must hole! 
mg trust-property. J y 

the trust-property, or so much thereof as is un- 
exhausted, for the benefit of the author of the trust or his legal re- 
presentative 4 . 

Illustrations. 


(n) A conveys certain land to B— 

“ upon trust,*’ and no trust is doclarod; or 

“ upon trust to bo thereafter declared ,” and no such declaration is ever made ; 
or 


upon trusts that are too vague to be executed ; or 

upon trusts that become incapable of taking effect ; or 

*“ in trust for 0,” and C renounces his interest under the trust. 

In each of these casos B holds the land for tho benefit of A. 

(b) A transfers Rs. 10,000 in the four per cents, to B in trust to pay the interest 
annually accruing due to C for her life. A dies. Then 0 dies, B holds the fund for 
the benefit of A’s legal representative* 
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, (e) A conveys land to B bpon trust to sell it, and apply one moiety of the proved a 
for certain charitable purposes, and the other for the maintenance of the wtthip of an 
idol. B sells the land, but the charitable purposes wholly fail, and the maintenance 
of the worship docs not oxhaust the second moiety of the proceeds. B holds the first * 
znoioty and the part unapplied of the second moiety for the benefit of A or his legal re- 
presentative. 

(d) A bequeaths Rs. 10,000 to B, to bo laid out m buying land to be conveyed for 
purposes which either wholly or partially fail to take effect. B holds for the benofifc of 

A's legal representative tho undisposed of interest in the money or land if pui cliased. 

* 

(Notes). 

/. — “ Where a trust.... executed. 99 
Inch incapacity may be due to. 

'(rt) Vagueness. 

Where tho trust is too vague to bo oxocutod, it results to the settlor or his 
legal icpresontativo. Fowlci v. Galike, 1 R. and M. 232 ; Moricc v. 
Bishop of Dm ham, 9 Ves. 399. F 

( b ) BEING VOID .TOR UNLAWFULNESS. 

Where a trust dcclued by settlor is unlawful, the trust, bomg void, results. 

Cat nclt v. Enin / ton , 2\Vms. 361 , Amlod v. Chapman , 1 Ves. Sen. 
108. G 

(c) FAILING HY LArSE OF TIME. 

Where a trust fails by lapse of time, it results to settlor. Williams v. Coade , 

10 Vos. 500 , Daotnpoi t v. Coltman, 12 Sim 610. H 

2 . — “ Where . . . . without exhausting trust property . 99 

L) Trusts for sale— Proceeds, undisposed of. 

If real estate bo dovisod upon trust to sell for a particular purpose, and that 
purpose doc L not exhaust the proceeds, the part that remains unap, 
phod, whether the estate has been actually sold or not, will rosult 
to the tcsUtor’s heir, and not to the oxocutor. StajJcey v. Brookes, 

1 V. Wms. 390 , Wilson v. Mayor, 11 Ves. 205. I 

) Unexhausted residue— Other cases. 

(а) Where thero was a devise to A upon trusts to pay debts, and there was 

something which remained after such paymont, it was held that what 
remained resulted to settlor. King v. Denison , 1 V. and B, 279. J 

(б) Where theio is a devise upon trusts which do not exhaust tho property 

devised, the more conferring of a legacy or other benefit upon the heir 
does not prevent there being a resulting trust of the residue for him- 
unloss thore be other circumstances sufficiently strong to turn the 
scale m favour of the doviseo. 2 Bom. 388 at p. 410. K 

) Exception under English law— Charities. 

In the oaso of ohantios, under .English law, where the rents from tho estate 
inoreaSo, tho surplus or unexhausted residue will be applied to like 
ehantablo purposes. Attorney-General v. Cooper* s Company, 19 Ves. 

„ 187 ; AttornefiGeneral v. Wils(m t 3 M, and K. 302, L 
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2.—“ Where. .. without ... exhausting trust property "—[Conclude^ # 

(4) Declaration of tmt inYalid— Resulting trust 

l (a) Whether the resulting trust flows from tho invalidity of tho declared trust 

or from the impossibility of ascoi taming the declared trust* it is 
‘equally a substituted trust that is, a trust which is crcatod by the 
law fonto dc viieiu , that is, as tho best an mgement which the law 
regaids is possible in difficult circumstances. 3 Bom.L R 328-31 
B 222 H 

(6) This general rule is affected to this extent only, that, whore there is a trust 
covering the whole estate, md tlie bequests ao not exhaust tho whole 
estate, the UusUcs arc express hustecs of the rcsiduo, for tho heir of 
tho tostator ( Ibid ) N 

(5) Bequest with instructions— Instructions not carried out— Fraud— Resulting 
trust. 

(а) Tf iny individual, on his death l<d oi it ^ny otlioi time is pusuaded by 

his heir it law, or his next of km to abstun from making i will, or 
if the same individual, hiving mide i will couununKitc 6 tho dis- 
position to the person on the ficcof the will benefited by thit disposi 
tion, but, at the same turn siys to tint individuil th it he has a 

» purpose to answer which h< has not expressed m the will but which 

ho relics on the disponcc to # c irry into cftoct, md the disponoo assonts 
to it, either expressly or by my mode of itfion which, thodispomc 
knows must give the tostitoi the impression md bditf that he fully 
isscuts to the request thai the Inn it law m the one case md tho 
disponeo m th( other, will be converted into tiustois, simply on the 
ground that an individuil shall not bo benefited by his own personal 
fiaud 18MLJ 158 0 

(б) Whcio a Iogitce, with secret instructions toe ury out some trust, dnms 

as umveisil legitcc, without disclosing the tiust ind supprissing tho 
instructions given by the Lestitor, with the evident intention of io- 
tiiinmg the estite himself letters of idmimsti ition e innot he granted 
to him, even on tho view tint he Ills some be lie funl liituest in the 
estate, as the simo will only enable him toommit triud ( Ibid ) P 

J.- “ in the absence of a contrary . 99 

(1) Direction to contrary must be apparent 

In ordoi to exclude the leg il represent it itives of tho settlor his intention to 
exclude them must bo ipparrnl Ihllulay v Ifudsm, 3 Vcs 210 
(211) , Hat ? ison \ Hanison, 211 md M 237 Q 

(2) Contrary direction— Cases. 

(а) Where A by his will gave to his brothu (his hen it law) t 5, and made 

his wifo his sole hciross ind cxceuti ix of all his lands and other estate 
and to soli, etc , at her pie isurc, it wis held that tlicro was no rosult 
ing trust to the heir of the icil estate for A intended that his wife 
should tike the same for her benefit Hoqets 3 I* W 193. R 

(б) Where there was an assignment of property by a dobtor, to trustoos in trust 

to sell and divide tho pioceods amongst the trodnors, in rateable 
proportions according to the amounts of their respective debts, it was 
held that there was no resulting trust m favour of the debtoi, m tho 
ovont of thero being more than sufficient to pay 20 shillings m tho 
nound. Smith v. Codhc , 1891 A. C. 297* 8 
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f 4.— ft The trustee must hold - . . -for . . . . legal representative . " 


(1) Trust to whom results— English and Indian law* 

In India the trust results to the author of the trust or his legal representatives. 
In England, if the resulting trust arises under an instrument 
inter vivos , the beneficial interest results to the settlor himself. But 
where the trust is creatod by means of a will, the property results to 
the heir or devisee of the testator (if it be real estate) or to the 
ro&iduary legatees (if it be personal estate), whether the will contains 
a direction for conversion or not. Symcs v. Hughes, 9 Eq. 475 ; 
Ackroyd v. Smithson 1 W. T. 372. T 


(2) A difficulty suggested. 

In this and some of tho succeeding sections, the Legislature provides that the 
trustee shall hold the property for the benefit of the author of the trust 
or his legal representatives. Suppose the author of the trust is dead 
leaving no heirs pr repicsentativcs, no provision is made for such a case. 
In England, in .such eases, it goes to the trustee, if he has the legal 
estate. In India, taking into consideration the provisions and the 
policy of the Act, the property would escheat to the Government as 
ultimas hanes of the author of the trust. See Powell, p. 324. U 


.84. Where the owner of property transfers it to another for an 
m , illegal purpose, and such purpose is not carried 

purpose. into execution 1 , or the transferor is not as guilty 

as the tranfercc 2 , or the effect of permitting the 
transferee to retain the property might be to defeat the provisions of 
my law the transferee must hold the property for the benefit of 
the transferor. 


(Notes). 

General. 

’J) Object of section. 

This and tho section next following deal with the transfers of property by non- 
tcstamcnUry and testamentary instruments respectively which are 
void a*» trusts, though tho property has come into the hands of the 
transferee. Powell p 325, 2nd Ed. Y 

2) Scope of section. 

(a) It covers all cases of fraudulent transfers — transfers for objects which are 
prohibited by law, etc. W 

(ft) S 84, Trusts Act, sufficiently declares the law and policy to be enforced by 
Courts in India. 18 M.L.J. 152 = 31 M. 97=3 M.L.T. 246. X 

Where the . . . . illegal purpose . . . . execution . 99 

1) Property settled with unlawful purpose. 

(a) Where a trust is created for an unlawful purpose, the Court will neither 
enforce the trust in favour of the parties intended to be benefited, 
nor will assist tho settlor to recover the estate unless the illegal pur- 
pose fails to take effect. Cottington v Fletcher , 2 Atk. 155 ; 9 Bom. 
L.R 542 ; 33 C. 967 = 4 C.L J. 22 = 10 C.W.N. 650. Sec, also, 11 B. 

• 708 and 8 C. 788. X 
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“ Where theL.Jlegat purpose — execution 9 *— (Concluded), • 

(6) The settlor may recover the property where the illegal purpose failed to 
take effect * so that no trust arose, and, the trustees having paid no 
consideration, the equitable interest resulted. Symes v. Hughes , 

9 L.R. Eq. 475 *, Manring v. Gill , 13 L.R. Eq. 485. Z 

(c) A trust results where the trusts expressed arc void for unlawfulness. Car- 

rick v. Erring ton, 2 P. Wins. 36L , Arnold v. Chapman, 1 Ves. 

' Sm. 108. A 

(d) Where the plaintiff, fearing that he wilbhavo to forfeit his property as a 

result of his conviction for an offence, transferred his properties to 
the defendant, and it burned out that he was not liable to be oomiet- 
cd, and so he sued to recover the Mine, it was held that there was no 
illegality in fact, but only in intention, and, since it was not carried 
out, the trust resulted. Dans v Otty, 2 5 Beav. 2(X8. ^ E 

(0) Wliero a father convoyed his proporU to hw daughter to avoid being called 
upon to serve as sheriff, hut afterwards sued to recover it, before 
actually taking the oath, held that, the puiposo not having been 
carried out, the trust resulted Buck v. linlynivc, Amb 201 C 

(f) A plaintiff who is m pai 1 delicto witfi the defendant, as parties to an un- 
lawful agreement, is not entitled to any relief, even though the 
unlawful agreement has not - been fully carried out, if there has been a 
part performance of a substantial char icter. 15 M.L J 173 — 20 M 
72 , see, also, 4 N L R. 20 D 

(0) Pailial, but >et a substantial, execution of an illegal purpose will be “ carry- 
ing out into execution ” of the illegal puipose, within the meaning of 
S 84, Trusts Act. (Ibid ) E 

(7i) Where a person transfers property to another benomi m order to defeat 
creditors, and the purpose is not carried out, the transferor is not 
estopped from relying upon the benann nature of the transaction, in a 
suit for specific performance of a contract to «cll entered into 
by the transferee with a third person 18 M.L J. 152^31 M. 97-3# 
M.L T. 246. P 

(2) Trust partly lawful and partly unlawful. 

(a) If property be given upon trust, to apply part thereof for an unlawful 

purpose, and to hold or apply the lesidue for a lawful purpose, then, 
if the amount intended to bo applied for the unlawful purpose cannot 
ho so far ascertained as to make it clear that there would be a residue 
applicable to the lawful puiposo, thcMvhole gift will fail. Chapman 
v. Brown , 6 Vos. 404, Limbi ey v Gun\ 6 Madd. 151. G 

(b) But the mere fact that tho amount to be applied for the unlawful purpose 

has not been expressly stated in the gift will not make the whole gift 
void, and the Court will, if it be practicable, ascertain tho amount 
which would have satisfied the unlawful purpose, and thus uphold 
- the gift. Mitford v. Reynolds, 1 Pfi. 185 , Fish v. Attorney- Gene? al t 
L.R. 4 Eq. 521. H 

(c) And where the lawful purpose is charitable, the wholo of the property is 

available for the lawful purpose. Dawson v. Small , L.R. 18 Eq. 114 ; 
Hunter v. Bullock , L.R. 14 Eq. 45. I 
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2.— “The transferor is not.. r transferee.” 


iX) HvfcUftfoto* in pari delicto with defendant. 

(a) See IS M.L.J. 4*8=29 M. 72, supra. J 

(b) When a person has intentionally vested certain property in another for an 

illegal purpose, the settlor cannot recover it, if tho transferee shows 
that both are equally in the wrong. In pan delicto jtottor est conditio 
defend mils. Ay a U v. Jenkins , 16 Eq. 275 , Duke of Bedford v. 
Coktfenden , 2 Yes. S. 116. K 

(c) Rut there will be a resulting trust, if the illegal' purpose is not carried into 

execution. Sj/ine v lluglie s, 9 Eq. 475. L 

id) Where a father granted land to his son to give him a colorable qualifica- 
tion to shoot game under the English Game Law, and without any 
' intention of conferring a beneficial interest upon him, it was held 

that the son and the father were m pan delicto , and so there could be 
no resulting irust Fmst v ( Ireatmcc , 1900, 2 Oh. 541 H 

3. - “ Or the effect. . . defeat law. 99 

{1) Scope of this clause. 

Under this clause would fall <. asos where properly is transferred so as to evade 
the rule against perpetuities, or againsl accumulation of income, or 
to evade the Mortmain Acts. In such cases there would be a resulting 
trust m favour of settlor Gomel v Ernngton, 2 P W. 361. N 

(2) Effectuation of unlawful object. 

Where the effect of allowing the trustee to retain the property might he to 
effectuate an unlawful object, the trust results Reynel v. Sprye , 

1 T)e G. and M and G 060 0 

\ 

(3) Trust for religious purposes— Invalidity— Recovery by heirs— Limitation. 

Where an estate is given by will to trustees for religious and other purposes, 
some of which are invalid or fail, the heirs of the testator may be 
harredh) limitation from recovering the portion undisposed of, though 
they might still bring a suit to compel them to properly administer 
the trusts which have not failed 8 0. 788. P 


85. Where a testator bequeaths certain property upon trust, 
and the purpose of the trust appears on the face 

Bequest for illegal 0 f the will to be unlawful b or during the testa- 
purpose. ° 

tor’s lifetime the legatee agrees with him to apply 
the property for an unlawful purpose, the legatee must hold the 
property for the benefit of the testator’s legal representative. 


Where property is be°queathed, and the revocation of the be- 


Bequest of which 
revocation is pre- 
vented bv coercion. 


quest is prevented by coercion 2, the legatee must 
hold the property for the benefit of the testator’s 


lorfo 1 ttfttM.oaftnfohwo 
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(Notes). 

“ t/ll/SW/ll/. " 



As to what trusts are lawful and what are unlawful, see S. 4, supra, Q 

2.—“ Coercion.* 9 

(1) Coercion includes fear. 

Coercion includes fear . it is not a vain fear, but a fear such as the fear of death 

, or of bodily hurt, or of imprisonment, or of the loss of all or part of 

one’s goods. Williams on Executors. R 

(2) Imaginary fears. 

Imaginary fears may be sufficient to constitute coercion Boy sc v Rosshoiaiujh, 

6 H.L. Ca. 2. S 

'*» ’ 

86. Where property is transferred in pursuance of a contract 1 

which is liable to rescission, or induced by fraud 

Transfer pursuant . . . . j* • . 

to rescmdabie con- or mistake, the transferee must, on receiving 

tract * notice to that effect, hold the property for the 

benefit of the transferor subject to re-payment by the latter of the 

consideration actually paid. 

(Notes). 

G e n e r"a I. 

(1) Scope of section 

Ss. 86 to 94 deal with what are known to English Law as ‘‘ constructive 
trusts.” T 

(2) General doctrine. 

A constructive trust is raised by a Court of Equity wherever a person, clothed 
with a fiduciary character, gains some personal advantage by availing 
" himself of his situation as trustee, for as it is impossible that a 

trustee should be allowed to make a profit hr his office, it follows 
that, so soon as the advantage in question is shown to have been ac- 
quired through the medium of a tiust, the trustee, however good a 
legal title he may have, will be dec iced in equity to hold for the benefit 
of his cestui que trust. Lewin, p. 196. JJ 


43 ) Meaning of constructive trusts. 

(<i; These are trusts which the Court elicits by a construction put upon certain 
acts of parties, as when a tenant for life of leaseholds renews the lease 
on his own account, in which case the law gives the benefit of the 
renewed lease to those who were interested m the old lease. Lewin, 

p. 120. y 

(b) Where, in order to satisfy the demands of justice and without any reference 
to the presumed intention of tho parties, a Court of Equity raises a 
trust by construction, and from a consideration of what is right and 
just, it calls upon the person in possession of the pioperty to hold it 
for the benefit of another, Lewin, p.^196. • W 

i&) Trustee’s agent not a constructive trustee. 

An agent employed by a trustee is accountable in general to his principal only, 
and cannot, as a constructive trustee, be made responsible to the 
cestui que trust. Keane v. Bobarts , 4 Madd. 382 , Davis v. S purling , 
1 R. M. 54. X 
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f 

General- (Concluded). 


(5) Instances of constructive trusts. 

Constructive trusts also arise, where the trust estate is converted by the trus- 
tee from one species of property into another, and again where the 
trust estate passes from the trustee into ihe hands of a volunteer, 
whether with or without notice, or of a purchaser for valuable consi- 
deration with notice. Lewin, p. 210. Y 

I.—** Property pursuant to . . contract . 9 9 

(1) Property obtained by fraud. 

Where property is obtained by fraud, a Court of Equity construes a trust in 
favour of the tiansferor, because the tran&ferco has not the equitable 
estate, though he has the legal one. The C urt, in such cases, treats 
the person, who has obtained property by fraud, as a trustee for the 
part} piejudiced by the fiaud. Booth v. Turle , 16 F.q. 182; Roclie- 
focould, 1807. 1 Gb. 196. Z 


( 2 ) Fraud must be proved. 

The fraud must oc proved by very clear evidence. Courts should not go on 
mere presumption. Maconvirk v 0 'logon, L.R. 4 JLI.L. 88. A 


87. Where a debtor becomes the executor or other legal re- 


Debtor becoming 
creditor’s represen- 
tative. 


p resen tb tive of his creditor, he must hold the 
debt for the benefit of the persons interested 
therein 


88 Where a trustee, executor, paitucr, agent, director of a 
company, legal adviser, or other person bound in 
by A fidSmi^i? ainPd a fiduciary character to protect the interests of 
another person by availing himself of his charac- 
ter, gams for himself any pecuniary advantage, or where any person 
* so bound enters into am dealings under circumstances in which his 
own interests are, or may be, adverse to those of such other person, 
and thereby gains for himself a pecumaiy advantage, he must hold 
for the benefit of such other person the advantage so gamed. 

lllusti ations. 


(a) A. an executor, buys at an undervalue from B, a legatee, bis claim under the 
will. B is ignorant of the value of the ooquest. A must hold for the benefit of B the 
difference between the pneo and value. 

(b) A, a trustee, us^sthe trust-property for the purpose of his own businoss. A 
holds for the benefit of his beneficiary the profits arising fo* 1 such user. 

(o) A, a trustee, ror.ires from his trust in consideration of his successor paying him 
a sum of money, A holds such juoney for the benefit of his beneficiary. 

(d) A, a partner, buys land in his own name with funds belonging to the partner- 
ship. A holds such land for the benefit of the partnership. 

(c) A, a partner, employed on behalf of himself and his co-partners in negotiating 
the terms of a lease, clandestinely stipulates with the lessor for payment to himself of a 
lakh of rupees* A holds the lakh for the benefit of the partnership. 
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(/) A and Bare partners. Andies. B, instead of winding up the affairs of tbp 
^partnership, retains all the assets in the business. B must account to A*s legal 
representative for the profits arising from A’s share of the capital. 

iff) A, an agent employed to obtain a lease for B, obtains the lease for himself. A 
holds the lease for the benefit of B. 


(h) A, a guardian, buys up for himself incumbrances on his ward B’s estate at an 
undervalue. A holds for the benefit of B the incumbrances so bought, and can only 
charge him with what he has actually taid. 


(Notes). • 


General. 


(X) Seope of section. 

• * 

Under this section would come all cases where a person stand mg tn a fiducial > 
relationship with another benefits himself in respect of that position 
Tn its aspect the position is very wide it unbraces all cases of dealing 
entered into by that person, under efreum stances in which his own 
interests may be adverse to that of the beneficiary, and a benefit there- 
by accrues to that person. This section was held applicable to a 
mortgagee, who profits himself because of the advantage ho position 
... gives him over bidders who compete with him, m aspect of his pre- 

sumably superior knowledge of the mortgaged property, its value, etc. 
23 M. 377. • A1 


■ (2) Principle of section. 

A trustee is bound not to do anything which can place him in a position in- 
consistent. with the interests of the trust, which could possibly inter- 
file with his duty in discharging it. Neither he noi his representatives 
could be allowed to retain an advnntage acquired m Violation of theso. 
Aaunlton v. Wi ight, U G. and F. Ill, Williams v. Stevens, 30 L.J.P.U. 
21 . B 


/. — “ Advantage gained by fiduciary . M 
*(1) Advantage— Constructive trust 

A constructive trust is raised by a Court Equity, wlierevei a person clothed 
with a fiduciary character gains some personal advantage by availing 
himself of his situation as trustee. Lewm, p. 190. C 

>.{2) Common instanee thereof— Renewal of leases 

( a ) Renewal By trustee, 

A common instance of a constructive trust occurs in the case of renewal of 
leases , the rule being that, if a trustee, oi executor, or even an exe- 
cutor de son tort , renew a lease in bis own name, he will be deemed 
inequity to be trustee for those interested in the original term. Grffiin 
v. Griffin, 1 Sch. and Lef. 351; Mulvamjv . Dillon , 1 B. and B. 409, 
see Sandford v. Recch (Rumfoid Market case). See Ch. Ca. 61 ; see, 
also, 6C.W.N. 372. . * D 

(5) Renewal by trustee’s agent. 

Neither can an agent or other person acting under the authority of a trustee, 
executor, or tenant for life, renew for his own benefit. Edwards v, 
Lewis, 3 Atk. 538. E 
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A< 

(c) Sale op eight of renewal. 

If, instead of taking a renewal himself, the trustee, executor, or tenant for life, 
dispose oi the right of renewal for a valuable consideration, the pur- 
chase money will be subjected m eqwty to the trusts of the settlement; 
for, if a person cannot appropriate the renewal to himself, the Court 
will not suffer him to sell for his own benefit. Owen v. Williams, Amb. 
734. p 

(d) Lien foe expenses of renewal. 

A trustee or executor, who has renewed a lease, has a lien upon the estate for 
the costs and expenses of renewal with interest. He will also be 
allowed foi money subsequently laid out m lasting improvements. 
Holt v. Holt , 1 Ch. Ca. 190 , llowlcy v. C bnnever , 2 Ch. 503. 0 

3) Factor, Agent, etc.— Constructive trustees 

< 

(a) Tho principle upon which a Court of Equity raises constructive trusts might 
be pursued into mi morons other instances; as, if a factor, agent, 
partner, promoter of a company, or other confidential person, acquire 
any pecuniary advantage to himself through the medium of his fidu- 
ciary character, he is accountable, as a constructive trustee, for those 
profits, to his employer or other person whose interest he was bound 
to advance. Fawcett v Wlntehouse , 1 R. and M. 132 , 9 Bom. L.R. 

606 ; Oluckstein / Barnes , (1900,) A.O 240. H 

(5) But until some judgment or decree has been ob'ainod, the money cannot be 
said to be the money of the principal. Listei and Co, v. Stubbs , 45 
Ch. D. (C.A ), 1, 13. I 

1) Mortgagee— Constructive trustee 

(a) Ordinary mortgagee, 

(i) A mortgagee is not a constructive tiustco for the mortgagor, of his power of 

sale, which is a power given to him for his own benefit, to enable him 
the hotter to realise his debt. Warner v. Jacob, 20 Ch. D. 220 ; Tom- 
bin v. Luce, 43 Ch. I). (C.A.) 191. See, also, 7 O.C. 307. J 

(ii) But after ho has exercised the power and paid himself his debt and costs, 

ho is accountable as a trustee for the surplus proceeds of sale. 
Char le s v. Jones, 35 Ch. D. 544 , Fie// v. Bead, 76 L.J N.S (C.A.) 39.K 

w Mortgagee in possession. 

(i) On the other hand a mortgagee m possession is constructively a trustee of 

the rents and profits, and is bound to apply them m due course of ad- 
ministration. CoppriVAj v. Cooke , 1 Yern. 270, Haddocks v. Wren, 2 Ch. 

Rep. 109. L 

• 

(ii) He is also liable as a trustee, even after transfer of tho property to the 

mortgagor, for the rents and profits subsequently accrued, but the 
liability will not attach when tho transfer is made by the direction of 
Court in a redemption action. Hall v. Howard, 32 Ch. D.O.A. 480. M 

) Tenant-in common— Constructive trustee. 

A fcenant-imeoramon does not stand in a fiduciary relation to his oa-tenant, so 
as to be a constructive trustee of ao^ benefit acquired from an out- 
standing estate or incumbrance. Kennedy v. De Trafford, (1806) 1 Ch. 

702; 1897 A.C. 180. H 
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l.— 4 * Advantage gained by fiduciary 99 — (Continued). • 

(6) Trustee's agent— Constructive trustee. 

(a) An agent employed by a trustee is accountable in general to his principal 
only, and canno r , as a constructive trustee, be made responsible to the 
cestui que trust . Keane v Itobarts, 4 Madd. 332; Danes v. Spuilmg , 
1 JR. and 3VT. 54. O 

(5) But this rule cannot apply where the agent has taken an actively fraudulent 
part, and so made himself a principal. Haidy v. Caley , 33 Bcav. 365 , 
Fyler v. Fyler , 3 Beav. 550 ; Vortlok v. Gatdnei , 1 Hare GOG. P 

(7) Directors. 

(a) Directors of a Company cannot buy the property theieof and thou sill it 

for mpreased puce. They must hold the piofit, made by them out of 
such contracts, on beka f of the company . They cannot enter into 
any beneficial contracts with the company, and thus take undue 
nd vantage of their position as such Laxemburg R. W v. Mayndty, 25 
Beav. 586; Abeidee?i Ry. Co v Blake, 7 Macq. 4G1. Q 

(b) They cannot deal with any j art of the property or shares of the company 

for their advantage You Ic Co v. Hudson , 13 Bcav. 485. R 

(c) Whore they obtained commission from purchases, on a sale by thorn of the 

" * property belongs g to the company, it was held tint such commission 

belongs to the company. Gjiskells v. Chambers, 26 Beav, 360. S 

(8) Promoters 

Similarly the promoters of a company aie constructive Uustees of secret 
profits. Hitchens v, Congieve, 1 K, and M 150 , Emma Silver Mining 
Co. v. Grant , 11 Ch. I). 918 T 

(9) Gift to a solicitor by client. 

(a) GENERAL. 

(l) In equity, a solicitor, as a general mle, should [not, in any way whatever 
either poisonally or through his wile or through his son, in respect of 
any transaction m the relations between him and his client, make any 
gam to himself, at the expense of his client, beyond the amount of his 
fair professional remuneration. Tytel v. Bank of London, 10 H* 
L. 2G. U 

(n) This disability ex rends even to a subsequent purchaser from the solicitor 
with notice of the transaction. Cockbnmx. Adieards, 18 Ch. 1> 455. 

(b) Nature thereof. Y 

(i) In respect of a gift made by a client to hi» solicitor, theie must be a complete 

absence of fraud, misrepresentation, or evon suspicion, and theromuat 
also be a cessation of the confidential relation. Morgan v. Mnnnett, 
L.R. 6 Ch D. 638. W 

(ii) So where X, being aware that Y wished to get shares in a company, 

represented to Y that he (X) ( ould procure a certain number of shares 
at £ 3 a share, and Y agreed to purchase at that price, and the shares 
were thereupon transferred in part t^) him and in part to his nominees, 
and he paid to X at £ 3 » share, and afterwards found that X was m 
fact the owner of the shares, having just bought them for £2 a share, 
held that, on the facts, X was an agent for Y , and X was ordered to 
pay back to Y the difference between the prices of the shares. Kiuiber 

T T> O ni. Ay*,. Y 
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l.-“ Advantage gained by fiduciary ••-(Continued). 

(c) Precaution in such casks. 

Whcro a purchase is made by h n attorney from his client, bo must, to be on 
the safe side, insist on the intervention of another professional adviser. 
Pisanev. Attorney-General for Gibraltar, L.R. 5 P.C. 516. Y 

(d) Validity thereof. 

A solicitor cannot obtain a gift fioni his c lent while the relationship subsists. 
Tomsen v. Judge, 3 Drew 306. Z 

(e) How the Courts view it. 

Whore he, however, purchases from his diet t, the transaction is viewed with 
jealousy by the Courts. If the purchase is impugned, it is for the 
solicitor to prove that he gave full value for it, and that the client was 
really benefited b> thctiai saction. Spcncci v. Toplian, 22 Beav. 573. A 

( f) Effect of lapse of time. 

Such gift is not set asido after a long lapse of time. Nutt Easton , (1899) 

1 Ch. 873. B 

(10) Principal and agent. 

(a) Agents cannot secretly buv or sell the property winch they are entrusted to 

sfll oi buy on b half of the principal Their dealing cannot be 
valid, except when theie is the most, entire good faith and a full dis- 
closure. Ih'bust he v. Ait, 8 Ch D 286. C 

(b) Tho fiOuciary relationship arises when property is handed over to an agent 

for investment, sale, safe custodv. etc., but not if ho merely collects 
rents or oebts on commission. Every agent is not a fiduciary. Padoch 
v. Burt, (1H94) 1 Ch 343. D 

(11) Partner. 

(a) A partner would he de med a constructive trustee, if he buys land m his 
name with paitncrship funds. Feather Stone laugh v. Frederick , 7 Ves. 
311. E 

(5) So, if he is appointed to negotiate a tiansaction on behalf of the firm, and 
he receives secret commission, hois a constructive trustee. Clements 
1 v Hall, 1 Dc G and J 173. F 

(c) Where one of twoco parlncis dies, and the other, instead of winding up 

the sffairs of the pait.nership, retains ail the assets m the business and 
m-ik' s pioiit thereb} , he would be a constructive trustee. (Ibid.) 0 

(d) He is accountable, not mei ely fo> ordinary profits, but for all thead\an- 

taees he has obtained m the course of the business ; tho right of th 
representatives of a d< ceased partner is confined only to demanding 
accounts. It would be b**.ired by lapse of slaiutoiy period. They have 
no Inn on the partnership estate. Kmdalv. Waid, LR. 6 Ex. 
248 H 

(e) A partner wiongfulh scl ing partnership security is a trustee of e 

proceeds Kvudal v. Ward, L It 6 Ex. 248. I 

(12) Guardian and ward — Medical or spiritual advisers. 

(a) Every dealing of the guardian with the ward is \iewed by the CourtB with 
mspicion, and would be valid only when it appears that there was 
the fullest deliberation on the part of the ward, and the most abund- 
ant good faith on the part of the guardian. Wright v. Vanderplank, 
, 2 K. and J. 1 ; But see, aho, 6 O.C. 252. J 
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(b) This principle applies to quasi-guardians, such as (1) Medical advisers. 
Dent v. Benet, 4 My. and G.. 2G9 , (2) Minis r ers of religion. Hurjuenm 
v. Besely , 14 Ves. 273. K, L 

<12 -a) Husband and wife. 

But the abovefprmciple does not apply to cases of husband and wife. Bare v. 
Willcs, (1899) 2 Ch. 578. M 

(13) Tenant for life. • 

If a tenant for life accepts money in consideration of his allowing something 
to bo done, which is prejudicial to the tLUst property, h« holds 
the money so obtained for the benefit of those interested in the 
settlement. Pie , 2 Dr. and S 420. N 

(14) Purdanashin lady. , 

Where two Mahomedan ladies executed a deed of gif', fc » X standing m a 
fiducmiy relationship to them, the Court, m setting asi'c the trans- 
action, observed “It was for the plaintiff, who is seeking to bring 
their property to sale on the strength of a transaction with these two 
purdah women, to show that they were free agents in the matter and, 
havinv a clear knowledge of what they were doing, accorded their 
consent thereto. Courts of Equity deal with the subject upon the 
most enlightened principles, and watch with the most jealous ciro 
every attempt to deal with persons non compos mentis 

Wherever, from the nature < f the transaction, there is not evidence of entire 
good faith, or the contract oi other act is not seen to bo just in itself, 
or for the benefit of these peisons, Courts of Equity will set it aside, 
or make it subservient to their just rights and interests ” 8 A. 267 ; 

15 I A. 81 (P.C ). 0 

(15) Alleged agent of decree-holder— Purchase by — Constructive trust. 

Certain decree-holders were icfused permission to purchase at the sale m 
execution, and, subsequently, the defendant, alleged by the decree- 
holders to be their agent, purchased the property, and got his name 
entered in the sale certificate The doeiee-holder, hearing of the 
purchase, supplied the purchase-mone\ , satisfied the purchase, and 
agreed ro take a conveyance of the property after the sale was con- 
firmed. On the refusal of the defendant to execute the conveyance, 
the deert e-holders sued fora declaration that they were the real 
pui chasers and for possession. Jt was held that the case would fall 
under S 317, C.P C., and not under S 88 of the Indian Trusts Act, 
on the ground that there was no fiduciary relationship and no advan- 
tage obtained by the defendant by availing himself of that position. 
22 A. 434 ; see, also, 2 I.A. 18 (P.C.). P 

(16) Partners and executors, liability of. 

(a) Under S. 88, Trusts Ac r >, a persm, who occupies the position either of an 
executor or a partner, must bold, for the benefit of any person, whose 
interests he is bound to protect, every pecuniary advantage he has 
gamed for himself m each of the following cases . (1) if he has gamed 
the advantage by availing himself of either character, or (2) if he has 
gained the advantage by entering into any dealings, under circum- 
stances in which his own interests are or ever may be adverse to those 
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which he is bound to protect. Thus, in both oases one essential oon, 
dition of liability is “ an advantage gained.” In the first, there must 
also be unconacientious conduct. In the second, that is not necss- 
sary, if there were a possibility of conflict between interest and duty . 
Under the section, there is no saviug clause for cases of good faith. 

9 Bom. L.R. 606. Q 


(b) The section taken by itself does not validate a purchase, by an executor, 
of the trust p-opeHy, cither on the ground of boTin fide assent by his 
co-ex-cutor, or of go^d faith in the executor himself, who under the- 
section could n it retain an advantage, even though unconsciously 
obtained in the tr ansae non, where his interest and duty were m 
conflict. (Ibid.) It 


(c) A surviving partner, being a person who holds the property by virtue of a 

contract, may buy the propert> m trade of his deceased co-partner, 
under prov.so (6) to S. 95 of the Trusts Act ; but inasmuch as hia 
interests in tho transaction may conflict with his duty, he is even 
the-i precluded by S 88 from retaining for himself any advantage he 
may have acquired b) the bargain That is, he must give full value 
or what he could reasonably believe to bo full *alue. There is no ex- 
ception m favour ot a co-executor or surviving partner, who trans- 
gresses those limits with ‘the assent of a bona fide executor. 9 Bom. 
L.R GOG. S 

(d) It appears from ill. (f) to S. 88 of the Trusts Act, that the section demands 

fiom a surviving partner the same uberrima tides , as regards ihe in- 
terest U a deceased paitner, a* was due before death had dissolved 
the paitnership, so far as the profits arising from the capital of the 
deceased arc concerned. For these he must account to the legal re- 
presentative, though, no doubt, when he has done so, there is nothing 
there to prevent him from receiving the assets in purchase or loan 
from such representative But so long as h«* is under that liability to 
account he is evidently within tho meaning of the phrase which 
* classes him with “ other persons bound in a fiduciary character to 

protect the interests ol another.” (Ibid.) T 

(e) Und*sr the Indian Trusts Act, surviving partners are not classed with. 

trustees but they are subjoct to obligations in the nature of a trust, 
and are classed with persons bound in a fiduciary character to protect 
tho interests of others, and the same duties, liabilities, and disabilities, 
so far as may be, attach to them as to trustees, object to the provisos- 
in S. 95 and the saving provisions of S. 96 of the Act. ( Ibid .) U 

(17) Confidential relation— Transactions— Points to he considered. 

In respect of the validity or otheiwise of transactions, between persons stand- 
ing in a confidential rolation tc each other, the material point to be 
considered is, whether the person conferring a benefit on the other' 
had competent aod independent advice. Where a confidential rela- 
tion is made out, the continuance thereof will be presumed by Court, 
unless there is distinct evidence of Bs determination. Rhodes v. Bate, 

X Ch. 252. Y 


(13) Onus probandl — Constructive trusts. 

See S. Ill of the Indian Evidence Aot. W 
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89. Where, by the exercise of undue influence 1, any advantage 

Advantage gained is S ained in derogation of the interests of another, 
by exercise of undue the person gaining such advantage without con- 
i»8iaco. sideration, or with notice that sucJi influence has 

been exercised, must hold the advantage for tlie benefit of the person 
whose interests have been so prejudiced. 


(Notes). # 

/. — 4t Undue influence,'* 

(1) Definition . 

See Contract Act , S. 16. 

<2) What oonstitutes undue influence. 

(а) PEHSUASION, PJlESSl UE, 

Persuasion is not unlawful, but pressure of whatever character, if exerted, so 
as to overpower tbo volition without convincing the judgment, will 
- • constitute undue influence, though no force iseithci used or threatened. 

Hall v. flail, L R IP aiulM 4S1. Y 

(б) NaTUIIAL, INFLUENCE. 


( 1 ) Natuial influence exerted, by one who possesses n. to get a benefit for 
himself, is undue influence, so that- gifts and contracts inter vivos 
between certain parties will be set aside, unless the party benefited 
can show aftiunativel} that the other parly could have formed a free, 
unfettered judgment, in the matter. J’mjitt v. Lawless , L.K 2 P. and 
M 462. Z 


(n) In order to obtain a will or a legacy, such natural influence may be 
exorcised, for the rules of Courts of Equity m i elation to gifts inter 
viros do not apply to wills (Ibid ) A* 


(c) What amounts to undue influence depends a great deal upon the natu o of the 
transaction and the lelationship existing between the parties. Hall 
v. Hall , L.R 1 P. and M. 48J B 


(3) Confidential relation — Onus pro band ! . 

(а) When a confidential relation is establ shed between parties — such as phy- 

sician andpanent, confessor and penitent, the onus lies on the p-irty 
benefited to show that there was no undue influence brought to bear 
on the testator. Ashwell v. Lam, L.R. 2 P. and I). 477. C 

(б) Where <the plaintiff gifted away the whole of his property to his guru or 

spiritual adviser, the reason being his desire to secure benefits to his 
soul iu the next world, apd subsequently sued for cancellation of the 
iubtrument, held, setting aside the detd of gift, that, having regard to 
the fiduciary relation subsisting between the parties, the improvidence 
of the gift and the absurdity of the reason alleged therefor, the onus 
rested upon the defendant to show that the transaction was made 
without undue influence and in good faith. 12 A 523. D 
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(c) -What the Court m this country will do ..to see that, woere onep.rsou is 
ao situated a, to be under the control and influence of another such 
other does not unduly and unfair*)’ exorcise that influence and con- 
trol overmuch person for hts own advantage or benefit, or for the 
advantage ot benefit of some rcligi -us object in which he is interested, 
and will ca.ll upon him bngj\o clear and eogentproof that the transac- 
tion complaint d of was such a one as the law would support and 
recognise, ” 12 4 528. £ 


(d) Where a fiduciary or quasi-fiducury relation had existed, Courts of Equity 
have alw,i\s placed the burden of sustaining the transaction upon the 
part) benefited by it, requiring him to show that it was of an unobjec- 
tionable character and one which it ougli t not to disturb. 10 A. 585. F 


(4) Sec'urlty obtained by Bankers of debt -Undue influence. 

A son had forged lu? father’s name and deposi cd the forged documents with 
* certain bankets the bankers, on discovery of the forgery, had put 

pressure on iho father, without, hnw ver, distinctly threatening 
a piosocution, and m this way induced him to give a security for his 
son’s debt. The security was declared to a be invalid on the ground 
that the fathoi was not a free and voluntary agent under the circum- 
stances WiKia.ns v. Haley, Tv U. 1 H.L. 200. G 


00 . Where a tenant for life, co-owner, mortgagee, or other 
qualified owner of any property, by availing him- 
byjqual fiedowneru se ^ °* * 11S position as such, gains an advantage in 
derogation of the rights of the other persons inter- 
ested in the property, or where any such owner, as representing 
all persons interested m such property, gams any advantage, he 
must hold, f r r the benefit of all persons so interested, the advantage 
ho gained, hut subject to repayment by such persons of their due 
share of the expenses propeily incurred, and to an indemnity by the 
same persons against liabilities properly contracted, m gaining such 
advantage. 


Mtustratton'i. 

(a) A, the tenant for life of lease-hold .ptoperty, renews the lease in his own name, 
and for his own benefit A holds the renewed lease for the benefit of all those interested 
in the old lease. 

(5) A village belongs to a Hindu family. A, one of its members, pays nazrana to 
Government, and thereby procures his name bo be entered as the maindar of the village. 
A holds the village for the benefit t^f himself and the other members. 

(c) A mortgages land to B, who enters into possession. B allows the Government 
revenue to fall into arrear with a view to the land bem< put up for sale, and his becom- 
ing himself the purchaser of it. The land is accordingly sold to B. Subject to the 
repayment of the amount due on the mortgage, and of his expenses properly incurred as 
mortgagee, BWdsthe land for the benefit of A. 
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(Notes). ' 

¥ 

Advantage gained by qualified owner. ” 

(1) Tenant for life, co-owner, mortgagee. 

Any advantage gained by— f in respoct of the fiduciary relation, must be held 
in trust for the other persons interested. Tanner v. Elworthy , 4 
Beav. 487 , Be Lord Itanelauyh's Will , L R. 26 Ch.D. 590. H 

(2) Tenant for life. 

(a) Renewal of lease, m 

(i) Whcie a tenant for life renews a lease in his own name, he should bo held 
to bi a constructive tius f e« of the new lease, when his position is such 
that he owes some du»y to the other persons interested He Biss, (1903) 

2 Ch 40. I 

(n) This applies to a yearly tenmt also, but not to a tcnant-al-will or at 
suffeiauce James v. Dean, 11 Ves 343 at p. 392, 15 Vos 23t>. J 

(b) Waste. 

(i) Where a tenant for life commits legal waste by felling timber, the tenant 
of the first estate of inheritance at »he time can recover the tree.’* or 
damages Higginbotham \ Han Kins, Tj R 7 Ch App 676, White field 
v. Court , 2P Wins. 2 10 K 

(n) If lie commit equitable waste, th* sain^ mle applies, and the wrong-doer 
is lesponsible for the proceeds with interest, without being allowed for 
rep urs Lushmgton\ Jbddeie, 15 Beav 1, Hnnijirood v T I any wood r 
L.R 14 Kq 300 L 

(m) If the wi'mg-doei is himself the owcor of the first estate of inhcritauco, 
he is constructively a trustee inequity of the piocecds of the timber, 
for the benefit of all the persons interested under the settlement, 
except himself, according to then respective estates. [Ibid ) Iff 

(c) Production nr title dej-ds 

Wheie a settlement is in the custod\ of a i.i mint for life, who takes only a 
partial benefit, he is deemed to hi* a trustee for otheis cla.nnng under 
it, and 1 -. bound to piodueo it at their request. Banbui // v, ]im$co&, 

‘2 Ch Ca J‘2 , ])ai'u j * v Di/sait, 20 IJcav 105. N 

(3) Mortgagee in possession. 

If a mortgagee is in possession, arid if, owing fo default m payment of revenuo 
thereon, the estate is sold and he purchase it he ip a constructive 
irustee thereof fo'r the original mortgagor Coppering v. Cooke , 1 Yes. 
270, but see 7 0 C 307. a 

(4) Co-owner making improvements 

Whore a co-owner, acting in good faith, permanently benefits an estate by 
repan or improvements, a trust would arise in his favour m respect of 
the sum spent by him m such improvements. Leslie v. French, 3 
Ch D. 552. P 

(5) Persons in lawful possession • 

(a) Where a person lawfully in possession makes permanent improA ements, 
and the true owner comes and claims the property, he will be deemed 
a constructive trustee for the improvements made by the other, and 
will have to compensate him Leslie v. French , 2 and 3 Ch. D. 552 ; 
Neesm v. Clarkson , 4 Hare. 27. Q 
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* 

(b) But the expenditure must have been a necessary and beneficial and proper 
1 one. Lawledge v. Tyndall (1896) 1 Ch. 423. R 

<6) Equity of redemption -Purchase of, by one co-sharer— Constructive trust. 

Whore one of several co-parcenor share-holders defaulted to pay Government 
revenue due on the land, and where a purchaser of the equity of re- 
demption from another co-parcener sharo-holder buys the lands in 
the sale hold bv (Government to recover arrears of revenue, he cannot 
be said to have availed himself of his p isition as a qualified owner of 
f land to gun an advantage in dorogafcion of th* rights of other persons 
interested in the property, so as to constitute him a constructive 
trustee under this section. 30 M 67 S 


91. Where a person acquires property with notice that another 
person has entered into an existing contract affect- 
Property acquired mg that property, of which specific performance 
ing h contracU . CX1St could be enforced, the former must hold the pro- 
perty for the benefit of the latter to the extent 
necessary to give effect to the contract. 


(NoteB). 

Property — contract 99 
<1) Benamidar obtaining a mortgage decree. 

A mortgaged land to B cither as agon t or benamidai for C : B sued on the 
mortgage and obtained de( rce. C sued A and B for a declaration that 
he was entitled]^ the benefit of the decree and had the right to execute 
it. It was held that 0 was entitled to the declaration , for, if A was 
a benamidar, ho would be a constructive trustee, and if be were a 
mfre agent, C would be entitled to the benefit gained by A in securing 
* a decree upon the bond. 21 M. 353. I 

<2) Contract of sale -Possession— Subsequent attachment by a third party* 

Under a contract of sale with respect to certain fields, possession was delivered 
to the vendee and the whole of purchase-money was paid to the ven- 
dor, but the transfer was not effected, as the registered conveyance 
was not executed. Subsequently a judgment-creditor of the vendor 
sought for a declaration that the lands were liable lo be attached and 
sold as the property of judgment-debtor, fold that the judgment- 
debtor was nothing more than a baro trustee, and had no attachable 
interest in the property. 24 B. 400. U 

,<3) Contract for sale- Subsequent sale to one haying knowledge thereof. 

The plaintiff had obtained a registered sale-deed, comprising the property in 
question, from defendants, who had already to the plaintiff’s know- 
ledge contracted to sell it to another, and the plaintiff had paid no 
consideration for the sale-deed which was a collusive transaction; held 
that the plaintiff cannot reoover, since he got the sale-deed, with the 
knowledge of the prior contract, and as such he was not a bona fide 
\ purchaser for value without notice. 18 M. 43. Y 



351 


8s. 91 to 91] Act II of 1882 (indian trusts act). 

• . 

* /.—“Property .. . .contract 9 ’—(Concluded). 

* 

<4) Agreement to sell land to A— Subsequent sale of same land to B— Applicability 
of the section. 

Where X, the owner of a certain property, enters into a contract with A for 
sale of the land to him, and subsequently sells the same to B who has 
notice of the prior existing contract, held that B should hold the pro- 
perty for the benefit of A, to the extent necessary to give effect to the 
contract. 26 B. 159. W 

{5) Mortgagee with knowledge of facts revealing existence of an equitable right 

Where a mortgagee, at the time of his mortgage, is aware of circumstances 
which ought to have put him on enquiry , and such enquiry, if made, 
would have revealed the existence of an agreement by the mortgagor 
to mortgage the property to a third party, the mortgagee’s right will, 
on the principles embodied in S 40 of the Transfer of Property Act and 
S. 91 of the Trusts Act, be postponed to the lights of such third 
part} . 29 M. 177. X 

92. Where a person contracts to buy propci ty to be held on 

trust for certain beneficiaries, and buys the pro- 

- Purchase by per- . , ,, 

son contracting to perty accordingly, he m nst hold the property for 
held on trust t0 hC ^oir to ^ le extent necessary to give effect 

to the contract. 

93. Where creditors compound the debts due to them, and 

one of such creditors, by a secret arrangement 

Advantage secretly * , , 

gamed by one of with the debtor, gams an undue advantage over 
crediTm*s°i llt)0UIlding * lls co-creditors, he must hold, for the benefit of 
such creditors, the advantage so gained. 


(Notes). 

Advantage.. . . creditors 
Secret arrangement by creditor. 

When a debtor compounds with his creditors, all are equally entitled pro ratU 
to the property of the debtor. The equitable estate becomes vested in 
all the creditors. One creditor cannot get an advantage over the other 
by any secret arrangement with the debtor if he docs so profit him- 
self, he is a constructive trustee for the advantage secretly obtained. 
Atkinson v. Denby , 6 H. and N. 778 Y 


94. In any case not coming within the scope of any of the 

_ ... preceding sections, where there is no trust, but 

Constructive trusts 

in cases not express- the person having possession of property has not 
ly provided for. w jj 0 ] e beneficial interest therein 1 , he must 

hold the property for the benefit of the persons having such inter- 
est, or the residue thereof (as the case may be), to the extent 
necessary to satisfy their just demands. 
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Illustrations . 

i, distributes the xsslsottis Iha mthau, 

having paid tha vrholo a! B'a dabt e. The lagatm bold for the benefit of B e ore* ora, 
to the extent necessary to satisfy their just demands, the assets so distributed. 

(b) A by mistake assumes the character of a trustee for B, and, under colour of the 
trust, receives certain moneys. B may compel him to account for such moneys. 

(c) A makes a gift of a lakh of rupees to B, reserving to himself* with B’s assent, 
power to revoke at pleasure the gift as to Rs. 10 000- The gift is void as to Rs. 10,000, 
and B holds that sum for the benefit of A. 

fat 

(Notes). 


General. 


Scope of section 

The section is general and covers those cases where the legal and equitable 
* interests arc not united in the same person. It provides for case* not 

coming within «thc scope of the preceding sections, and is intended to 
cover that form of constructive trust, which t&e Punjab Courts have 
held to arise when a co-sharei m a village community absents himself 
without expressly abandoning his rights See Powell, p. 343. Z 


/. — “ The person . . . beneficial interest therein . 9 9 

(1) Vendor’s lien 

( a ) When it muses. 

When A sells Ins land to B, the local estate passes from A if the purchase 

money is not paid, the equitable interest docs not pass, and the vendee ^ 
is to that extent a constructive trustee for the vendor for the unpaid 
pm chase money Motts v. Chambers , 29 Beav. 240 , Fright , 13 Ch P. 
02ft A 


(6) Enforcement thereof 

(i) The vondot could enfoi coins trust against every one except a bona fide 
purchaser f--i \alue, who has acquired the legal estate in the property 
without notice of the purchase-money being unpaid. (Ibid.) Macreth 
v. Sywonds, 1 W. 330. B 

(u) Accoidmg to the legal maxim “Where equities are equal, the law prevails,” 
the lien fails, if ihe person in possession is a purchaser in good faith 
without notice for valuable consideration. Kater v Prembroke. IB. and 
C 302 C 

(c) Eien — When lost. 

ThisJionis lost by waiver, efflux of time, laches or abandonment. Rice v. 
Rice, 2 Drew 73, Backland v. Rockwell , 13 Sim 412. I) 

(2) Vendee’s len. 

Similar principles apply to a vendee’s lien. Torrance v. Bolton , 14 Eq. 124. E 
96 . The person holding property m accordance with any of the 
Obligor’s, duties, P rec «dmg sections of this chapter must, so far as 

liabilities, and dis- may be, perform the same duties, and is subject, 

‘ so far as maybe, to the same liabilities and dis- 

abilities as if he were a trustee of the property for the person for 
whose benefit he holds it : 
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Provided that (a), where he rightfully cultivates the property, 
or employs it in trade or business, he is entitled to reasonable remu- 
neration for his trouble, skill, and loss of time in such cultivation 
or employment ; and (6) where he holds the property by virtue of a 
contract with the person for whose benefit he holds it, or with any 
one through whom such person claims, he may, without the permis- 
sion of the Court, buy, or become lessee or mortgagee of, the property 
or any part thereof. * 

(Note). 

Scope of Motion. 

This section renders all the provisions of the Act as to duties, liabilities, and 
disabilities of express trustees, applicable to trustees under implied or 
constructive trusts. * F 

. Nothing contained in this chapter shall impair the rights of 
transferees in good faith for consideration 1 , or 
purchasers! create an obligation in evasion of any law for the 
time being in force 2 . 


(Notes). 

/.— 44 Nothing * . . . consideration . 99 
Volunteers and purchasers with notice. 

The cestm que trust may pursue his remedy against volunteers and purchasers 
with notice of the trust, they being not transferees m good faith. 
Bowles v. Stewart , 1 Sch. and Lef. 226 ; Walley v. Walley, 1 Yem. 
484. But see 5 A. G08 and C A. 24. 0 


2 . — 44 Or create..*, force, 99 

Legislature— Evasion. # 

No implied or constructive trust would arise, if the effect of so raising a trust 
would be to defeat the policy of an Act of the Legislature. Cottin - 
gham v. Fletcher, 2 Atk. 150. H 


45 
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THE SCHEDULE. 


Statute. 

Year and chapter. 

Short title. 

Extent of repeal. 

29 Car, II., o. 3 

** 

The Statute of Frauds. 

i 

Sections 7, 8, 9, 10 and 11. 


Acts of the Governor-General in Council. 


Number and year. 

[ " 

Short title. 

Extent of repeal. 

XXVIII of 1866 

i 

The Trustees’ and Mort- 

Sections 2, 3, 4, 6, 32, 33, 34, 35, 36 


gagees’ Powers Act, 1866 

and 37. 


In sections 39* and 43 the word 
“trustee’* wherever it occurs; 
and in section 43 the words “man- 
agement or ” and “ the trust- 
property or.” 

I of 1877 .. 

The Specific Relief Act, 
1877. 

I 

In section 12 the first illustration. 


* In the schedule the figures 39 have been repealed by Act XII of 1891, Sch. I. ; 
but the two words between which the figures 39 stand are allowed to stand as they are. 


INDEX. 


Note 1. — The thick figures at the end of each line refer to the pages of this volume and 
the alphabets in italios preceding the thick figures refer to the cases having 
corresponding thick letters against them in those pages. 

2. — S in Brevier Roman denotes the section. 


A 

Account , should be kept by trustee, S. 19, pp. 114—116.* S. 19, explained, Z>\ 114. 

Principle of 8. 19 applied to agents, executors and receivers, C, 114, 

Accounts^ of trustee, settlement of — Effect of such settlement, R, 180. 

w 

Settlement of— -of trustee . Nothing due to beneficiary : Trustee’s right, T — P, 
- - 180-182. 

Settlement of, of trustee: Trustee not entitled to release, W , 181. 

Right to inspect, and take copies of instrument of trust, etc., S. 57, pp. 283—25 * 
When does right to inspect, come into existence, T — 7, 253, 254. 

Inspection of directly or through solicitors, 17, 254. 

Trustee to keep himself ready with, X , Y } 254. 

Right of legatee to inspect, etc., Z } A, B, 254. 

Acquiescence — of beneficiary 1 a bar to relief Direct, T,U y 284. 

Indirect, a bar to relief, 7,17, 284. 

Definition of, X , 284. 

Acquisition , by trustee pf trust property wrongfully converted, S. 65, p. 292. 

Act X of 1865. 

S. 105— ReligiouB or charitable purposes, p. 8. 

Act X of 1897 {General clauses) Definition in, of the term 1 ‘registered,” J t K, 17. 
Administration , Decree in— Suit: effect of, on executor’s duties, S, 186. 

Action: Execution of repairs by trusree after: P, 225. 

Order for general— Action when given, X,Y, 225. 

Costs of — Action, Z, A f 226- 
When — Aotion necessary, B f C, 226. 

Administrator , payment of time-barred debts by, A — I), 215. 

may allow time for payment of debt, E , 215. 

Advancement , trustee’s power to make, G— «/, 193—194. 

Advantage , of breach gained by cestui que tiubt— His liability to trustee, P— R, 173. 
Advocate-General , Degree in which, should interfere in administration of public 
charities, I, 10. 

Atien t Whether can be benefioiary, E , P, 64. 

.. Alienation f with or without intervention of trustee, P, 257- 
Restriction against, *7, 257. 
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Aliens , Position of, B, 59 * 

Appeal , Order under S. 55, -4, 246. 

Order refusing to remove trustee, not appealable, N and 0, 267. 

Order dismissing application for removal of trustee, not appealable; J, 320* 
Application , for directions by trustees : Questions of detail and difficulty, C 178. 
by trustee under S. 34, costs of . M, N , 179— by trustee under S. 34 : general 
rule as to how costs are charged, M, 179. 

Assignee , Bight of beneficiary’s ,*o sue trustee directly, G, H, 257. 

Liable to equities arising fiom actual payments, A, 258. 

Taking subject to all equities S~ W, 258. 

Bound by Btate of acoouuts at time of assignment, F, 258. 

Trustee indebted to trust — bound by debt, Z> 258. 

' Liabilities of, to equities subsequently attaching, B, 259. 

Set-off as affecting, F % 259. 

Assignment , in favour cf creditors, U—W, 80, whether in such cases, resulting trust of 
surplus arises m favour of assignors, X, 80. * 

Perfect only after notice given to trustee or debtor, R , 101. 

Effect of not giving notice, S , 101. 

Assignability of equitable interest' — General rule, I ) , 257. 

By married woman undej covorture, K, 257. 

Assignor's , assignee ono of trustees— Effect, T , U , 260. 

Attachment , of trust property by creditors— Circumstances under which creditors 
could claim right of indemnity, JJ, 171. 
of property into which trust estate has been converted, I, J , 285. 

“ Attendant cucumstances," in S. 81, Construction of, U , F, 329. 

Attorney, Payment to, to be recouped, I), 237. 

Author of trust , defined, S. 3, p. 12. 

B 

Banker and agents % Moneys of constitutents ordered to be invested, mixed with tboir 
own, before insolvency, Q, 295. 

Bankrupt , Power of, to create trust, Q, 59. 

Bankruptcy, Becent, necessary for removal of trustee, G, 309. 

“ Bare fruste ”, Bight of purchase, I, 272. 

Benamidar 9 obtaining a mortgage decree, T, 350. 

Benami transaction f Property brought by father in son’s name, 7, 332. 

Purohasc m name of stranger, W, 332. 

Purchase in name of child or wife, X , 332. 

English Law-Extension of principle, F, 332. 

Beal purchaser — Pay men* — Parol evidence, *4, 333. 

Onus of proof in such cases, B , 333. 

Trusts in such cases, C , 333. 

Beneficial interest, What is, S. 3, p. 12. 

Bigjit to transfer, 8. 58, pp, 256—261. 
v ^of jns^rried woman oan be impounded, L, 300. 
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Beneficial Interest — (Concluded) . # 

Where it does not appear that transferor intended to dispose of, S. 81. pp. 327— 
331. 

Scope of S. 81, 0, 328. 

General rule, P, 328. 

Other rules, \V—Z t A, 330. 

Donor’s intention — Donee not to t^ke beueGoially, 11, S, 8. 

Disposal of, meaning of, T % 328. 

Beneficiaries, Who are, Y, 77. 

Interest of, Z t 78. 

Improvident, not»entitled to payment, A , 78. 

Opinion of majority of, prevails, P, 78. 

Cases where Court can consent for, I) — I, 78. 

Several — Trustoe to be impartial, G, JI, 196. 

Beneficiary , See breach of trust, 
defined, S. 3, p. 12. 

Disclaimer by, S. 9, pp. 63—63. 

Who may be, S. 9, pp, 63 - 65. 

Who may be — English Law, A, 64. • 

Crown, whether can be, B, 64. 

Corporation, whether can be, C, D , 64. 

Alien, whether can be, E , P, 64. 

Married woman, whether can be, (7, 64. 

Dogs, horses, eto., whether can be, H—J, 64. 

Trustee not to set up title adveise to, S. 14, pp. 91-93. 

Conveyance of trust property to, after trust determines, C, 124. 
becoming suijUtis — whether trust for ‘■ale determine**, D , 124. 

No relief, to an infant or feme covet t fraudulently inducing trustee to commit 
breach, U—W , 138. 

Coneurrence of, will condone breach, X , Y, 138, 139. 

Much more when beneficiary is himself trustee, Z, 139. 

Legal capacity essential for valid concurrence, A, 139. 

Consenting party must have means of knowing act to be breach, B f 139. 

Court to enquire into fact and time of knowledge, C , 139. 

Consideration to be kept in view in enquiry, D , 139, 

Effect of undue infiuenoe or coercion, E } 139. 

Acquiescing in breach, precluded from questioning it, F, 0 , 140. 

Standing by without objecting will also preclude them, M, 140. 

Acquiescence, meaning of, I— K t 140. # 

Direct and indireot, L, M , 140. 

when will amount to admission, IV, O, 140. 

Scope of doctrine of, P, 140. 

Acquiescence, mere delay to assert right, not, Q, 141. 

Omission to make enquiries not, P, 141, 
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beneficiary ~ (Continued). 

Subsequent, will estop, W, 141. 
in part breaches, X, 141. 
when no bar to suit, IT, 141. 

Length of time evidenoe of, Z , 141. 

Burden of proving facts not constituting, A, 142. 

Acquiseoenoe, whether or not a question of fact, B, C, 142. 

Release and confirmation jnay also deprive, of right to relief against breach D t 
142. 

But release of void transaction is of no effect, E , F, 142. 

Effect of releasing principal, 0 , 142. 

Waiver, meaning and effect of, H y 142. 

* Delay, — when it will bar a suit, by, I— X, 142, 143. 

Overpayment to, M t 172. 

merely instigating breach, if liable, 0, 173. 

Committing breach also a trustee — Liability to indemnity, T and S t 173. 

Partial beneficiary joining in breach — His liability, U, 173. 

What should be proved to make — Liable, F, 174. 

Liability of, for breach by him— His complicity, natuie of, IF, X, 174. 

Breach by — Trustee’s right to impound beneficial interest, extent of, F, Z y 174. 
Support of — by trustee, acts necessary for, X, F, 192. 

Right to rents and profits, S. 55, pp. 245, 246. 

Interest of, P, 245. 

Rights and liabilities of, Sa. 55 — 69, pp, 245 — 302. 

— * — *a right to transfer of possession, S. 56 pp. 246 — 253. 

’s right to specific execution, S. 56, pp. 246 — 253, E , — H t 246. 

Trustee and beneficiary, rights of, Z, 246. 

Conversion of special trust into simple trust, J, 248. 

One of several beneficiaries can, compel sale, X, 248. 

One of several beneficiaries cannot prevent sale, L, M, 248. 

Right of beneficiaries m respeot of legacies, 0, 148. 

Agreement by, not to interfere with trust, effect of, B, 248* 

Extent and nature of estate to be conveyed, T , IF, 248. " 

- *a right to possession from trustee, B, C, 249. 

Right of, to accurate information, F, Z t 249. 

Improvident beneficiaries not disentitled to payment, X, 250. 

To make out exclusive right to possession, N , 250. 

Possession in case of several beneficiaries — Discretion of Court, 0, 250* 

Not estopped by taking pytion of relief, F, 251. II 

Money given out m land to be conveyed or land to be sold, and proceeds 

paid to A,— Election, IF, 251. 

Opinion of majority of benefioiareis prevails, JD, 252. 

Suit by two out of II beneficiaries— Maintainability, P, 252. 

Right of, to inspect and take copies, Q, R, 232— Expense of copy not to be charged. 
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Beneficiary— (Continued), 

on trust funds, $, 253, when does right to inspect come into existence, T— F, 
253, 254. 

— — 's right to inspect and take copies of Instruments of trust, accounts, eto., B. 57, 

pp. 253—256. 

’aright to transfer beneficial interest, S. 58, pp. 256—261. 

’s right to sue for execution of trust, S. 59, pp. 262, 263. 

*s right to proper trustees, 8. 60, pp. 264— 267^-Pimciple of Ss. GO and 61, 0 , 77, 

264. 

Trustee dyiDg after acting — Bight to new trustees, J, 265. 
in remainder, right of, X, 265. 

*s right to compel trustee to any act of duty, S. 61, pp. 267— 270— Principle of 

8. 61, P — 72, 268. 

*s right to damages from trustee — Jurisdiction af Court, S f 268. 

— ’s right to compel collection of outstanding, T , 268. 

’s right to compel suit against trespasser, U, 268. 

Suit against trespassers, Y, 268. 

" Securing contingent interest — Possibility on possibility, A, ft, 269. 

’s right to obtain injunction against trustee, C, 269. 

Injunction when will be granted, 7), 269. 

Act — irremediable — Bight to injunction, 269. 

Damage not being irreparable, F, 269. 

Injunction in favour of beneficiary partially interested, (7, 269. 

Injunction against insolvent trustee— Poverty or bad character of executor — 
Effect, 77—7,, 269, 270. 

Wrongful purchase by trustee— Bight of beneficiary, S. G2, pp. 270—280. 

Setting aside sale— Bight of, to recover specific estate, <8, 273. 

Equitable relief to —Effect of laches, F t 27S. 

Setting aside sale — Liability of, to repay purchase-money, Z, 277. 

Beoonveyauce to— Bight of lessees and bona fide translations protected, R, 278. 
Confirmation by — Subsequent amendment, if allowed, T , U t 279. 

Breach of Trust — Condoning by, estops, F> 280. 

Following trust property— into the hands of third persons ; into that into which 
it has been converted, S. 63, pp. 280—289. 

Following the estate into the hands of volunteer, (7, 77, 280. 

Purchase of ihe estate with notice — Liability of purchaser, I — AT, 280, 281. 
Purchase of estate without notioe, if valid, 7,, 281* 

Payment of trust money into bank— Bank’s liability — Beneficiary’s right to follow 
3f— O, 281. 

Stolen property — Bight to follow, P, 281. • 

Bight to follow trust property— General rule, T } U , 282. 

Bight to follow trust property— Groqnd of rule, 7, 282. 

Right to follow trust property— Trustee m bankruptcy, W, 282. 

Bight to follow chattels, when lost— English Law, K t 286. 

Following trust property, nature of evidence for, JD, 286. 
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Beneficiary — (Continued). 

B'ght to follow after order to pay into Court, M, 286. 

Illegal trust — Right to follow, if applicable, N, 286. 

Purchase of property with trust funds— Election of, 0, P, 288* 

No ovidenoe to follow brunt fund — PiesumpLion of purchase under trust, when 
raised, Q, 286. 

Absence of resources with tmstces to make purchase, II, 286. 

NaLure of right to follow land, S , 286. 

Money, notes, etc. — Right to follow, when loat, X, Y, Z — A, 

Trust money mixed with trustee’s money — Right to follow, I), C, 287. 

Money — Right to follow, F, 6', 288. 

In hands of Executor, H, 288. 

fin what case right to follow ceases, T, U, 287. 

Invalid trust — Right to recover trust property— Limitation, W> 287. 

Confusion of trust stock WLth trustee's own stock — Right of, to fallow, N 
289 

Trustee of two funds- Breach of t'usfc ie one — Repairing at expense of another — 
Right of, to follow, 0, 289. 

Charitable trusts— Blending of trust funds by trustee— Right to follow, P, 

289. 

Following money lent for special purpose, Q , 289. 

Breach of trust by trustee— Legil representative Hible to the extent of assets, 
P, 289. 

Right of beneficiary, as against legatee, H, 289. 

Defaulting trustee cannot claim as against, It, 292. 

Right of, in the cases of blondod pioperty, S. GO, pp. 292 -295 ; basis of S. 6G, 

S, 292. 

If can take land itself, or has only lien, II, 1 , 294. 

Money followed through bank, K- P, pp 294, 295. 

Tiusfc funds intermixcl and do ill wth as common funds’ — Apportionment of 
profits, /?, 295. 

Seeking to enforce lien, onus on, l 7 , 295. 

Liability of, jointly in a breach of trust, S. 08, pp. 297—300. 

One of several beneficiaries joining in a broach of trust, I, J, 298. 

Rule adopted by Court in such cases, K, 298. 

Any equitable interest of, impoundable, K, 298. 

Legal estate of, not impoundablo, 0, 299. # , 

in default under covenant in trust instrument, Q, R, 299. 

Co-trustee being also a, S, T, 299. 

Impounding of interest indebted to trust estate, 17, 299. 

Lien to impound Beneficiary’s interest, priority of, V , 299. § 

Interest of, against whom to be applied, W—Z,A, B, 299, 300. 

Right to impound Beneficiary’s against, transferee— Beneficiary’s concurrence in 
breach of fcruBt, I), E, 300. 

Concurrence in breioh of trust essentials for, F, 300 
Jbcqives^mca of, O t 800. 
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B0wc/?cmnyr-(Concluded} . 

Bights and liabilities of Beneficiary ’s transferee, S. 69, p. 301. 

—*8 right to transfer, A, 301. 

Equities of, enforceable against his a3signee, O, P, 301. 

Debtor to trust-estate, R, S, 301. 

Assignor not acqinug fiduciary position until after assignment, V, 301. 

Set off afieotmg assignee from, W, 301. 

’s power to remove and appoint tiustee, to be*exercised reasonably, F, 302. 

Bequest , to idol, Z, 36. 

Of which vocation is prevented by coercion, S. 83 , pp. 338, 339. 

For illegal purpose, S. 85 , pp. 338, 339. 

Bona-fide put chasers, Saving of rights of, S. 96, p. 353, 

Bfeach of trust , what is, S. 3, p. 12. # 

Liability for, S. 23 , pp. 127, 148. 

Either active or passive, M , 129. 

Aotive bleach, N — P, 129. 

Passive breach, Q , 129. 

Example of passive broach, R , U, 130. 

Trustee liable for, V , 130 

Trustoe liable, even if no consideration, W , 130. 

Immeterial if trustee gain no bentfit by breach, *Y, K, 130- 
Paying legatee before testator’s debts is, R t 130. 

Fraudulent inducement by trustee, *1, 130- 
Criminal of, C, 131. 

Court will never pass an order construablc as approving, however beneficial to 
trust, X, 133. 

Pleadings— Wilful default, D , JW, 133. 

Court will not adjudicate ou breach without having all parties before it — joinder 
of pu’fcies F, A, 133, 134. 

Third persons acting as trustee no loss liable foi breach, O, 135. 

Professional man wilfully advising bioacb, 7t, 135. 

Condition of liability for breach of pro f ersnnn.l inriu, S, 135 
Breaches by trustee of chanties, W, 135. 

No relief, to infant or femi covet t fraudulently inducing trustee, to commit breach, 
U, IK, 138. 

Concurrence of beneficiaries will condune, X, 1, 138, 139. 

Much more when bencficiaiy is himhelf tim.tec, Z, 139. 

Legal capacity essential, fo*. valid concurrence, .1, 139. • 

Consenting party must have means of kuowing*act to be breach, B, 139. 

Court to enquire into fact and time of knowledge of — Knowledge of beneficiary, 
0,139. 

Consideration to be kept m view of enquiry, l ), 139. 

Effect of undue ioflueuce and coercion, E, 139. 

Beneficiaries acquiescing in breach, precluded from questioning it, ^,47, 150. 
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Breach of trust— (Qois eluded) . 

Beneficiaries standing by without objecting will also preclude them, 2Z f 140. 
Acquiescence, meaning of, Z, X, 140. 
of two kinds, direct and indirect, L, M, 140. 

Acquiescence, when will amount to admission, X, 0, 140. 

Scope of doctrine of, p. 140. 

mere delay to assert right not, Q , 141. 

Oomission to make enquiryts not, R, 141. 

Accepting portion of claim before suit, no, S, 141. 

Acquiescence, whether reversioner not asserting title before interest comes into 
possession acquiesces, T, V t 141. 

Subsequent, will estop, W, 141. 

•in past breaches, X, 142. 

Length of lime, evidence of, X, 141. 

Acquiescence, burden of proving facts constituting, A, 142. 

Acquiescence, whether or not question of fact, B t 142. 

Acquiescence, essentials of valid, L, Y, 143, 144. 

Honest, Interest awarded — Liability based on actual amount of loss, A , M , pp. 

144, 145. 

Honest, but compound interest awarded, Q, R, 146. 

Dishonest, Compound interest, S t 146. 

Further safeguards against, A , U, 147, 148. 

Maxims established by Chancery Courts to maintain trust against trustee’s wrong- 
ful acts, A, I/, 147, 148. 

Liability for, by predecessor or co-trustee, Q, 148. 

Liability of, beneficiary pining in a breach of trust, S. 68, pp. 297—300. 

Ono of several beneficiaries joining m a, Z, J< 298. 

Buie adopted in surh cases, K, 298. 

Estate legally vested in wrong doer also available, Jlf, X, 299, 

Femes coverts , and infants cannot concur in, J, K , 300. 

Burden of proof, as to intention of settlor, T , 107. 

Sale by trustee directed to sell within specified time, S. 22, pp. 122 — 127* 

Burden of proving that beneficiary’s interest not prejudiced by delay, Z 1 126 

c 

Capricious tmst , Validity, K , 65. 

Cestui que trust , Whether can be, trustee, G, H, 67. 

Case where no, exists to olaim property, B— D, 92. 

Arrangement between trusteo and, E , 93. 

Bight of, to inspect accounts, R , 116. 

Bight of, to inspect documents — and to get copies of documents, O — Q , 161, 162. 
Bight of to inept cl and lake copies of documents, when arises, R , 162. 
Acknowledgment of settlement of all demands by— Kearon, T, U, 180. 
Contracting conditionally to sell, subsequent assent of trustee, Z, 197. 

If pafty to receipt given by trustee, C— 198. 

Xlontfftct for allowance with, I, 235. 
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Cestui qrte trust — (Concluded). 

How Courts view such contract, J, 235. 

How such contracts to be entered into, K, 236. 

Fulfilment of such contracts, K , 236. 

——’a estate in simple trust, Q t 245. 

Bight of, to possession of land, 8 , 245* 

Rule giving, possesion — Applicability, T, U , 246. 

ojected from possession — Liability of trustee, V, 246. 

*s possession — Chattels personal, W, 246. 

*s estate in special trusts, Y, 246. 

*s rights to hold property absolutely, R — U, 251. 

Suit by, in his own name, W , 268. 

Acquiescence of, in wrongful purchase by trustee — Effect, A , 274. 

When, loses his right to reoover, W, 274. 8 

When could aBk for re-sale, X , 274. 

Concurrence m breach of trust by. D, E, 279, 280. 

Confirmation of sale by, S, 279. 

Appointment of relative of, as trustee if valid, E — A. 312. 

Appointment of, or her husband as trustee,* if valid, Q), li t 321 
Relative of, if proper persons to be appointed as trustee. S T, 321. 
Charitable trust , Extended meaning of the term, O, 7. 

Charitable endowments , What are, Q, R, 8. 

Chanty , Meaning in English Law, M , 7. 

What are charitable object* — English Law, N, 7. 

Distinction between public and private — Difference — Perpetuities, IJ, C, 9. 
Chattels personal, CeBtui que trust's possession, IF, 246. 

Class of persons , Time allowed to, <7, II, 275. 

Co-ercion, Bequest of which revocation is prevented by S. 83, pp. 338, 339. 
includes fear, R , 339. 

Imaginary fears. S, 339- 

Commission agent, mixing his goods, with tho^a of principal, U, 295. 

Compounding creditots , Advantage secretly ga-nel by one of bcvnral, 93, p , 351. 

secret agreement by creditor, Y, 351. 

Confidential relation, Transaction — Points to be considered, V, 346. 

Confirmation, Requisites of, U — Z , A — C. P. 279. 

Party to be sui Juris , V , 279. 

Act of— to be a deliberate one, W, X, 279. 

No “ suppressio viri ” or “ suggested falsi ”, Y, 279. 
to be distinct and independent, A , 279. 

No oo-eroion or undue influence, B , 279. 

To be joint act of whole body, C, 279. 

Constructive notice , through sohe to-, II, 261. 

• • 

T. 2 
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« 

Constructive trust , Power of Court to raise a, F, 54. 

Wrongful invasion or continuous possession of stranger will not make him a 
construouve tiustee, W, 57. 

Meaning of, V, W , 339. 

Trustee’s agent not a constructive trusteo, X, 339. 

Instance of, F, 340. 

Alleged agent of decree holdor, purchase by, P, 345. 

Onus probandi, IF, 346. 

Equity of redemption — pureharo of, by one co-share 1 *, S , 350. 

In cases not expressly provided for, S 91, 351, 352 , Scope of S. 94, X, 

352 

Constiuctwe trustee, disabilities of, f r , V, 237. 

• Factor, agent etc., 77, I, 342. 

Mortgagees, 7— M, 342 * 

Tenants in common, N, 342 
Trustee’s agents, O, P , 343. 

Directors, Q , S , 343- 
promoters, 7\ 343. 
principal and agent, C, D, 344. 

Partner, 7? — 7, 344. 

Guardian and ward — Medical or spiritual advisors, J , 77, 7^, 344 345 
Husband and wife whether, Jlf, 345. 

Contract , who are competent to, F, 57. 

Capacity to enter into, by that law governed, /, A, 57. 

What is a sound mind, for contracting, X, 59, 

Capacity of a Hindu female to enter into a contract without her hu Mud consent, X, 
60. 

by trustee — solicitor with beneficiary, M } 236. 
by trustee, for allowance, with Court, 77, 236. 

Effect of omission to, 0, 236. 

Property acquired with notice of existing, S. 91, pp. 350, 351. 

Coni) Oct of sale , Possession — subsequent attachment by third party, 77, 350. 

Subsequent sale to one having knowledge thereof, F, 350. 

Contribution , as between oo-trustces, F, X, p. 155, 156, 157. 
principle as to, F, (7, 155. 
between co-truBtees, 77—7, 155. 
rule as to, extension of—, A", 155. 

exception to the general right of English Law, (J— W, 156. 

Between oo-truatees when not allowed, X & F, 156. 
among co-trustees — Limitation — English Law, C, 157. 

Suit for parties to suits for, D, E , 157. 

unenforceable in suit against trustee for breach of trust E, 157. 
in respect of cost**, G, 157. 

Impounding fund m Court, auit for 77, 7, 157. 
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Conversion of perisbablo property, S, 16, pp. 102 — 108. * 

S. 16, explained W, X , 102 ; 
application of rule m 16, X , Z, 102 , 

Reason of rule in S. 16, A, B , 103 , 

Limit of rule— English Law, C, 103. 

Liw as to, before passing Trust Act, D — K , 103, 104, 

Scope of rule as to conversion in S. 16 — Burden of proof, h, 104. 

Exception to the rule as to conversion, M 104, 105, 

Rule as to conversion not applicable to property given specifically. Ii- V . 105. 
Indication in favour of allowing tenant for life to enjoy specifically, W, 105. 
Examples of allowing tenant for life to enjoy specifically X — X, .1, 105. 

Rule as to conversion applies to lease holds, B, 106. 

A gift of 4 rents’ of lia^eholds may import an intention, 

Contrary to application of rule in S. 16, 106. i 

Rule as to conversion applies to unauthorised securities, 7), K, 106. 

Rule in S, 16 not applicable where coritiary intentiou is expressed, F, 106. 

Rule in S. 10 not applicable whore unphody nogativod, G— A\ 106. 

Trust to pay the “ J.vidends”, h, 31, 107 
Gift “ of income”, N , 107. 

Partial, O, 107. 

Application of the rule as to mortgagee, to Q— R, 107. 

— , not to affect relative lights of bonotioiano'., U, 107 

Direction not to convert property until expiration of ceLUm period, V, 107. 

of special trust into simple trust, J, 248. 

Conveyance , right to call for, X , 246. 

how effected — person other than European British subject 7y, 257. 
how effected — European British subjects, M , 258 
Co-wont?, making improvement, J J . 349. 

Cor pot alum Power of, co create trusts— English Law A\ 58, 

Whether can bo beneficiary, C, D, 64 

Costs, Trustee liable to pay, for chicanery ./, 115. 
if accounts are kept in confusion, A”, 115. 
if he denies assets and contrary ib established, L, 115. 
in Court’s discretion, M, 115. 
to bo discharged out of trust estate, L. 250, 
of repairs, D , 277. 

Payment of costa for retiring trustee, W, X, 305. 

Of trustee retiring on proper ground-, II, 306 
of trustee's representatives refusing to act, I, 306 
Complication of trust, J. 306 
to be borne by trustee retiring capriciously, K, 306. 

Appointment o! nev— trustee, S — V, 313. 

Co-trustee , Non-liability for— ’s default S. 26, pp 150 -101, 6\ 26, explained, U, 105— 
Reason for rule in S , 26, V— X, 151 
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JJO’irastee (Concludod). 

Joining in receipt for conformity, S . 26 pp. 150—154 — section 26 explained, U , 
350— Reasons for rule m 8. 26— F— A”, 151. 

Protection against act* of, F, #, A— C, pp. 151, 152 
General liability of, 154 0 to E, 155 
contribution as between, 154. 

liability of in oases of tbeft and fraud by co-trustee, E t 163. 
cannot act singly S . 48, pp. 131—133; 

Rule involved, A', 131. • 

Principle of S . 48, F, 131. 

stocks in names of several oo-lrustecs— Dividends and rent j , J, 232. 
not to swer in legal proceeding*, L — N, 233 
not to permit one of the cotrustees to sign cheques, Q, U, 233 
Bmdb payable bearer — ,uot t> all jw same bonds tu remain with one of the co- 
trustees, S, 233 

may not land to one of the trustees themselves, S. 54 pp, 244, 245. 

— ’s account, sanction of, X f 249. 

Crown , whether can be beneficiary, L\ 64, 

Custody , of deedB, D , 97. , 

of uon-negot.iable securities, L\ 67 97. 

of stockB— Case where less elaborate precautions held sufficient, H, 97, 
general as to, A , 160. 

Trustees right to — cf title-deed*?, B F, 160. 
when tenant-for-hfe entitled to, I/, /, 161. 

Executor’s right to, — Leaseholds, M , 161. 

Tcnsteo-in-bankruptcy, Custody of, N, 161. 
of vouchers . settlement of trust accounts, I— K t 198. 
of the title deeds, C — F t 254. 
trustee may sue for, of title deeds, C, H, 254. 
of doedt — tenant for life, L — 11 , 255. 
of deeds — Mortgagees of life estate, F, 256 
Cypres doctrine , Applicability of — Public and private trusts, J, 7t, 10 

D 

Debtor , becoming creditor’s representative, S. 87, p. 340. 

Debts, barred against trustee, barred also against beneficiary. 

Within scope of trust created by dee^, O, 79. 

Where trust created by will, P, 79. 

Settlor’s, contracted for necessaries, Q, 79. 
barred by limitation, R t /§, 79, 

Trustee for payment of, to pay immediately, T t 80. 

Case where interest exceeds double of principal, F, 80. 

Presumption where property conveyed for, being converted into money, Z, 80 . 
Creditor’s right to sue for administration of unclaimed funds, A , 80 . 



INDEX. 


13 


Debts— (Concluded). » 

to be soon reduced to possession, M, 88. 

Procedure, where whole, cannot be recovered, N, 88. 

Presumption, as to, 0. 88. 

Dobtor’s bond not sufficient security, T, 88. 
to be realised speedily, I— A', 97, 98. 

Releasing or compounding, L, 98. 

Transfer of, or charge, if affected by S. 63, P, 292. 

Deeds, Tenant for life — long residence abroad — effect, S, T, 255. 

Probability of showing, to adverse claimants, U, 256. 

Delay, as bar to reli&f-'-Considerations by Cjurt, N, 275. 

Effect of — Express trust — O, 276. 

Delay, by beneficiary Poverty, how it affects, ]\ 276. 

Delegation, Whether trustee bound to transact business personally , O, 95. 
by trustee m discretionary trusts . in sales . leases, & — V, 228. 
by trustee . his responsibility, IV— Y, 229. 

by trustee in moial necessity —instances . what amounts to moral necessity— 
Trustee may act through agents in moral necessity, D — I, (229—230). 
by trustee in sales . control over sale proceeds, J, 230. 
by trustee, distinguished from appointment of proxy, £>, T, 231. 
by trustee : English Law, IV, 231. 

Deposit, in Government Savings Bank, 6*. 21, p. 122. 

of bearer securities, C, D. 163. 

Discharge, of trustee — Misbehaviour of trustee, i, 303 
Bankrupt trustee, J, K, 304. 
of trustee, by beneficiaries, M—T, 304. 
beneficiaros to be sui juris M — O, 304. 

concurrence of majority of beneficiaries insufficient for discharge uf trustees, 1\ Q, 

304. 

of trustee forcible removal, Ii , 304. 
beneficiary not in existence, S , 304. 

trustee obtaining sanction of all beneficiaries, sin juris — Effect, T, 304. 
of trustee, S, 71. pp. 302—305. 

No new trusteecan be found — trustee’s right to ho discharged, B , C, 305. 

Of executor, when can be made, D , 306. 

Effect of, of executor, E, 305. 

Of trustee, by order of Court, D , 305. 

Duties becoming complicated, Y, 305. 

On application to Court, Z , A, 305. 

Petition to be discharged from trust, S. 72, pp. 305—807. 

Trustee desiring lo retire from mere caprice, L, 306. 

Tiustee entitle to, not hound to nominate substitute, M, 307. 

Application for— Procedure — EngliFh and India law, O — Q, 307. 
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Disclaim e ? — of powers by one trustee— Effect, W, 184. 
by trustee, L — Z, (219 — 223)* 
liow made, L , 219. 

by deed . form : English Law, M, 219. 

by conveyance : by conduct . at the bar . by word of mouth . by writing, N — S t 

219. 

Renunciation i f pLobale, if amounts to — . trust for real and personal estate and 
trust for sale of real estate—, renunciation . T-- W, 220. 

Partial— if possible, X, IV 220. 

Of Oihco, effect of, on estate — , Z , 220. 

Effect of — on the m.trumont, A , 220. 

Should be without delay, D — I), 221. 

By executor, effect of, on powers of sale Disci ctionary power, E, h\ 221 
By trubtee, effect of, on real estate and on sde by Administrator, <7, If. 221. 

Of powers, effect of, I — K , 221. 

By married woman (oiustee), L , 222. 

Of protectorship, M, 222. 

Form of — Chattolb, N , 222. 

by tLustoc hia subsequent lotion as ajeut m tiuff, (), 222 

at bar : costs, P, 222. 

cobts of advice as to Q, 222. 

to do within reasonable time*, li , S, 222. 

bow operates on title of remaining trustee , V , 222. 

Effect of — by trustee, V — Y, 223 
Effect of. on poworr, Z , 223. 
by trustee— Effect of, U, 308. 

Of truaU amounts to retirement— Appointment of now trustee justifiable, V, B’, 

308. 

Ihscietwna? y trusts, Examples of, (J, li t 15. 

Disqualified ptopnelot, in Oudb, position of, P, 59. 

E 

Endowment , Contrary to public policy, J, 36. 

EqnitaLlc intcicsts, soues of, P, Q, 250. 

Testament iry deposition, L , 26J 

Equitable ichcf , Presumption against a class of person., N, (), 284. 

Bar to, from public or privato mconvomence, P, Q , 284. 

Bar to, from laches of beneficiary, II, S> 284. 

Equity ncvei wants o trustee , The maxim, M, 262. 

Execution of t? ust, Suit for, V, $62. 

Right to sue for, S. 59, pp 262, 263, 

Executor , — whether entitled to benefit of S. 34 of tho Acl, J , 176 

cannot refer to Court under S. 34 of the Act His remedy, R, 177. 
if entitled to be discharged under S. 35 D, 181. 
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Excuctor — (Concluded). * 

if empowered to grant leases, M, 198. 

’s power to convey, F, 203. 

’s power to vary investments, FT—N , 203—204. 

's discretionary po.vcr to vary investments, IF, 7, 203. 

’s discretion to vary interference by Court, J , 203. 

— — ’s powers to vary, scope rf, K, 203. 

Receipt of — , when sufficient O, 207. 

with no power to give receipts . duty of purchasers, 11, l , 207. 
receipts by — Duty of vendee, F, 209. 
transactions by— Fraud, effect of, F, 209. 

Stic by for payment of his own debt, II , 209 

payment to — who misapplies effect of, 7, 209. , 

payment to — after long interval from testator’s do ith, J , K, 209 

’s power to allow time for payment of debts due to estate, F, 215. 

power of — to compromise co-executor's claim, Cl, 215. 

can pay time-barred debts, Z, 215. 

power to — to compound, nature of, 11, 217. 

reuunciatiou by —Effect of, T, 222 

’S duties after administration suit No, (224, 225). 

payment of debts by — D—F, 226. 

followiug testators directions if liable. (7, 229. 

may appoint accountant, C t 237 

Non-action by — Legacy given to him bv testator, E, 238 
Discharge of, by Court— Vesting of property m, 7) — F, 322. 

Executor do son hi, Whether can be trustee, K — M, 68 
Liability of, under H. Law, N . 68. 

How power to pay own debt out of assets, O, 6S. 4 

Consent, of heir to payment to himself by, P, 68 
Suit by creditor where there is, Q , 68 
Executors — tostators’ creditors — Their respective rights*, Z, 170. 

Extent of right of, A, 170 
Powers of F, G, 183. 

Lien of — for costs, II. 185. 

right to indemnity : right to pay time-barred debts right to pay subscriptions 
promised by testator, I — N, 185, 186. 

Discretion of — O, P , 186. 

Appropriation of legacy by — Effect, 72— Q, 186. 

Express trustee , Disabilities of. T t 237. 

Expi-ess trusts , Either executed or executory, F, 14. 

Extinction* of the, of trusts, Ch t VIII, Sn. 77—79, pp. 323 -327. 
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• P 

Female , Appointment of, as trustee, if valid, F, 321. 

Fiduciary, proper terms for expressing, purpose, A, B, 48. 

Advantage gained by, S, 88, pp. 340— 347— Scope of S. 88, A, 341— Principle of, 
B. 88, B. 341. 

Advantage gained by— Constructive trust, G, 341. 

Common instance thereof— Renewal of leases, D— G, 341. 342. 

Forfeiture of property, law as ti, in pritish India, 0, 138. 

Forgery , Inability of trustee for being muled by, F, G, 131. 

Fraud , Examples of, I— N, pp. 42. 43. 

„ in heir, 7, 42. 

„ in devisee, J , 43. 

, „ in legatee, K , L t 43. 

„ in one or two joint legatees, M , 43. 

„ trust for payment of debts, N, 43. 

„ limitation as to doatnne of, O, 43* 

Sale of trust estate ; what amounts to—, G, 209. 

Or misbehaviour of trustee — A sufficient cause for interference, F, 234. 

Property obtained by, Z, 340. • 

must be proved, A , 340- * 

Funds, payment of trust — D-scretionary powers of trustee, if, 188, 

G 

Gift , No persons unborn at testator’s death, 7, J, K , 34, 33. 

to children of unborn persons, K , 35, 
to a class, F— G, 39, 40. 

Rules as to, under Hindu Law, 77— AT, 40. 

* to idols, 77— S, 40. 

to an idol not in existence, L, 40. 
for daily worship of Thakoor, Q — S, 40. 

Locus standi of third parties to contest not m writing A y 41. 

Death-bed— Validity of— Veibal, E t 42. 

Merely intended, Z, 54. 

Duty of persons taking oh^ngo of gifts to religious or charitable institutions 

85. 

Intervention of trustee cannot legalize wh it caunot be done by direct, B, 86. 
to a solicitor by client, G— Z, A, B, 344. 

Government , meaning of, I\ 158. 

Governor-GeneraLm-Council , Legislative power of, S, 4. 

Gratuitous trustee , Rule of oonduct for, X , F, 86. 

Gross fooAos, Effect of, II , I, 300. 

Guardian, — ’a power to vary investments, L, 204- 
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H 

Heir purchasing incumbrance, portion of, S , 239. 

Hindu endowments , Moaning, P, 7. 

Hindu Law (General), Estates unknown to, 1\ 36. 

Rules as to gift under, H — K, 40. 

£1 fleet of S. 5 on, X, 41. 

Voluntary declaration of trust, S, 56. 

Executor de son tort , liability of, under, N, 68. 

Kurta — managing member — liability to account, Ji , 256. 

(Joint family), Manager of, uot a trustee, U — E, 5, 6. 

Portion of manager with regard to minor membors, 1<\ 6. 

(Widow), Title of, to husband’s property, not in naturo of tiu^t, 11 , T , 6. » 

Hospital, if charitable institution, Y, 9- 


I 


Idol , Bequest to, Z, 36. 

Gift to an, not in existence, L, 40 
when begins to exist, M — P , 40. 

Gift foi daily worship of Thakoor, Q — S, 40. 

Gift to — Necessity for trust, L — N, 55. 

Family property — Tiust in favour of — Partition, P, 56. 
property dedicated to— Rights of heir’*, S, 252. 

Impounding, See beneficiary. 

Income Tax Act , English Law, 11, 38. 

Indemnity, practice as to introducing clause of, in trust deeds, S, J59. 

Effect of clause of, 2'— V, 159. 

clause for — , and reimbursement of trustoos deemed to be m trust instruments . 0 
W, 159. 

clause of — Employment of agent — Onus Ptobmuh, X , V, 159. 

Indian Succession Act, Marnod-womau, subject to, position of M, 300, 

Infant, Appointment of, as trustee, if valid, .V, 321. 

Inspection, Bight of beneficiary to inspect and take copies, Q, 11, 252, 
when does right to inspect come into existence, T — V, 254. 
directly or through solicitors, W, 254. 

Right to inspect and take copies of instruments of trust, accounts, etc., S. 57, pp. 
253—256. 


Instrument i of trust, what is called, S. 3, P, 12. 

Insurance for life, T , U, 38. ' 

Liability of trustee with reference to, K—M, 131. 

Interest , rate of, Y, Z, A, 108. 

See Breach of iBUBrand Trustee, pp. 144—148. 
Grounds on which compound, charged, 2 — V, p. 147. 
T. d 
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(Concluded). 

Gases where compound, will be charged, W ", X , 147- 
General rule in respect of, A , B, 277. 

Exterminating circumstances, bow affect— Rato of, G, 277. 

Investment , of trust, money, S. 20, pp. 116—122. 

Scope of S. 20— Section 20 imperative, Y, \V , 117. 

Law before passing of Trust Act, X , £, 117, 118 ; rule in S. 20 applied to guardian 
of minors, A , J5, 118. 

Necessity for, D, 118. ' 

Trustee not to invest in personal security, E , P, 118. 

Even if larger interest if obtainable, 6, 118. 

Even if there be joint security of several obligors, }{, 118. 

Even to one to whom testator himself lout on personal security, f, 119. 

Court will not interfete with trusteo’s discretion as to ono of sevor.il authorised 
modob of, 7\ U , 120- 

Subject of security mainly used for purposes of trade, O, 122. 

Mortgage of land pledged to Government under Act XXVI of 1871, S. 21, P, 
122. 

Deposit m Government Saviugs Bank, S. 21, P, 122. 

of trust funds, O, P, 233. 

of trust moneys on personal security, I, J, 244. 

Power to lend on personal security under instrument, K , 245. 

Power to lend on personal security — Lending to one of co-trustees, if allowed, 
* L t M, 245. 

Lending of trust moneys on mortgage to one of trustees if allowed, N, O, 245. 

J 

Joint owners, Rights of, W— Z, A , 256. 

Judicial trustee, Appointment of, P, 263 

K 

King, Power of, to create trusts, C, I) , 58. 

L 

Laches , When bar to equitable relief, I, J, 275. 

“ Laic ” in S. 4, includes what 8. 4, P, 32, T, p. 40. 

Lease, by trustee: period of lease, N, O, 194. 
by trustee : reservation of rent, 0, 194. 
trustee’s power to grant certain—, P— 8, 189. 
by trustee : simple interest, T , 189. 
by trustees for sale, U, 18g* 

Legacy, making good loss, E, 259. 

Legatee , not entitled to copy of accounts at expense of estate, G, 115. 

Right of, Z, A, B, 254. 

Right Of, or next-of-kin to sue, X, 268. 
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Legislature , Evasion, H, 358, * # 

Lien , See vendor and vendee. 

of trustee entitled to priority, N, 169. 
does not extend to trustee’s agent 0,P, 169. 
in case of precatory trust, Q, 169. 

Limitation , See Limitation Act. 

over on bankruptcy of settlor himself, M— P, 38. 
over on alienation, Q, 38. 

Reason why, is no bar to suit against express trustee #, 138. 

Constructive trust will be barred, T, 138. 

Adverse possession — cause of action — ^rustee, and cestui quo trust , A, J3, 252. 
Whether bar to equitable relief — Direct truH, X, Y, 282. 

Deb' — /Subject-matter of trust, A, 282. 

Fraud — Equitable relief, -P, C, 282, 283. 
fraud, nature of such, 0, 283. 

fraud, not to be subsequent to the accrual of cause of action, A', 283. 

Equitable relief — Bar from presumption, F, 283. 

Time, within which the presumption is raised, G — J, 283. 

Ground of such presumption— 'Quitting possession, J,K, 283. 

Invalid trust — Right to recover trust property, W , 287. 

Limitation Act , Trustee as defined in, F, 0, 17. 

S. 10, scope of, F— P, 136 — 137. 

Buies falling under, F— I, 136, 
suit not falling under, J— P, 137, 138. 

Lis pendens, effect of, on new appointment, iff— ZV, 312, 313. 

Lunatics , Powor of, to create trusts, F— J, 58, 

Power of, at lucid intervals, L— L, 58. 

Marriage settlements of M, 59. 

i 

M 

Mahomedan Law , Appointment of new trustees— Management of trust, C— F, 314. 
Maintenance , power of trustee to allow — out of capital, F, 193. 

Trustee’s power to apply property of minors for, R — V , 205. 

Provision for— 1 Trusteed opinion, R , 205. 

Direction to give — Court's control, 8 , 205. 

Whether trustee can give, T— F, 205. 

Malabar tarwad y Karnavanof position of, G, 6. 

Management , of trust— Decision of majority binding on trustees, D, 187. 

Marriage , Interests and powers not acquired nor lost by, X f 60. 

Mesne profits, Trustee committing breach— Remedy of beneficiary— Account of, when 
given, Y, Z, 285. * 

Account of— Express trust, A, 285. 

Following trust property into the hands of volunteer claiming under a trustee 
By 285. 
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M$sne pi'oftts — (Concluded). 

General rule — English Law, C— F, 285. 

Assignee of trustee, liability of, 0 , II, 285. 

Ministerial trust , Example of, P, 15. 

Afmor, Aot of majority of persons domiciled in British India, A, 60. 

Age of majority, how computed, B, 60. 

Settlement of ’s property in contemplation of marriage —Indian Law, C, 61. 

Persons capable of making wills, 7), 61. 

Infant’s will — English Lawj 1C, 61. 

beneficiaries, interference of Court on behalf of I, and M , 65. 

Mortgage Equitable— Investment by trustee— English Liw K % Jj , 121. 

Trustee not advicod to advance on speond, I, 121. 

Loan on, of an undivided share of a revomon, I, 121. 

'Loan on, existing, II, 121. 

I 

Trustees not to lend on, to one of themselves, ( 7 , 121. 

Loan on sub-mortgage — English Law, M , 122. 

Loan on, of buildings, N, 122. 

of land pledged to Government under Act XXVI of 1871, S. 21, p. 122. 
with knowledge of facts revealing existence of equitable right, X , 351. 

Mortgagee, of all beneficial interest, Y, Z, 251. 
in possession, O, 349 

Mortmavm Act, Case under English, where action against trustees was barred, F , 93. 

N 

Negligence , Trustee liable only for gross, G , 87. 

New trustee , Duty of Court in appointing, 0—0, 265. 

Costs of appointment of a, prior to Trustee Act, 1893, L t 304. 

Appointment of, on death etc,, S. 73, pp. 307— 

Provision of 8. 73, source of, T, 307. 

Appointment of— Absence of trustee from United Kingdom— English Law, Z, 
A—C , 309. 

Absence of trustee for more than 12 months, Z, 309. 

Concurrence of such trustee if necessary for new appointment, A , 309. 
Willingness and competency of trustee out of United Kingdom — Onus , 7?, 309. 
Temporary absence of trustee — if sufficient for appointing, (7, 309. 

Trustee residing abroad, D— F, 309. 

Incapacity a ground for appointing, J — L, 310. 

Lunacy of person with power to appoint trustee— Duty of Court, Af, 310. 
to be within jurisdiction, £, 311. 

Appointment of — Whether aotual conveyance of trust estate necessary to perfect 
title, X, 311. * 

Old law— divergence of views, £7— X, 312. 

Present English Law— conveyance necessary, 311. 

Stamp on appointment of— English Law, F, 311. 
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New trustee— (Continued), * ^ 

Proper appointment of— refusal of old trustee Ho transfer trust estate — liability 

of latter, Z , 311 . 

Two trustees under a settlement — Retirement of botli — Appointment of one in- 
stead if valid, A f 311. 

Infruotuoua appointment of, — Effect, L, 312. 

Appointment of— Cost?, S— V, 313. 

Appointment of — Their powers, IF, 313. 

Appointment of — Inquiries to be made by him ,X, F, 313 

Exeoutors not obtaining probate, alienation by — Title of all* now — Appointment 
of — Whether alienees can vote at cloction, 7i, 314. 

Mahomedan Law — Appointment of, — Management of trust, 0--/', 314. 

Invalid appointment — Rectification, A, G , 314. 

Appointment under invalid power — Rectification of powers, //, 314 » 

Missing of part of trust — estate — how appointed,*/, 314 
By whom to be appointed, /, 315. 

Power of nomination to legal representative, A”, L, 315. 

« - Refusal by representatives of deceased trustee to appoint — Application to Court 
for appointment, costs of, 3f, 315. 

Both trustees wishing to retire — Appointment of, S, T, 315. 

Appointment of — Concurrence of retiring trustee not necessary for appointment, 
U, 316. 

Appointment of, by Court— Increase or decrease of original number, loft to Courts’ 
discretion, B—V, 316, 317- 

Appointment of — Power of former trustee when ceases, AT— 7’, 317, 318. 
Appointment of, S. 74, pp. 318 — 321. 

Rules for selection of, S. 74, pp. 318—321. 

Principle of appointing new trustee, — General jurisdiction of Court, U , F, 319. 
When Court would interfere to appoint, IF, 319. 

Cases in whioh the Court would appoint, Y-—Z y 319, 320. 

Procedure m appointment of,— Originating summons, G % //, 320. 

High Court to be moved by petition for appointing 320. 

Application for appointment of, costs of, A’, 320. 

Direction of, settlor to be adhered to, A, 3/, 320. 

Appointment of, to benefit all beneficiaries, A' r , 320. 

Appointment of, to further tho execution of trust, O, 320. 

Proper person for appointment of— General rule, P, 320 
Appointment of, out of jurisdiction, when valid, t/, 321. 

Appointment of, in appellate Court— Competency of trustee — Evidence subse- 
quent to original bearing, if allowable m rospect of, IF, 321. 

Vesting truBt property in, S. 75, pp. 321—323. 

Exeroiso of powers by, <?, 322. 

No trustees under will — Court’s jurisdiction to appoint, JJ, 322, 

Duty of, with regard to ascertaining prior incumbrance, J, J, 322. 
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* 

Vesting of trust property in— Source of this provision, Z, 322. 

Court to make vesting order — English Law, A— C, 322. 

Powers of, S. 75, pp. 322, 323. 

Notice , Principle of, N, 18. 

defined, S. 3, pp. 12, 18 — 32. 

Definition of, 0, P, 18. 

Question of faot, Q, 18. 

must be in the same transaction, S, 18. 

Distinct from knowledge, T, 18, 

Inaccuracies in — Effect of, U, 18. 

Recitals in deed, F, 18. 

Timo of notice, A , B, 19. 

* Service and proof of, C, D , 19. 

Secondary evidence of contents when given, E,F, 19. 

Casual conversations not, W , 19. 

Suspicious circumstances or general report, whether, X, 19, 

By whom to be given, F, 19. 

How to be given, Z, 19. 

to agent — effect on principal, pp. 36 — 32. 

Agent, definition of, X , 30. 

Notice to agent is notice to principal— Reasons, F, 30. 

Essentials to affect the principal, A , B, 31, 32. 

Purchase — Constructive notice through solictor, N , 32. 

Attorney and client — Fraud of attorney, O, 32. 
to trustee, J — 0, 259, 260. 
given to one of several co-trustoes, P, Q, 260. 
given simultaneously, X, 260. 

to all trustees — All die — Latter incumbrances by, to now trustee, F, W , 260, 
Solicitor’s position as creditor under insolvency, no, of such insolvency, I, 261. 
Property acquired with, of existing contract, S. 91, pp. 350, 351. 

Actual and constructive, F, 290. 

After part-payment, effect of, Z, A, B, 290 

(, Actual Notice), Aotual Notice, pp. 18 — 20. 

Essentials of, R, 18. 

(Constructive notice). Constructive notice, pp. 20—30. 

Three caseB of, H, 20. 

English and Indian Law, I, 20. 

Nature and definition of. J, K, 20. 

Principle of, L — 0, 20, 21. • 

Limits of, p. 21. 

When applicable generally, Q, R, 21. 

Doctrine of, applicable to Government, 8, 21. 
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Notice— (Concluded), || 

Doctrine of, whon not applicable — Commercial transaction and negotiable instru- 
ments, T, 17, 22. 

Exception to rule as to commercial transaction, V, W, 22. 

Wilful avoidance of inquiry, Y , 22 — 24. 

Wilful, meaning of, X, F, 22. 

Cases in which wilful abstention proved or presumed, X, A , if, 22 23. 

But honest desire to arrive at truth not a wilful abstention, L — 0, 23. 

Gross neglect, P — F, 24. 1 

Negligenoe, meaning of, P, Q, 24. 

Its nature and operation, P, S, 24. 

Generally it excludes fraud, T, 24. 

Case of gross neglect in saleR, U, 24. 

Transfer by trustee — Gross neglect of transferee^ F, 24 
Registration as notice W- - Z , A — P, 23. 

English and India Law, W> X, 25. 

Registration is notice in Bombay and Allahabad — Reasons, F, J, 25 
Contra , in Madras, Calcutta and Central Provinces — Reasons, JJ — D, 25. 
Fraudulent Registration, no notice, E, 25. 

Registration is notice only of registered documents, P, 25. 

Possession as notice, G, U, 26, 27. 

Reason of the rule, J— /, 26. 

But it must be actual, G—L, 26. 

Possession as notice — Recognised by Registration Act, fil, N , 26. 

Previous possession, — No notice, 0, 26 
Registration more favoured than possesion 1\ Q t 27. 

Possession no conclusive evidence of notice — Calcutta view, Z£, 27. 

Lis pendens— English and Indian Law, F, F, 27, 28. 


Notice of deed, notice of its contents— Examplos— Above rule applicable to 
parties only, X, A — D, 28. 

Notice of fact is notice of its reason— Examples, E—J, 28, 29. 

Notice by condition of premises — Examples. K—M t 29* 

Cases which have been held to be no notice, N— Q, 29. 

Presumption in respect of notice, nature of, B t 29 
Notice to one of several trustees— Effect— Reason, S, r l\ 30. 

Fraud in decree — Effect on purchaser, Z7, F, 30. 

Misrepresentation by miuor as to age— Effect, W , 30. 

Nuncupative will, of Hindu, F, X, 41. 


“ Obligation ” in S. 2— Definition, IF, 16. 

Obligor's duty, liability and disability, S. 95, pp. 352, 353— Scope of S. 95, P, 
353. 

Onus probandi , in oases of confidential relation, C— P, 347, 348. 
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@$mion, given by Court under S. 34 of the Act, appoal if hoa ft om— English Law 
S-U, 177. 

given by Court . Lord St. Leonards Act V, 177. 

Court when not bound to give — under S. 31, Y, 178. 

When Court would interfere to give. Z, 178. 

P 

Paid trustee, some rule for, Z , A, 87. 

Parol evidence , Admissibility — Rebutting, K, 331 

Instance where such, was admitted, />, 71/, 331. 

Parties, Joinder of, m suit between third parties and persons bonefically interested, P, 

85. 

Court will not adjudicate on b re ich without hoaxing ail, before it — Joinder of, 
, F—N, 133, 134. 

Partners and erecutois, liability •of, Q — V, 345,346. 

Pat tnershij), Partners when liable for wrongful employment, A r , V r , 296. 

Right of beneficiaiy to follow trust-moneys into the hands of a firm, Z , *1 — D , 

296, 297. 

Deceased partner’s funds used in tiado by *utviving partner as his executors, F, 

297. 

Trustoc trading with deceased partner’s money, F, 297. 

Wrongful employment by parlnei -trustee of trust property for, purpose^, S. 07, 

pp. 296, 297. 

Principle of S. 07, IP, 296. 

Detonninod — Partner retaining assets instead of winding up—lGffect, (/, 297. 

Pai tiler -trustee. Wrongful employment by I’artner-irustco of trusL proporty for partner- 
ship purposes — S. 67, pp. 296, 297. 

Pnnciple of S. G7, IF, 296. 

Paymout of rent — Possession, S. 27 
% Possession of partners and touants-in-common, T , U, 27. 

Perishable propel ty f Conversion of, S. 10, pp. 102 ~10y- 16, explained IF, A r , 102. 

Application of rule in S 10, X, Z, 102. 

Reason of lulc in S. 16, A, FJ, 103. 

Limit of rule— English Law, C, 103. 
piepctuity. Object of rule against, 34. 

According to Hindu Law, (/, Jl t 34. 

Person , Definition of, £,64. 

Personal security, Investment of trust moneys on, /, 244. 

Power to lend on, under the instrument, K, 245. 

Power to lend on — Lending to one of co-trustees, if allowed, L, M, 245. 
Petition,— - by trustee to Court for^op. nun in respect of management of trust property, 
L — U, 176, 177. 

by trustee soliciting Court’* opinion, how made, M, 176. 

by trustee for Court’s opinion . procedure in casos of doubts, N, 176. 

b; trustee fur Couil’» opiuion . caution by Court in according sanction O, 

176. 
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Petition — (Concluded) . 1 

by trustee under S. 34, his right to costs of, N, 179. 
to be discharged from office of trust, S. 72, pp. 305—307. 

Possession , persons in lawful, <2, R, 350. 

Poiocrs, given to trustees joint in nature, S, 184. 

how to be exercised ; conferred on trustee when passes with oBiate, T — F, 184. 
Assignment by trustee, — Effect of, on powers, „Y, Y, 184. 

Survivorship of, Z, A , 184. 

Exercise of— by trustee . if trustee bound to give reasons for, Ji , 184. 

Exercise of special— after decree, 185. 

absolute, discretionary — of trustee . Court’s powor in respect of, I, 188. 
in the nature of trusts, distinguished from discretionary powers, K— M, 188, 
189 

Preamble , to Trust Act, See p. 1 
Precatory trusts , what are, M , 50. 

Tendency of early cases as to, N, 50. 

„ . Tendency of modern cases as to, O, 50. 

Creation of, P, Q, 50. 

Presumption, Ignorance, mistake, distress — Effect of equilablo relief, L % M, 283. 
Presumption for advancement, Law in Bombay, D, 333. 
of child— Examples, Z, 333, 

“Principal Civil Court of original civil jurisdiction,” Wbat is a — , Z, 60. 

Prize of war , Law as to, P, Q, 11. 

Proper , in 4 proper * in 8. 60, meaning of, G, 267. 

Proper trustee. Beneficiary’s right to, S. 60, pp 264, 267 , Principle of Sb. 60 and 61, 
G, H, 264. 

Public trusts, See A, 234. 

Public and private trusts , Difference as to use of the fund, 7), 9. s 

Difference in condoning mal-administ latum by trustees, K, 9. 

Distinction between Z, A, 9. 

Attorney-General when necessary parly, P — 11, 10. 

Applicability of Cypres doctrine, J, K, 10. 

Defects m conveyancing, L, 10. 

Points of similarity, N, O, 11. 

Difference as to duration— English Law, I, J, 14. 

Purchase , of trust property by third person— General rule, T, 290. 

Absence of notice at time of— Discovery of trust at time of conveyance, effect of, 
t7, F, 290. 

Of shares in companies, IF, 290. > 

Complete conveyance to vendee neoesBary, C, 290. 

Vendee without notioe, from vendee with notice, D—F t 291. 

Vendee with notice from vendee without notice, G—J , 291. 

Bona fide vendee from trustee— Subsequent, by trustee, effect of, K , 291. 

T.4 
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Purchase— (Concluded) . 

Choscs in action, of, from trustee, — Effect, L, M, 291. 

Vendee taking better title than vendor, when, 0, 292. 

By person contracting to buy property to be held on trust, S. 92, p. 351. 
Purchaser , Precautions which, of an equitable interest should never dispense with, Q % 
R, 258. 

Benamidar — Beneficial owner — ’b liability, J, 259. 

Volunteers and, with notice, G, 333. 

* 

Q 

Qualified owner , Advantage gamed by, S 90, pp. 348—360. 

Questions , of detail, difficulty, etc . Courts opinion under, S . 31 .4— G, 178, 179. 
of detail : if Court can direct trustees on, A, B, 178 
of difficulty and importance : Trustee? to adopt what procedure, Z>, 178. 

c 

of difficulty and importance suits of trustees, Court’s jurisdiction over, E—G, 

178 and 179. 

Qui Prior est tempos c potior esl Jure, Geueral, rule, A’, 261. 

R 

Reasonable time , Setting aside Fale withirt,— What B — E , 274, 275 

for setting aside sale — Circumstances to be considered, Af, 275. 

Receipt , by beneficiary under S. 34 : Nature of, V, 181. 

Receiver , Trustee may move to appoint, for ropairs, U, 85. 

Appointment of, by Court, M t 270. 

“ Recently “ in S. 53, scope of the term A, 243 
Registered t Meaning of S, 3, p. 12, 17. 

Registration AH , 1877, S. 50— Duly registered.— meaning of, L , 17. 

Re-tmbwt sement, when trustee is entitled to, J — A, 164 
* Release, Reason for demanding— under S. 35 Expenses of— E , V, 182. 

Religious or charitable purposes, S. 105, Act X of 1865, P, 8. 

Right of beneficiary to, S. 55, pp. 245, 246, R % 245. 

Renunciation , by trustee, I—L, 227. 
by exeoutor, K , L, 227. 
by trustee— consent of benefioiaries, A/, 227. 

Repairs , trustees soliciting sanction for— Direction by Court, P, 177. 

by trustee— Sanction of Court given under what circumstances, Q, 177. 

CostB of, D t 277. Costs of and improvement,— Equities on sotting aside sale— 
How affected by fraud, E — H, 278. 

Repeal o) enactments , S. 2 and note, 11. 

Restravnt against alienations , invalid, 7, J ', 37 
on anticipation, K , A, 37. * 

,, see if— Af, 252, 253. 

Resulting Trusts , no, in case of charities, A/, 10. 

Declaration of trusts invalid, Af, N % 335 

Bequest with instructions — instruction not carried out — Fraud O, P, 335- 
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Retirement, of trustee — Difficulties justifying retirement to arise in connection with 
administration of trust, G , 302. f 

justified, 11, 303. 

Revocation , of trust, S. 78, pp. 324-327. 

Means of, adopted when effectual, F, 325. 

Destruction of will, when amounts to, \V, 325. 

of trusts not to defeat what trustees have duly done, S. 79, P , 326. 

of trusts, not to have retrospective effect, M, 327. 

Right to sue , trustee for breach, inalienable, 1 , 257. 

s 

Sate, of reversionary or future interests, IF, 108. 

by trustee directed to sell within specified time — Burden of proof — S. 22, pp. 

122—127. 

Court will never sanction, in breach of trust, A, 124. 
held to be improper, cases where, E — H , 124. 

Transfer — time — limit for, varies with nature of property, J t 124. 
twelve months the usual time, A— M, 125. 
valid reasons to be givon if usual time exceeds, N, 125. 
trustee to be given discretion, 0, 125^ 

Discretion as to, what it implies, P , 125. 

Direction to sell with all convenient speed not rendering immediate sale impera- 
tive, R— F, 125, 126. 

Nor indefinite postponement to be made by discretion to sell conveniently, TF, 

126. 

trustee liable by postponing, without excuse, A", 126. 

Persons purchasing after long period should enquire if breach of trust commit- 
ted, r, 126. 

Trust for — Court will extend time if, within period fixed will oause detriment, 
A, B , 126. 

Court will not oompel exercise of discretionary power, C, 126. 

Whether Court should Rell if, trust for sale within 5 years not oarried out, I), 

127. 

Court's sanction when necessary, for trustees for sale, A', 127. 

When such sanction essential, F, 127. 

Beason why, in breaoh of trust not enforced by Court, G, II, 127. 

Sale by Court of timber, J, 127. 

Contract for— Amounting to breach of trust if enforceable, F , 198. 
setting aside of— Time therefor, Z, 274. 

Successful impeachment of, Q, 276. 

Agreement to sell land to A— Subsequent salg of Bam© land to B-*App!icability 
of, S.91, W, 331. 

Secondary evidence, of oontents of notioe, when given, E, F, 19. 

Security , Insufficient or hazardous, test of, Y , 84. 

What, should be realised by trustee, P, Q , 88. 
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Security — (Concluded). < 

Testator's approval of, no reason for trustees continuing it, R , 88. 

Reason, S, 88. 

Debtor's bond not a sufficient, T, 88. 

Duty to enquire, if, is safe, V, 89. 

mode of protecting deed and security, IT, 89. 

Power of court to require, Z, 269. 

Service , On opponents to application beyond jurisdiction, R, S , 307. 

Set off , No, allowed to trustee, S. # 24, pp. 148, 149 

Where the loss and gain arise out of same transaction, O, T\ 149. 

Where loss and gam arise from two distinct transactions, P, 149. 

Mutual demands to be m respect of some rights, C, H , 259. 

Sm. C. Courts , Whether, could enforoe trusts, M, N , 79. 

Solicitor , Bearor bonds, if can bp left with, T, 162. 

Sohcitoi trustee , Disability of, P*—S, 236. 

Social trusts , Ministerial and discretionary, O, 15. 
will prooeed, S, 248. 

Specific Relief Act, Trust as defined in, C, 13. 

Trustee as defined in, R , 17. 

S. 10, O, 85. 

S. 11, P, 92. 

S. 12, 7, 245. 

Stamp Act, 1879, Art. 36 — Gift deed with direction to maintain donor, Q , 56. 
Stop-order, Fund being m Court, B — F, 261. 

Supet stitious uses, Englieb aud Mahomedan Law, B—K, 36. 

Gift to — English and Indian Law, F , 37. 

Survival of trust, B. 76, p. 323. 

T 

s Tenant for life, Indication in favour of allowing, to enjoy specifically, W, 105. 
Examples of allowing, to enjoy specifically— X, Z, A, 105- 
Proportion of value cc — Euglish Law, X, 108. 
when— could sue lor deeds, T, 161. 

accepting money in consideration of something to be done which is prejudicial to 
the trust property, N , 345, 

Purdanashin lady, O, 345. 

Any advantages gained by, co-owners, mortgagee, 77, 349. 

Renewal of lease, 1, J, 349. 

Waste, K—M, 349. 

Production of title deeds, N t 349. 

Tenants-in-common, Co-owners and, not standing in fiduciary relation, N, 273. 
Testamentary documents, Instrument inter vivos, when deemed testamentary, K, 52. 
Thelluson Act t English Law, H, 37. 

Title , Trustee to protect, to trust property, S. 13, pp. 84 — 90. 

adverse to beneficiary, trustee should not set up, S. 14, pp. 91—93. 
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Title-deeds , Suffered to remain with indebted *.o- trustee, X, 89. f 

Trustee's solicitor may keep, Y, 89. 
trustee’s right to custody of, S. 31, A — E , pp. 160 — 163. 
left with solicitor — Trustee’s liability, G, 161* 
trustee’s right to — Mortgage of life estates, X, 161. 

When cestui quc trust may sue for, L , 161. 

When — may be with solicitor, &, 162. 
made of protection of, W , X, 162. 

Safe way of deposit of, F, Z y 162. • 

Mode of deposit of, when they are non-negotiablc trust securities, ii, 163. 

oustody of, C— F, 254. 

trustee may sue for oustody of, G, H, 254. 

not with trustee — Effect, I, 255. 

Improperly handing over — Effect, K , 255, 

Custody of— Tenant for life, L — 27, 256. 

Transfer , by order of cestui que trust -Inquiries by trustee, M, 250. 

Bight to — , beneficial interest, S. 58, pp. 256—261. 
of greater right, X, 258. 

obtaining, of equitable interest fraudulently, Q, 301. 

to one for consideration paid by another, S. 82, pp. 331 — 333. 

Object of S. 82, S, 332. 

Scope of S. 82, T t 77, 332. 

for illegal purposes, S. 84, pp. 336 — 338— Object of S. 84, V, 336 ; Scope ol 
S. 84, IF, X, 336. 

Pursuant to lescmdable contract, S. 8G, pp. 339, 340. 

Scope of S. 8G, T, 339 ; General doctrine, £ 7 , 339. 

Transferees , decree against, G, 252. 

Saving of rights of certain, S. 64, pp. 289—292. 

Transfer or, in pan delicto with defendant, J, M y 338. 

Trusty whether known to Hindu and Muhammadan Haws, E—Jf, 2. 
if known to Hindu Law — Law before Act II of 1882, 7 T — F, 4, 5. 

Hindu Law of, and English Law compared, IF, 5. 

Hindu — , how far governed by English Law before Act II of 1882, X — Z, A t 5. 
Defined, S. 3, pp. 12—16. 

Definition , Euglish Law, £7— X, A, B, 13. 
aB defined in Speoific Belief Act, C, 13. 

muBt be annexed to the ownership of property — English and Indian Law, X— Z, 
16. 

Classification of, pp. 13 — 16. 

Public and private — Difference as to use of fund ; D, 9. 

Distinction between public and private, Z, A, 9. 

Express, implied, D, E t 13. 

Express, are either executed or executory, F t 14. 

Either private or public, 77, 2, 14. 
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Trust — (Continued). ' 

In, confidence need not be express, A , B, 16. 

Confidence in whom to be reposed- -English and Indian Law, C, D, 17. 

Public and charitable— English Law, K, 14. 

Public purposes how difier from oharitable, L, M, 14. 

Resulting and constructive, G , 14. 

Simple and special, N , 15. 

Lawful and unlawful, S, 15. 

Voluntary and for valuable consideration, P, 16. 
created for unlawful purpose — Effect, S. 4, p. 32. 

created for two purposes one unlawful and other lawful — Effect, S. 4, p. 32. 
purpose of, when lawful, S. 32, pp. 32 — 40. 

Of creation of, Chapter II, pp. 32 — 72. 

* may be created for lawful purpose, S. 32, pp. 32 — 40— English Law, P, 33. 
Unlawful, not permitted 'by law, Q, 33. 
partly lawful and partly for unlawful purpose, Ii — U, 33. 
for illegitimate children, V—Y, 33. 
for corporation — English Law, A, 34. 
for creation of perpetuity, B — E y 34. 

Immoral— Irreligious, Z, 34. 

Existence of cestui que trusty if, necessary for, to take offect, L, 35. 

Settlement of family property for maintenance, M } N, 35. 
in restraint of marriage, 0— F, 35. 36. 

to take effect on future separation of husband and wife, IF, X y 36. 

^nknown to law, F, 36. 

Parsi religious ceremonies, G, 37. 

The Thelluson Act— English Law, Jf, 37. 
for splitting votes — English Law, S t 38. 

Consequences on settlor of creating an unlawful trust, B — D, 39. 
to perform act9 not beneficial to any human being, IF— A, 39. 
for sale, 7, 39. 

for moveable property, S, 5, p. 41. 

Scope of S. 5, 77, 41 : policy of S. 5, F, 41. 
to be proved by writing, W y 41. 

for immoveable property, S. 5, pp. 41—43 ; Soope of S. 5, U , 41 ; policy of 8. 5, 
7, 41. I 

Handing over property in anticipation of death — creation of, B — D, 42. 
creation of, S. G, pp. 43—67. 

Scope of 8. 6, P. 44. 

English Law, Q, 44. . 

Difference between English and Indian Law, P, 44. 

Reason for the rule in S. G— Language of, deed, V t IF, 48. 

Two modes of creating— English Law, S— U f 44, 45. 

“ should transfer trust property ” in S. 6— Meaning, G t 52. 
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Trust— (Continued) . 

Applicability of S. 6 to deed of gift by Muhammadans — Necessity for possession, 
D — F t 54. 

Father opening aooount in son’s name— Declaration of trust, U, 45. 

Rule of Euglish Law, V, W t 45 

Uncertainty as to beneficiary, X — Z, 45, 46. * 

as to family, X— Z, A—C , 45, 46. 

Created when author of trust indicates with icasonable certainty, pp. 45—48. 

as to heirs, D, 46. .• 

as to relations, E — ft, 46. 

as to descendants, I, 46. 

as to devolution in case of unceitainty, J, 46. 

Where intention of objects doubtful, K t 46. 

Where theie is no cestui qtte trust to enforce, h 1 M t 46 ’ 

Examples, X, 47. 

Uncertainty as to subject-matter, N — Q, 47. 
to wife, O— 6, 47. 

Example, ft, 47. 

Difference between uncertainty as to property and as to beuehci dries or details 
of trust, ft, 47. 

Uncertainty as to way in which property is to bo applied, ft— ft, 47, 48. 
Uncertainty arising from want of evidence, I, 48. 
raised by some implication, X—Z, 48. 
words creating, — Example, G\ ft, 49. 

Gifts with the certain words held not to create, E — ft, 49. « 

CauBing embarrassment and difficulty, ft, 50. 

Test as to existence of, ft, 50. 

Extent of interest taken, T—W, 51. 

creation of — one of essentials, transferring trust ptopcrly to trustee — Indian Law 
—English Law, ft— ft, 51, 52. 

Extension of English principle to Hindu Law, E , F, 52. 

Transmutation of possession, if necessary, 11 — J t 52. 

Incomplete gift, whether can be construed as declaration of, 0— Q, 53. 

Court’a power to construe imperfect gift as, ft- X, 53, 54* 

Mere promise not, A, 54. 

Doctrine of transfer of ownership by acknowledgment of, if applicable to India, 
ft, 54. 

of moveables, C, 54. 

Subsequent disposition by settlor — Effect, G, 55. 

Execution of — Control of Court, ft , 55. * 

Party setting up secret — Evidence, /, 55. 
for benefit of absent Hindu, J, 55. 

General rule as to who can create— English Law, ft, 57. 
declared by will— Constructive trust, X , 57. 
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iTrust — (Continued). 

who may create, 8. 7, pp. 57 — 61. 

Power of King to create, C, JD, 58. 

Power of corporation to oroate — English Law, E, 58. 

Power of lunatics to create, F — J> 58. 

Power of bankrupts to create trust, Q, 59. 

Power of traitors, felons, and outlaws to create, U, 59. 

Power of married woman to oreate — English Law, Y, W, 60. 

What property may be tr&nsferred, F, 61. 

Property not in actual possession, G, 61. 

Property inalienable by statute, H, 61. 

Pay, pensions etc. of military and naval officers — English Law, I — If, 61. 
Subject of, S. 8, pp. 61—63. 

Reason of S. 8, X, 63 — English Law, X, 63. 

Property inalienable by reason of public policy, N , 62. 

Expectancies, O, 62. 

Title of honour, JP, Q, 62 

of a recipe for making medicine, R — T, 62. 

of immoveable property without jurisdiction of Court, U y 63. 

of moveableB situate in foreign country — English Law, V, 63. 

Ancestral property of Hindu joint family, W, 63- 

Presumption that infant takos not as trustee but as bonefiuiary, JJ, 67. 

No one bound to accept, S. 10, p. 65, U , S , 68. 

Acceptance of, S. 10, pp. 65, 69, 70. 

Custody of trust-deed, effect of, F y 69. 
may be inferred from long silence, F, 69. 
may be passive, T, 69. 
created by deed — Evidence of, U y 69. 
by express declaration, V , 69. 

Effect of, TY, X t 69. 
by conduct, Y, 69. 

Examples of conduct that may lead to interference of, Z % A -7), 69. 

Effect of lapse of time, (7, 70. 

of proof of will, if, 70. 

includes all the trusts, 7, 70. 

Disclaimer of, S, 10, pp. 65, 70—72. 

principle as to, J y 70. 

Mode of, if. 70. 

by deed, L, 70. « 

by conveyance to accepting trustees, M — O, 70. 

by oonduct, I\ 70. 

# 

by counsel at the bar, Q, 70. 
oralJy or by written declaration, R, 71. 
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T? lists — (Continued). * 

Disclaimer by renouncing probates, S, 71. 

partial, by renouncing probate, S — U, 71. 

delay in, effect of, V — X, 71. 

costs of — English practice, Y — C, 71, 72. 

Trustee to execute, S. 11, pp. 72 — 80- 

Essentials for creation of, E — G\ 73. 

Author cannot modify, once created, IT, A, 77. 

method of investing, fund — lease where subsequent consent valid, G\ 78. 

Case wheie all interested parties are not before Court, L, 79. 

Whether Small Cause Courts could enforce, 31, N, 79. 

undertaken must be performed even at tliB risk of becoming pert Dually liable 
92. 

improvements by receivor with sanction and consent — Life-tenants add re- 
mainderman, rights of, re, the sum spent, il/,'110. 

Express, necessary for charging compound interest, N, O, p 146. 

Breach of, several trustees involved in, — Practice as to costs, J, K, 157. 
proper expenses in respect of execution of, P— fj, 165—168. 

Void — Expenses — Right of trustees, V, TP, 167. 

Voluntary — , setting aside of — Trusteed right to expenses, A', 168. 

Power m instrument of, in respect of increasing the number, how far Court bound 
by, L, 3J7. 

breach of, liability of gamer by, N, 173. 

breach of, by beneficiarj his liability to trustee Q-Z, 173—174. 
property, management of : right of trustee to apply to Court for opinion in respect 
of, C—J, 175 and 176. 

Public, charitable, and constructive— Whel her S. 34 applies to, X, 176. 

businesi, completion of . settlement of accounts of trustee, if, P, 180. 

express tiust settlement of accounts of trustee under S. 35 — Release under seal^ 

X, 181. 

by parol kind of acknowledgement by beueliciary uuder S. 35 Release, Y — *1, 

181. 

Simple— Powers of trustees, I, 183. 

Special — Trustee’s powers, J— L, 183. 

indefinite — Notice to cestui que ti list Trustee’s liability, 0, 183. 
property, how sold, F — R, 194, 195 

sale of —property, Court's decision in doubtful cases, S, 195. 
breach of, by bale of the estate, G , H, 198. 
raising money by sale of estate— Effect, G, H, 198 
property, sale of transfer for, R — G, 201, 202. 
estate, time foi d^posol o r , R, S. 201. • 

estate nature of direction to sell with all convenient speed, T — W, 201, 202. 
settlement provision for receipts by truster— Effect of, *4, 206. 
settlement provision for giving receipts by— omission of effect of . reasons 
X — Y, 206. 
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TfnaUt — (Continued). * 

. fni payment of debts — Duty of purchasers— Common law principle ; modification 
by statute, M—Ii, 207, 208. « 

for sale . one of beneficiaries abroad ; trustee’s power to give receipts, S, 208, 
for sale ; nature of receipt by trustee, />, 209. 

Religious — one trustee giving receipts * effect of such receipts, L } 209. 
a joint office, reason, Q, 211. 

for conversion of estate into money : disagreement between trustees, It, 211. 
for payment of debts creation; generally irrevocable — bow to bo paid : time- 
barred debts; P — W , 214 

for creditors who come in within certain time, A", Y, 214. 

for payment of debts : payment to creditors bow made G , li, 218. 

Survivorship of — Power of appointment of new trustees m settlement, A — F, 

. 223. 

Devolution of — office . Death of survivor, (r, 223- 

funds, investment of, Q , 225. 

acceptance of, G — L, 227. 

what amounts to acceptance of, G , 227 

Non-disclaimer within reasonable time presumes a ceptance of, II, 227. 

Religious — Assignment . Delegation! If either valid, Z , A, 229. 

How — money to be sent to foreign place, M, 230. 

Public and private, F , 232. 
a joint office, Z , .1, 232. 

Charitable, K , 233. 

for sile — Acceleration of trust - consent of benelieiarios. U, P, 248. 

Rectification of — Suit by representatives of testator, *1, 249. 
uot to fail for wmtof trustee, N, 282. 

Right to sue for execution of — S. 59, pp 262, 263. 

Author’s intention carried out \V, 263. 

Court executing its power retrospectively, A", 263 
Court, carrying, though difficult, Y, V , 263. 

Trustee’s uon-cxncution not prejudicial, A, 263. 

Mode of execution, B—E, 263. 

(а) If settlor has proscribed a rule, Court will adopt it, 13, 263. 

(б) Procedure of Court in abfcuce of rules by settlor, C, 263. 

(c) Trust not permitting equal divisioi -^Procedure, D, 263. 

\d) General intention when will be carried out, E, 263. 

Petition to be discharged from office of, S. 72, pp. 305-^307. 

Suit for administration id— Appointment of new trustees — Sanction of Cou 
necessary, Z , A , 314. 

Survival of, S. 76, p. 323. 

Survival of — Power m settlement for restoring original number on death of 
trustees, — Effect of, survival of, on, JJ. A, 323. 

Trust estate passes to survivors among joint trustees, O, P, 323. 



INDEX. 


35 


Trusts— (Continued). » , 

Power vested in two trustees jointly, not exercisable by either ot them singly, 
Q , 323. 

of the extinction of, Ch. VIII, Ss. 77-79. pp. 323 — 327. 
how extinguished, S. 77, pp. 333—324 
Scope of section, S 77, K 324« 

Complete fulfilment of purpose of crust— Effect, S , 324. 

Revocation of, S. 78, pp. 324, 327. 

Irrevocable, X—Z, A, p. 325. 

Existence of debt — Assurance, AT, 325. 

Form which assurance assumes, V, 325. 

Trustee himself creditor — Deed irrevocable, Z , 325. 

Creditor not^party to dead — Enforcement (if, J, 325. 

Revocable, ft— if , pp. 325, 326. ’ 

when revocable, ft, 325. ’ 

Revocation not to defeat what trustees have duly done, S. 79, p. 326. 

, Revocation of — Voluntary settlement on, irrevocable, when once acted on, I, 
326. 

Even when property becomes re-vested in settlor, J, 326. 

Voluntary trust subject to payment *of settlor’s debts, revocable m effect, K, 

326. 

Voluntary settlement, ft, 327. 

Revocable— Rjvo^itiou — Coudit ous payment of amount to trustees, 17, 326. 
for benefit of creditor, when ceases to be revocable, D, ft, 324 
Right to rev )ke being personal, not exercisable by representative of settlor, ft , 
326. 

Onus on creditors to establish irrevocability of, in their favour, Cl, 326. 

not enforceable after another’s death, if, 326. 

of certain obligation in nature of, Cb. IX, Ss. 80-9G, pp. 327—353. 

Scope of Ch. IX, N, 327. 

Obligation in nature of— Where it does not appear that transferor mtended to 
dispose of beneficial interest, S. 81, pp. 327 — 331. 

Scope of S. 81, O, 328. 

General rule, P, 328. 

Other rules, W— Z, A , 330. 

Where obligation in the nature of, is created, S. 80, p. 327. 

* 

Principle of resulting, Q , 328. 

Way by which, result, ft— <7, 330. 

By presumption, ft, 380. 

From intention expressed, C, 330. 

Where no trust is declared on any part, D f 330, 

Where trust is declared of part only, ft, 330. 

Mistakes, ft, 330. 

Fraud and mala fides % G % if, 330. 

Vagueness in instrument, J, 330* 
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Taints— (Concluded). 4 

Illegality of, J , 330. 

Resulting — Exceptions under English Law, N — R , 331. 

Chanties, 2V, 0, 331. 

Presumption of advancement, P,Q, 331. 

Trust for — marriage settlement, 72, 331. 

incapable of execution, or executed without exhausting trust property, S. 83, pp. 

333-336. 

Such incapacity may be duo-lo — Vagueness, F, 334. 

Being void for unlawfulness, <t f 334. 

Failing by lapse of time, 77, 334. 

Unexhausted residue — other cases , J, A”, 334. — Exception under English Law 
— charities, 7 ,, 334. 

‘Declaration of, invalid — Resulting, M,N, 335. 
to whom results— English &nd Indian law, T, 336 
property settled with unlawful purpose, F— #, A—F , pp. 336—337. 
partly lawful and partly unlawful, G — /, 337. 

Effectuation of Uulawful object, 0, 338. 

for religious purposes— Invalidity — Recovery by heirs — Limitation, P, 338. 
Purchase by person contracting to b\iy property to be hell on, S 92, p. 331. 

Trust Act , Necessity for, A — D, 1. 

how far based on pro-existing law, 7 — J, 2. 

Applicability of the Act, K, L % 2. 

Local extent why limited, N — P , 3, 4. 

Applicability of, to Bombay, Q, 4. 

Applicability of, to Rangoon, R , 4. 

Tiust and poirei Mixture of, T, 13. 

How distinguished from trust with power annexed, U , 16. 
w Trustee , Manager of a joint Hindu family, not n trustee, Ti — K, 5, 6. 

Hindu woman succeeding to estate of male not, for those who come after her, 
J — L, 8, 7. 

Difference m eoudonmg maladministration by — Public and private trusts, E, 9. 
as defined m Specific Relief Act, E, 17. 
as defined in Limitation Act, F % G y 17. 

Qualification of, H> 17. 

Whether, is to be named— English Law, A, 51. 

Failure of — Rule of English Law, X — #,51. 

Owner, when constitutes^himself, for another, L — N, 53. 
holding for benefit of legal representative — Evidenoe, 7C, 53. 

Devisee as— English and Indian Law, F, 56. 

Qualification of, 2V— <3, 65, *66. 

Who may be, S. 10, pp 65 -68, 
can Sovereign be, 72— U, 66. 

Secretary of State for India,— Government, V — W, 66. 

Bank of England whether can be, X f F, 66. 
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Trustee— (Continued). • 

Infants whether can be, Z t 66. 

Infant cannot he guilty of breach of trust, *4, 67. 

Feme covert,— EnqliOa Lvw, C, I), 67. 

Who may be — Life convict, K t 67. 

Bankrupt not absolutely disqualified to be, F, 67 
Cestui qui trust, wlnther can be, G, IT, , 67. 

Trusteeship with power to appoint successor, 7, 67 
Care to be taken to secure adequate number of, if, 68 
Executor de son toil, K, M, 68. 
acting ambiguously, IT, 71. 

To execute trust, S. 11, pp. 72—80. 

Duties and liabilities o f , Ch. Ill, Ss. 11 — 30 ; pp. 72 —80 
Meaning of, H, 73. 

Objection to, 7, 73. 

Suit for declaration that defon lilts ai -i n >i 1 i.vtul, nature o r , ,7, 73. 
cannot set up adverse title, K, Tj, 73 
de son toi t, M, N> 73. 

to execute tru^t according to its dnectioii^, 74, 75. 

to assume validity of trust, 0 75. 

not to be passive, 77, 7, 75. 

but may wait till fully appointed, J, 75. 

to satisfy himself about beneficiary entitled, K, 76. 

sued for breach entitled to benefit of debt, 7y, 76. 

corpus of trust estate, if can be sold fir decree against, p3rsonally, M , JV, 76. 
estimate of — ’s conduct how made, 0, 76 
discretion of, as to expenditure, P, Jl, 75, 76 
extent of his power, S, 77. 

duty of, and persons having notice of trust money, 7’, 77. 

Procedure where surviving, cannot easily manage, U t 77 
Solicitor advising broach of trust — Effect, V 9 77 

Court may solve questions between, and others without adminiptering trust, J t 

79. 

duty of, for sale, L, 79. 

to inform himself of state of tiust property, S, 12, pp. 80—84. 

should make enquiries as to property, the trusts and trust documents, B — 1), 

81. 

should find out if property is well invested, JS t 81. 
not liable for predecessor’s breaches, F, 81. 

but, should make inquiries as to acts of predec ssors, O— /, 81, 82. 
exception, when such inquiry need not be rcmde, J — K t 82. 
effect of not searching for notices of incumbrances, L , 82. 
roason for, not being liable after due search, M, N, 82. 
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Tr?«^-*(Oomioued). * ^ 

must not allow property to remam under Bole control of co-trustee, 0, P, 82. 
should make inventory of chattels settled in trust, Q, 82. 

suing for protection of trust property under legal advice if indemnified Against 
costs, R, 83. 

should get in any outstanding fund, without delay, '1\ 83. 
even though loan was made by author cf trust, U, 83. 
exception to this rule, F, 83 

Whether liable for subsequent depreciation of unauthorised investments, IF, 

83. 

should invest monies as soon as possible, A', 83. 
to act gratuitously, /?, 84 
Exceptions, A- -K> 84. 

# funds outstanding On personal security to be recovered by suit, F % 84. 

Even if debtor is co-trustee, G\ 84 

to protect title to trust property, S. 13, pp. 84—90. 

No obligation to sue, if suing useless, H , 85. 
to prove suit would be u^elt“*s, /, 85. 

So.ioilor’s advice will no excuse, failing to re. wer '.rust fuiF, J , 85. 
nor the fact that debtor’ . credit may be injured, AT, 85. 

Eaoh instalment due to bi sued tor, L % 85. 

may bring action for proofs against stranger, Jf, 85. 

recovery of property nob lost 's by default, N, 85. 

to muntain and defend all necossary actions, Q , 86. 

but such acts must be reasonable and proper, R , 86. 

must generally consult the Court, S , 86. 

may move to appoint receiver for repairs, U, 85. 

but should not sign receipts before actually receiving money, F, 85. 

confidence reposed in, is consideration enough to make hun liable, IF, 86. 

rule of conduct for gratuitous, X t F, 86. 

Some rule for paid, Z t A, 87. 

to be deliber ite and cautious m administering trusts, B % 871. 

but should, not elaborate but reasonable precautions, 17-— F t 87. 

liable duly for gross negligence, G, 87. 

test of — ’s liability, H y J, 87. 

duty to safely invest trust funds, J, 87. 

not to allow trust funds to be outstanding on personal security, JT, 86. 
even where they are not regularly appointed, L , 88. 

Debts to be soon reduced to possesion, M> 88. 

Procedure where whole debt cannot be recovered, N , 88. 

When securities should be realised, P, Q , 88. 

Testator’s approval of security no reason for, continuing it, R , 88. 

Keason, 8, 88. 

Liable for loss due to debtor’s insolvency or extinction by limitation, U, 89 . 
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Trustee — (Continued). • t 

fa 

Duty to enquire if securities are safe, V, 89. 

Mode of protecting deeds and seruntiy, \V t 89. 

Title deed suffered to remain with indebted co-trustod, X , 89. 

— ‘s solicitor may keep title deeds, Y, 89. 
to protect property by due registration, 89. 
to investigate title of property brought by them, A , 89. 
to protect property from being wasted, B, 89. 
but, need not make repairs, C , 89. 

not bound to insure against fire, or oontmue such insurance, />, 89. 
notice to be givemto ofhee, of settlement in life insurance) cases, A’, 90. 
when entitled to expenses, F — J, 90. 
to consult Court in doubtful cases, A', 90 

English Law— Procedure for obtaining advice of Court etc, A — S, 90. 

must assume the validity of trust, T t 91 

canuot himself set up title to trust propcrLy, (J, V , 91. 

nor can, set up a third party’s title against tiust, W - ) y 91. 

not to set up title adverse to beneficiary, S. 14, pp. 91—93. 

may invoke Court's discretion without performing trust, J, 92. 

Arrangement between, and cestui que trust , A, 93. 

Case under English Morbmaim Act — Whore action against, was barred, F , 

93. 

Care required from, S. 15, pp. 93—101. 
should take reasonable care, G — A', 94. 

Test of reasonable oarc, L f A/, 94. 

acting under legal advice is evidence of diligence, JY, 94. 
whether bound to transact benami personally— Delegation, l) t 95. 

When, liable for agent’s default, i\ 95. 

TruBt property stolen by— ’i, servant, (J, li, 95. 

Distinction between criminal act of strangers -and an act by agent appointed by, 
himself, S , 95. 

Reasonable care of articles whose ownership passes by delivery, U\ 95. 

Bad faith in, (/, 96. 

Proof of bad faith, K, 96. 

to invest money not applied to trust purpose?, 11', 96 

Case where investment wan defined, A", 96 

for purchase, Y, '/*, A, IS, 96 

duty to evaluate property correctly, Y , 96 

to secuie marketable title, /if, 96. 

Legal estate to be secured, A, 96. 4 

never to speculate without read y money , D, 96. 

not to insist on beneficiary pn>ig ideate ltfcue delivery of trust property to 

him, C, 97. 

Custody of deeds, D, 97. 
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{Trustee— (Continued). * 

to guard against improper use of bonds, E, 97. 
non -negotiable securities, custody of, F, 6\ 97* 

Custody of stocks— Case ^here le-s elaborate piecantions held sufficient, 27, 

97. 

Debts to be realised speedily, T—K, 97, 98. 

Releasing or compounding dfbts, L, 98. 

bound to keep money in reliable banks though not to bis own credit, M } JV, 98* 
must not keep it in deposit longer than necessary, 0 — Q, 98 
Trust fund must not be placed beyond— ’s control, 22, 98. 

Liability of, for keepmg money in bank where it must not be placod. S — W , 98 

99. 

Indemnity clause will not save, X t 99 
9 When not liable for failure of bond, > r , 99. 

whether bound to reahs^a deteriorated investment, /f, 99. 
must not join in contributory mortgage, -1, 99- 
depositing money payable to either of co-cxecutors, B , 99 
loan to co-trustee, C, 99. 

loan not to be given on mortgage to one of several trustees, 22, 99. 

not competant to assent to condition not to demand money lent on mortgage, E, 

100 . 

for sale relying entirely on co-trustee, F, 100. 

for sale, (7 — X, 100. 

competition to be invited, <7, 100 

Expert should be employed for correctly estimating property, H, 100. 
option to purchase in future never to be given to intending purchasers, 2, 100. 
Joining in Hale with sLrangois. 2, 100 
Mixing trust property with pnv,i«c property, K, L , 100. 

Kuburauoo, M f 101. 
letting vacant property etc , A", 101. 
tutted tig rents to get into an cue, U, 101. 
covenants of settlor to be eu forced, P, 101. 
repair, duty to, Q, 101. 

A c signraont perfect only after notice given to, or dobtor, 22, 101. 

Discretion given to, as to time of sale, P, 107. 

Direction to sell with all convenient speed, construction of, S, 107 
to be impartial, S. 17 , pp 108—111 
S 17 , cxpl aiucd, B t 109. 

Scope of S. 37, (2, 109 

Powers of sale and purchase — Life-tenant not to be unduly .preferred, D, E, 109 

Trusts to raise debts by 1 saJe of land — Interest of life-tenant not to be unduly 
sacrificed, E, 109. 

Purchase of woodland estate, G, 109. 

Purchase of mining property, etc., 2/, 109. 

not to be Bwaved by moral consideration and deviate from trust, 1 , 109. 
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Trustee— (Continued). 

not to pay one benefioiary before paying others, J t A\ 109. 
must not exert influence against interest of beneficiary, L , 110. 
having choice of investment, N, O, 110 
Discretion of, not to be interfered with, 7 J , 110. 

Reason of the above rule, Q , 73, 110. 

Examples of discretion of, S — V, 110, 111. 
to prevent waste, S. 18, 111 — 114. 

Scope of S. 18, TF-y, 111. 

Rule in S.J18, explained, Z, A, 111. 

Duty of, to sell wasting and reversionary property— Reason of rule— English 
Law, 73-7?, 112. 

not to destroy account books, 73 , 114. 

mixing trust accounts with his own, E, 114. » 

sanctioning, rendering of improper accounts, F, 114. 

bound to keep cloar and accurate accounts to furnish beneficial y full and accu- 
rate information, S, 19, 114 — 116. 

S. 19, explained, 73, 114. 

Pnnciplo of S. 19 applied to agents, execuLors and receivers, C\ 114 
Entitled to vouchers after execut'on of trust, //, 115. 

Refusal of, to account— Costs of suit, I, 115. 

Chicanery of— Costs, J i 115. 

liable to costs if accounts kept in confusion, K t 115. 

liable to costs, if contrary established to denial of assets, L , 115. 

Taking account against — His good faith to bo est ibli^hed, 77, 115. 
is entitled to professional assistance, O, 115. 
must keep accounts, P, Q , 115. 

what kind of information to be supplied, & — U, 116. 

not to invest in personal security, 7?, F, 118. 

even if larger interest is obtainable, (7, 118. 

oven if there be joint secutity of several obligor*. 77, 118. 

even to one to whom testator himself lent on personal security, 7, 119. 

not to acsommodate person, J— M, 119. 

lending should uot employ the same solicitor as tne borrower, 73, 119. 
must not engage not to realise for a long period, S, 120. 
tenant for life not to be favoured m N, 119. 

in trade, O— (2» 119. % 

bound by directions of settlor, V, 120. 

if expressly empowered, may lend on personal security, W— Z, 120. 
condition annexed to the power must be strictly observed, A—E. pp. 120, 121. 
Trustees may not lend on mortgage to one of themselves, O t 121. 
existing mortgages, 77, 121* 

Mortgage of undivided share or of reversion, 7, 121. 
not adviBed to advance on Becond mortgages— English Law, J, 121. 

T 6 


> » 
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Trustee— (Continued). 

Sale by, directed to sell within specified time, S. 22 ; Barden of proof, 122, 127. 

For sale, to sell most advantageously for beneficiaries, It, 123* 

liable for missing condition of prope'ty, S, 123. 

practice regarding & lies — Beneficiary 'a conditional contract, U, 123. 

not bound to assent to cestui (jnr trust's choice of offers, V, 123. 

cannot mortgage, W , X, 123. 

not to grant leases, Y . 123. 

Court will not cancel bona fide contract because another offer high price, Z, 123. 
Trustoes severally responsible for sale, B, 124* 
responsible for improper delay, I, 124. 

Liability for breach of trust, S. 23, 127-148. 

' Measure of liability of, K, //, 129. 
liable for breach of trust," V , 130. 
liable even if no consideration, \V , 130. 

Immatena 1 , if, gains no benefit by breach, A", Y, 130, 

Causing loss and gains to trust, Z, 130- 
Fraudulent inducement by, A , 130 
Liability of, for accidental losses, T), K, 131. 

Liability of, for being misled by foieery, F, G, 131. 

Liable for losses and dott rioration due to not obeying directions iu truht deed, 
U, 1 , 131. 

Neglect to pay premium — -vhen and bow liable, J t 131. 

Insurance, liability of, with references to, K — M, 131. 

Non-conversion of trust estate, liability for, A T , 132. 

Time fot realisation and conversion, O — R , 132 

Property of wasting and perishable nature to be immediately converted, S, 132 
Express power to retain, effect of, T , 132. 
trustee’s, liability, extent of, U — IF, 133. 

Defaulting, not exempt from liability by retmng, Y, 133. 

Estimate of liability of, for breach, Z , 133. 

Cases where, liable for more than he receive 1, A , IJ, 133 
Pi oof of condition*, C, 133. 

Third person acting as, not liable for breacb, 0, 134. 

Strangers when liable a*, P, 134. 

Strangers when not liable a*, Q, 134. 

When trustee liablo lir their agents and when agents themselves liable, T- V, 

135. 

Breaches by, of charities, *W, 135. 

Bankruptcy of, AT, F, 133. 

Reason why limitation is no bar to suit against express, 8, 138. 

Whfen, presumed to have received interest, IV, 144. 

When, need not pay interest. 
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Trustee — (Continued). 

Active calling m of trust moneys for embarking them in trade necessary for 
charging compound interest, F, 146. 

Partner, employing trust funds in trade, 1\ Z, 147. 

No set off allowed to, — S. 24, 148, 149 ; suction explained, J — J7, 148, 149. 
Non-liability of, for predecessor’s default, S. 25, 149, 150. 

Inquiries as to acts of predecessors, K, T, 150. 

Non-liability for co-trustee’s default, S. 26, 150 — 154 ; section 26 explained, £7, 
150 ; Reason for rule in S. 2G, V— X, 151. 

Protection against act* of co-trustees — English Law, Y , Z. A — C, 151, 152. 
Negligence of trustee, D — II, 152. 

Fraud of, J, 152. 

muBt not put an end to trust funds out of bis control, J — h, 152. * 

must prevent threatened breach of trust, M, N, 153. 

Liability of Hindu, before ihe Act, O, 153. 

Liability of, when he allows trust property to be received by co-trustee, 7\ 153. 

Liability of, when he knows of intended breach by co-trustoe, (J — S, 153 

joining in receipt for conformity with co-trustee, if liable, T — Z, .1, J>, 153, 154. 

joining in receipt, rule as to, r l\ 153. * 

joining in receipt, re;uon for the rule as to, U, 153. 

joining m receipt, application of the rule as to Y, Z, 154. 

joining in receipt must not permit money to be with co-trustcr, A , I>, 154. 

Joint liability of, excluded by express contract, / ), F, 155. 
representatives of deceaEed, liability of, L — N, 155, 156. 
if liable, when benefited incidentally, O , F, 156. 

breach of, committed at instigation, request or with consent of beneficiaries — 
Liability of trustees, L, 157. 

One— solely chargeable when he takes more active part in breach, /— i>, 157, 
Indemnity of, 158. 

paying without notice of transfer by beneficiary — Nou-IiaLihty of, S. 28, 158. 
liability of, when beneficiary’s interest forfeited to Go\oruruont, S. 2'J, 158, 
reason for the rule, N, 158. 

Bonds to bearer— One half by each of two trustoer — Absconding of one — Liabi- 
lity of other, £7, 162. 

Securities held by — who is a debtor to estate, V ", 162. 

liability of, for not taking precautions as to protection and deposit of title deeds, 
A, 163. 

right of, to reimbursement of expenses and to recoupment for erroneous over- 
payment, F—M, 163—172. 

> 

right of, to reimbursement — General rule, G, 164 

right of, to reimbursement when trustees have been wrongfully appointed, 77,184. 
under settled Land Act, 1882— Reimbursement, 7, 164. 
whether entitled to interest or costs, ilJ, N, 164. 
debts due by—, set-off of, 0, 164. 
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}rru$te&- (Continued). 

right of, to expenses — Nature of such expenses, P, 165. 
if entitle d to travelling expense*-, J65. 
employing solicitor, if entitled to expenses, B, 16 5. 
right of, to expenses incurred properly, 6’, 2’, 165. 

right to expenses — what are and what are not proper expenses, 7/ — /, 165, 166- 
employing one of themselves as solicitor — Liability, J, 166. 
if, may give foes to counsel, K , 166. 

whether entitled to couth of opposing a Bill in Parliament, L , 166. 
right of, to extra costs, M , 166* 

if entitled to costs in defendiug his conduct in administering tru.it, N, 166. 
if entitled to allowance for expenses besides remuneration, O, 166. 
extraordinary expense*- — , if trustee is entitled to, P, 167. 
if entitled to costs paid by him to attorney or solicitor, Q, 167. 

Employment of agent by, costs, R , S , 167. 

Debts incurred by — Right of indemnity — Creditor’s right to stand in place of 
trustee, T, U f 167. 

Advance to — by cestui (pie U list — latter’s right, l r , 168. 

agent of — , if liable to account, #,*168. 

agent of — if liable as trustees dc son loft , A , 168. 

of two c-.ti.te.- — Incurring expenses in respect of one estate — His right to recoup 
it from the other, JS — D , 168. 
right of, to out of pocket expense?, E, 168. 
to keep account of expenses, F, 168 

if failure to keep account by — affects his allowance, G, 168 
expenses incurred by — a lien on ehtafce 77, 169. 

Lien of — when paid . Nature of lien — how enforced, I — 21/, 169- 
right to indemnity of — whon enforced, 72, 169. 
carrying on business: — Lien on trust property, S, 170- 
Right uf creditors of, T , 170. 

Right of oreditors of — subject to equities, U, 170. 

m default — Right of creditors — indemnity, V, 170. 

foi sale unauthorised— Right of creditors, W, 170. 

one of trustees in default — Right of other trustees, X , 170 

one — in default — Right of creditors, Y , 170 

acts done in excess of powers by — lien, C, 171. 

right of creditors of — by subrogation, D , 171. 

mode of realising amount due to, E , 171. 

right of, as against beneficiary personally if property fails, F , 171. 
right of, against trust estate when lost, G, 171. 
right of, to payment, of expenses — Funds, H, 172. 

if, has right to proceed against settlor when the latter is not beneficially intereetep 
h 172. 

right of, to indemnity from bentfioiaries personally, J, 172. 
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Conditions for personal liability of beneficiary to, K, 172. 
suit by, for recovering oxponseB : Frame of, L, 172. 

Repairs by— Opinion of Court, D t 175. 

Expenditure of moneys b) — Ccurt’b banoiion, E,h\ 175. 

Permanent improvements by, — Court’s sanction, G, H, 175. 
special powers of — Repairs: opinion of Court, i, 176, 
taking advice of courts under S. 31 — married woman, W' f 177. 
when to take Court’s sanction under S. 31 — Reasons, X> 177. 
soliciting sanction under B. 34 ; his right bo take out summons — biimmons how 
taken ‘under English Law, II — J t 179. 
requiring Court’s opinion under S. 34, judge’s powers, K, 179. 
asking for Coutt’s advice under 8. 34, poisons to be served — Couit’s dibcretiou, L t 
179. 

Entitled to settlement of accounts on completion of trust bubineis, 0— £ T , 180. 
Settlement of accounts of — His liability, Q t 180. 

Dibchargo of — Court’s older ab to payment of amount by new trustee to old — 
account by old trubtee — sun. for recovering amount ordered, 6’, 180. 

right of, to release under S. 35, C, IA 181, 182. 

General authority of, G — Q, 182, 183. 

Kinds of powers of, G, 182. 

Power of— at Law and equity, 22, 182. 
for adults— Powers of, M t N t 183. 

May exorcise powers under battlement, P, 183. 

Special powers of -Division of such powers, Q , U, 183, 184. 
impartiality of, D , E } 185. 

Liability of, for agent’s acts — extent of liability, T , t/, 186. 
necesbity for joint action by trustees, V , W, 186, 187. 
powers of — when may be exercised after deciee, X, 187. 
liability of, even after passing cf decree, V, Z, 187. 
may dispense with forms in respect of his actions, J — C, 187. 
when Court’s sanction necessary tor trustee’s actions, L, 1<\ 187. 
of leaseholds, rights and duties of, 2% 188. 

Reasonable and proper aotB of, G — A , 188—190. 
discretionary powers of — typical in&tance, G, 188. 
discretion of — limited to time and maimer, J t 188. 
may exchange policy for a fully paid up oue, N t 189. 
truetoe’s power to fell timber, O, 189. 
cannot lease to himself, V, 190. 
trustee’s power to mortgage, W, 190. * 

not to make speculative improvements, X '—A, 190. 

Acts by, — realization, protection, or benefit of estate, X— J, 192—1 
trustee’s power to allow maintenance for infants. Z, 193. 
payment of maintenance by — source, A, B t 193. 
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Trustee— (Continued) . 

power of — to give larger sum for maintenance, C, 193. 

power of — to give maintenance in absence of provision therefor, D t 193. 

power of — to award part maintenance, E , 193. 

Control of Court over — K t L t 194. 

powers of, when Court can interfere with, M, 194. 

trustee’s power to sell m lots and by auctions, public and private, F — S, 194—199 

trustee’s power to sell without applying to Court, T— F, 195 

cannot delegate salo, W — F, 195* 

trustee’s power to sell in lots, X — C, 195- 

trustee’s sale to be advertised, D, 195. 

trustee’s salo to be advantageous, E t F, 196. 

trustee's sale — attendance of bidders, I, */, 196. 

trustee’s sale — property to be valued before bale, K, L t 196. 

trustee’s sale — Expense of proper valuation of property to bo charged on estate, M , 
27. 

trustee’s sale at gross inadequate value, N, 196 
death of one of — several of trust for sale, O — R, 196 
trustee’s sale where beneficary is sui juris, S , 7’, 197. 

trustee’s sale — mis-statement as to condition of property — Reduction in price — 
Position of purchaser, £7, F, 197. 
bona fide sale by — offer of higher pricer — Effect of, W , 197. 
responsibility of each, in sale, *1, 197. 

Injunction to restrain improper sale by, B , 197 

trustee’s salo — offer on equally advantageous terms — if cestnu/ne trust's man can 
be preferred, -V, 197. 

for sale for payment of debt 0 , hound to answer enquiries, F, 197. 
for sale cannot grant leases, L, 198. 

^ for sale, if can give underlease, JV, 198 

for sale cannot give lessee option to purchase, O, 198 

for sale, if has power to mortgage, P, Q, 199. 

for mortgage, cannot sell, P, 199. 

for sale, cannot authorise partition, S t 199. 

trustee's power to bell under special conditions, U — J , 199, 201. 

sale by — , conditions of, V — #, 199, 200. 

sale by — objection to title — time, A, 200. 

contract by — , involving hardship if enforceable, B t 200. 

bale by — trustee tv) give good title — exceptions, counbol’s opinion — covenant* — 
clearing title— right of purchaser to set aside, C — J , 200, 201. 
power of, to buy in and re-sell, K— Q, 201. 
sale by— reserve price, L , 201* 
when can buy in, M , A T , 201. 
to be careful in re-sale, 0, 201. 
delay in -re-sale by— h<s liability, P, 201. 
of bankrupts, <3, 20i> 
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Trustee — (Continued). ' 

Neglect of — to sell — liability, X, 202. 

cannot, sell at future time, Y, 202. 

sale by — delaj — smaller sale proceeds, Z, 202. 

Direction as to sale by — A, 202. 

proper exercise of declaration by— fce^t, B , 202. 

Change of investments by, M, 204 
selling out stock, N, 204. 

•change of investments by — consent of person on titled to income ni estate, O , }\ 

204. 

trustee’s power to give receipts, W—I, 206, 207. 
provision for giving receipts b) — , IK, 206. 

trustee’s receipt — all must join, Z, 206. . 

a man led woman — power to give receipt, 7i, 235. 

Wife (a — ) — husband’s concurrence if necessary for wife’s receipt, C, D, 206 
piymont to ouc — validity, K, 206 

receipt from one of levoial trustees — nsuffl ncrtcy, F, 207- 
trustee’s receipt, effret of, J—L, 207—209. 

purchaser from — luty of English L,'lw control by intent'oii of Hettlor, J — L, 

207. 

disclaiming — , need not ynn in receipt of trustees, (7,209. 

must act togethoi , N- -M, 210 — 213, 

must act jointly with other trustees, JV, 210. 

Majority of trustee’s cannot bind minority, O, 210. 

Act of one — when binding on others. Z’,211. 

Receipt of trustees, to be joint, S, T, 211. 
paymeut ti onr — notice of trust, — Effect, (J, 211. 

Investments in joint names of — , Z, V, 211. , 0 

Proving of debts by trustees, W, X , 211. 
trustee’s to sue jointly, Y, 212. 

Severance of trustees, Z — C, 212. 

Exceptions to joint, action of trustee*- , F — JV, 212, 213. 
acceptance of composition by — Onus to prove mala tides, N, 0, 213 
Assent of trustees for compromise, Ii — J , 215. 

trustee’s power to compromise under conveyancing Ant and Lord Cranwortbs 
Act, and Trustee Aot — Nature of, K, L , 216. 

Compromise by trustees, to be bona fide to be entered into by all : Court’s sanc- 
tion compromise on behalf of infants, lien of next friend Couit’s approval of 
compromise : Court’s approval when sortie persons interested are absent 
procedure m cases of compromise when cestui que trust minor assent of next 
friend of minor beneficiary, M—X, 216, 217. 

compromise effected by — when allowed Y, Z , 217. 
trustee’s power to compromise — position as, attacked, A, 217* 

Arbitration effected by~«his liability, C, 21$. 
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Trustee— (Continued). 

Admission of creditor’s claims b>— Discretion, F , 218* 
trustre’s power to release or oompound ; mortgages I—K, 218. 

Suspension of trustee’s powers by decree, II--F, (224—226). 

Decree m administration suit, effect of on trustee's powers, H— J, 224. 

Injunction (before judgment), and appointment of receiver in administration 
suit, effect of on trustee’s powers, AT— L, 224. 

Administration Action; Discretionary power in trustees; Non-mteiferenee by 
Court, M, 224. 

trustee’s notions without sanction of Court after judgment in administration 
suit . his liability, R , 8, 225. 

trustee’s transactions with third parties, after judgment in administration action ; 

title of third parties, r l\ (J, 225. 

Payment of money into Court trustee’s poweis, F— IK, 225. 
liable to convey estate e*en -after the benefician recover-, JV, 227. 
cannot delegate, 0—4, 228, 229. 

Delegation by trustee — Rule in respect to, 0 -R, 22B. 

Following testators directions if liable, B, 229. 

Delegation by— when allowed, D—R, 229, 230. 

Could appoint debt collector to collect debts, K , 230. 
need not take security for agent, L t 230. 

employing agent — Insolvency of agent — Onm piobandi A 7 , 0, 230. 
trustee’s liability for allowing trust moneys in bank for unreasonablj long 
time, P, 230. 

investments by — Maximum time for, Q, 231. 
employing agent cannot give full power to him R , 231. 
mere convejanoe of estate by— Effect of U , V, 231. 

Disabilities of — Co-trustees cannot act singly, S. 48, 231 — 233- 
Rule involved, X, 231. 

Principle of S. 48, Y , 231. 

Effect of refusal of one, to join, B, 232. 

Act of one, C, 7), 232. 

Duty of Court where there are numerous trustees, E, 232. 

Joint action in receipts for money, G , 232. 

All trustees must prove, H, 232. 

Disabilities of — Control of discretionary power, S. 49, 233, 234. 

Principle involved lti section 49, T, 233. 

Discretion of — Investments — No control, U, 234. 

Discretion of— Maintenance to children — No control, F, 234. 

Object of trust— No control, IF, 234. 

not to give rea ou — If they gfive reasons, Court could scrutinize, X , 234. 

Courts power to supervise, where, is before it, £, 234. 

Disabilities of— May not oharge of services, S. 50, 234—238. 

Rule embodied in section, B, 285. 

Reason for the rule, C, D, 235* 
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Trustee — (Continued). • • 

Scope of erection, £,235. 

Allowance to, by setilor, F } 235. 

Reference in oases where, amount is not fixed, 0, 235. 

Such allowance not to oease on the institution of suit, H , 235. 

Contract for allowance with cestui que It ust, 1 , 235. 

How Courts view such contracts, J , 235. 

How such contracts to be entered into, K , 236. 

Fulfilment of such contracts, L t 236. 

Solicitor — , F— S, 236. 
carry ing*on trade, 237. 
cannot be receiver, A', 237. 

may not change for services— Exception to, Y, Z, A — F, 237, 238. 

May appoint Collector of rentB, Y, 237. 
may appoint bailiff, if, A , 237. 
could employ agent, Z>, 238. 

Disabilities cf — may not use trust proporty for his own profit, S. 51, pp. 238, 239. 
Principle of S. 51, I'\ 238. 

Exception to the general principle, O', ,238. 

Scope of S. 51, IF 238. 
of lease hold, /, 238. 
taking bribes, J, 238. 

Commissions paid to, K , 238. 

not to buy up debts for himself, L, 239. 

Mortgagee, M t 239. 

Retirement of —Consideration therefor, N, 239. 

Carrying on trade, O, 239. 
bargaining with beneficiary, P, 239. 

Partner, Q, 2U9 ; Contra if trade not in fiducial y position, Jl, 239. 

Joint purchaser, T % 239. 

Setting up adverse title, u, 239. 

But be need not deliver property, if title paramount oxibts cltcwhere, V , 239. 
for sale or his agent may not buy, S. 52, 240, 242. 

Principle embodied in S. 52, W— F, 240. 

Reason for the principle, if, 240. 

Extent of the rule, A, 240. 

Scope ot the rule, B — F, 241, 
may not lease to himself, AT, 241. 

The Court will not authorize, to bid, //, M , 241. 241. 

» 

may purchase from cestui que trust , N, 241. 

How Courts view the transaction, O, 241. 

What should be done before suoh transaction, P, 242. 

Where cestui que trust is under disability, <2,242. 

T 7 
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trustee —(Con ti a ued ) . 

Purchase by surviving partner, It, 242. 

Purchase by one executor from one another, S, 242. 

Term on which said wrii be set aside, T, 243. 

for purchase — duty of, S. 53, 242—244, Ss 52 & 53 compared, 17, 243; Indian 
and English Law, V , 243; Object of S. 53, IK, 243; Soope of S. 53, X — Z, 
243 ; Nature of transaction, B, 244 , Exception to the rule, G — H, 244. 

may not buy beneficiary’s interest without permission, S. 53, 242—244; Ss. 
52 and 53 compared ; U, 243. 

Indian and English Law, V, 243 , Object of S. 53, W, 243. 

Scope of S. 53, X—Z, 243 , Nature of transaction, B, 244. 

Exception of the rule, C— H, 244. 

Co-trustee may not lend to one of the trustees themselves S. 51, 244, 245. 

'and beneficiary, rights of, Z , 246. 
and cestui que it ust — wrongful withholding I), F, 249. 
refusing to transfer — Effect, F — I, 250. 

Delay by, m the assignment of legal estate — Costs of suit and conveyance, J, 250. 
for appointees, X f 251. 

whether can inBist on obtaining release, E, 252. 

4 

to keep himself with accounts, X , Y, 254. 

Equitable mortgage, C, 259. 

Equitable interest obtained by fraud, D, 259. 
notice to — J— O, 259, 260. 

Active and passive — , No difference, S, 260. 

Case where there is no, G, 261. 

dying during testator’s life time, etc. — Effect, ()— T, 262. 
bound to execute, not permitted to use discretion, U, 262. 

Death of, in testator’s life-time — Right of beneficiary, I, 265. 

Removal of, if to the advantage of tru t f, B, AI, 265. 

Inherent jurisdiction of Court to appoint, N, 265. 

not to be removed when, U — V, 265, 266. 

trustees who are not proper persons, Y , Z, A — F, 266. 

former, removed for misconduct — Charge mcuired in appointing, IK, 266. 

Suit for removal o*— Circumstances of general malice cannot be stated, X , 266. 
Alien friend, whether can be a, H, 267. 

Beneficiary’s right to compel, to any act of duty, S. 61, 267 — 270; Principle 
of S. 61, I J — It, 268. 

Right to damages from — Jurisdiction of Court, 6’, 268. 

Circumstances disabling, from suing, Y, 268. 

Wrongful purchase by— Right of beneficiary, S. 62, 270—280. 

Auction-sale, when, allowed to bid, Z, A, B, 272. 

Severance of relationship of, and beneficiary — Right to purchase, C,Z>, 272. 
de non tori— Purchase, E, 272. 
to preserve contingent remainders, F , 272. 
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Trustee— (Continued), . * 

for ‘Bepar8te G, 272. 
to bar dower, H , 272. 

Suit to set aside purchase b) — Cobts, Q, 11, 273. 

Discharge of, from sale, T, 274. 

Purchase in one lot by — Like remedy beneficiary m sale, l , V , 274. 

Suit to set aside wrongful purchase by — Onus of proof, K, L , 275. 

Sale by, to one with notice— Right of beneficiary, R , 276. 

Purchase from, with notice, X, 276. 

Sale by, to another notice — Beneficiary’s remedy, r J\ 276. 

Purchased shares by — Subsequent sale by him to another — Beneficiary's remedy 
F, IF, 276. 

incurring expenses — Proper expenses what are, /, 278. 

Foundation of — ’s right to expenses, J , K, 278. * 

Misconduct of— How it affects his right to costg,"L, 278. 

Setting aside sale — Liability of, M, N, 278. 

Liability of, or purchaser to account for profits but not with interest, O, 278. 
Deterioration of property wrongfully purchased— Liability of trustee, etc., Q, 
278. 

Purchase from trustee to preserve cotihgent remainder— Liability of purchaser, 
Q, 281. 

Alienation by — Limitation — title of purchaser?, U, S, 281. 

Misappropriation of trust moneys— Bankruptcy of, IJ , 288. 

Breach of trust by— Appropriation, E, 288. 

Person standing in fiduciary relation other than, I — K , 28B. 

Beneficiary committing breach — Assignment— Right of cestui qm bust to follow, 
h, M, 288. 

Acquisition by, of trust property wrongfully converted, S. Ofi, 292. 

Land sold by, coming into his possession subsequently, (J, 292. 

Dtf lulling — cannot claim as against beneficiary, 11, 292 

Mixing up of trust moneys with common fund— Breach c ( duty, 7 — IF, 292. 

Trust funds employed by, in trade, C, 294. 

mixing trust fund with his own —Identification, necessity for, I), 294. 

Effect of, bound to invest a certain sum, purchasing at that amount, E — G, 294. 
Right of, concurring in breach trust funds, J, 294 

Right of, to recover from beneficiary for life on behalf of beneficiary in remainder 
P, 299. 

of vacating office of Oh. VII, Ss. 70, 70, 302 — 323. 
office how vaoated, S. 70, 302. 

Discharge of S. 71, 302 — 305. 

Discharge by means prescribed by instrument eff trust — S. * 1, 302. 

Reason for this provision, F, 302. 

Form of power most commonly used— English precedents, Z , A — 1), 302, 303. 
to see that circumstances urging him to retire are precisely those contemplated 
by proviso, E t 303. 
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Trustee— (Concluded) . 

Getting himself discharged on application to Court, Z, A , 305* 

No new, can be found — ’s right to diBoharge, B, 305* 

Discharge of, by order of Court, U t 305. 

Issue of originating summons for appointment of new, F, 305. 

Payment of costs for retiring JF, X 9 3 05. 
cannot capriciously retire , F, 306. 
wilful misbehaviour on the part of, G, 306* 

Appointment of new, on death, etc, 8. 73, 307 — 318. 

Provision of S. 73, source of, T, 308. 

Death of one of the trustees, effect of, on administration of trust estate, X, 

308. 

Death of a — Appointment of, another iri his place, Y, 308. 

' Retirement of, m consideration of premium, I/, /, 301. 

Refusing or retiring, power of, N , 310. 

Discretion of Court to remove, found unfit, O, 310. 

Power to appoint, personal right, P, 310. 

not imperative, Q, 310. 

Donee of power, when may act as, II, 310. 

« 

Joint holders of power to appoint new — power of survivor, 8, 310. 

Power of nominating two trustees in place of one, T, 311. 

Appointment of one, in place of several is bad, C, D, 312. 

Whether the donee of prover could appoint himself, I — K t 312. 

Retirement of one of two trustees — Appointment ot co-trustee, P — P, 315. 
Empowering continuing, to represent retired, F, 316. 

Retirement of single — Appointment of two instead, IF— Z, 316. 

Increase and decrease in number — English and Indian Hw, G, E , 317- 
In what case*! Court may increase number of trustees, I — K, 317. 

Tendency of Courts, agamst reducing number of trustees, M y 317. 
a minor — Appointment of new, by Court, A T , 319. 

Refusal of continuing, to act with the — proposed, F, 321. 

Appointment of infaut as, if valid, X, 371. 

Appointment of female as, if valid, Y, 321. 

A bare authority to — Death of — Etfeot, A', A, 323. 

Tuistee for sale, may not purchase, G, H, 241. 

Trustee may not buy as agent, I, 241. 

Agent of trustee may not buy, J , 241. 

Trust estate , Part of, lost-effect, N, 307. 

Trust for sale , General rule, N— Q, 270, 271. 

Business — Property wrongfully purchased by trustee — Terms on whioh sale wiil 
* be set aside, R, 271. 

Retirement of trustee— How it affects his right to buy, S, 271. 

Wrongful purchase by trustee — Advantage to trustee not necessary, T, 271. 
Wrongful purchase by trustee through otheis, if valid, G~X, 271. 
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Trust for sale— (Concluded). 

Purchase at publio auction by trustees, F, 272. 

Purchase by executors and administrators, J , 272. 

How such purchase must be made, K—M, 273. 

Proceeds, undisposed of, I, 334. 

Trust funds, Outstanding on personal security to bo recovered by suit, F , 84. 

Even if debtor is co-trustee, G, 84. 

Solicitor’s advice will not excuse trustee tailing to recover, J, 85. 

por the fact that debtor’s credit may be injured, K, 85. 

riot to be allowed to be outstanding on personal security, K , 88. 

Even where they are not regularly appointed, L, 88. 

Consists of shares of company, F, X, 260. 

Trust money, investment of. S. 20, 116 — 122 

Scope of S. 20 — Section imperative, Y, W , H7. # 

Law before passing of Trust Act, A— Z, 117, 118. 

Rule in S. 20 applied to guardian of minors, A, B, 118. 

What it includes, C, 118. 

Improper loanB of, A r , 290. 

Trust pi operty defined, S. 3, 12. • 

Trustee to inform himself of state of S. 12, 80—84. 
if can be transferred by registered instrument, S, 83. 

Trustee to protect title to, S. 13, 84—90. 

Care required from trustee, S. 15, 93—101. 

Trustee may not use for his own profits, S. 51, 238, 239. 

Delay in bringing suit for recovery of— -Costs, Q, B, 273. 

Wrongful purchase of — Liability to pay occupation rent, J\ 278. 

Acquisition by trustee of, wrongfully converted, S. G5, 292. 
mixed with other property so as to be not traceable, X — Z, 293. 
mixed with other property which can be traced, A , JJ, 293. 

Trustee, Vesting of, in, S. 75, 321—323. 

Trusts incapable of execution, or executed without exhausting, S. 83, 333, 
336. 

Such incapacity may be due to— .Vagueness, F, 334. 

Being void for unlawfulness, G, 334. 

Failing by lapse of time, II, 334. 


u 


Undue influence , Definition, X, 847. 

what constitutes, Y, Z, A, B , 347. • 

Advantage gained by exorcise of S. 89, 347, 488. 
Security obtained by bankers of debt, G, 348. 
University , if charitable institution, X, 8. 

Unsound mind, Meaning, O, 59 a 
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Vendee's lien, E , 352. 

Vendor's lien, A — D, 

when it arises, A, 352. 

Enforcement thereof, B , 0, 353, 

Lien — when lost, D, 352. 

Volunteers , and purchasers with notice, 6', 353 

W 

Waste, Trustee should prevent, S. 18, 111—114. 

Scope of S. 18, IF— Y, 111. 

Rule in S. 18, explained, Z % .1, 111. 

'Court will not interfere, in permissive, F , G , 112. 

Cestui que trust may not benefit, by, If, I, 112. 

Tenants for life without impeachment of, </, 112. 

When Court may interfere — need not actually be committed, If, L, 112. 

When Court may interfere — Even a single act of, will suffice, M, 113, 

Court will not interfere when, is trivial, N , 113. 

Principle on which Court acts, P, Q, 113. 
by Hindu widow — Suit by reversioners, R — IF, 113. 

Suit to set aside Hindu widow’s alienation and to restrain her from committing 
waste, X , 113. 

Principle of maintainability of, such suits, Y, Z , A, 114. 

Will t directing deed to be executed — Date of deed, date of gift, T , 56. 

Trust to children of attesting witness, U, 56. 
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